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CASES   ADJUDGED 


SUPREME  COURT  OF  THE  UNITED  STATES, 


OCTOBER  TERM,  1896. 


THE  THREE  FRIENDS.^ 

CBBTIORARI  TO  THE    CIRCUIT    COURT   OF    APPEALS    FOR    THE    FIFTH 

CIRCUIT. 

No.  701.    Anrued  Februftry  16, 1697.  —  Dedded  Maroh  1, 1897. 

When  a  libel  in  admiralty  is  ordered  to  stand  dismissed  if  not  amended 
within  a  time  named,  the  prosecution  of  an  appeal  within  that  time  is 
a  waiver  of  the  right  to  amend,  and  the  decree  of  dismissal  takes  effect 
immediately. 

In  admiralty  cases,  although  the  decree  of  the  Circuit  Court  of  Appeals  is 
made  final  in  that  court,  this  court  may  require  any  such  case  to  be  certi- 
fied for  its  review  and  determination,  with  the  same  power  and  authority 
as  if  it  had  been  brought  here,  directly,  from  the  District  or  Circuit 
Court;  and  although  this  power  is  not  ordinarily  to  be  exercised,  the 
circumstances  justified  the  allowance  of  the  writ  in  this  instance. 

The  forfeiture  of  a  vessel  proceeded  against  under  Rev.  Stat.  §  5283,  does 
not  depend  upon  the  conviction  of  the  person  or  persons  charged  with 
doing  the  acts  therein  forbidden. 

Neutrality,  strictly  speaking,  consists  in  abstinence  from  any  participation 
in  a  public,  private  or  civil  war,  and  in  impartiality  of  conduct  toward 

^  The  docket  title  of  this  case  is  The  United  States,  Petitioner,  v.  The 
Steamer  Three  Friends,  her  engines,  etc.,  Napoleon  B.  Broward  and  Mont- 
calm Broward,  claimants. 

VOL.  CLXVI — 1  1 
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2  OCTOBER  TERM,  1896. 

Statement  of  the  Case. 

both  parties:  but  the  maiotenance  unbroken  of  peaceful  relations  be- 
tween two  powers  when  the  domestic  peace  of  one  of  them  is  disturbed 
is  not  neutrality  in  the  sense  in  which  the  word  is  used  when  the  disturb- 
ance has  acquired  such  head  as  to  have  demanded  the  recognition  of  bel> 
ligerency;  and,  as  mere  matter  of  municipal  administration,  no  nation 
can  permit  unauthorized  acts  of  war  within  its  territory  in  infraction  of 
its  sovereignty,  while  good  faith  towards  friendly  nations  requires  their 
prevention. 

The  word  '*  people,"  as  used  in  Rev.  Stat.  §  5283,  forbidding  the  fitting  out 
or  arming  of  vessels  with  intent  that  they  shall  be  employed  in  the  ser- 
vice of  any  foreign  people,  or  to  cruise  or  commit  hostilities  against  the 
subjects,  citizens  or  property  of  any  foreign  people  with  whom  the  United 
States  are  at  peace,  covers  any  insurgent  or  insurrectionary  body  conduct- 
ing hostilities,  although  its  belligerency  has  not  been  recognized. 

Although  the  political  department  of  the  government  has  not  recognized 
the  existence  of  a  de  facto  belligerent  power,  engaged  in  hostility  with 
Spain,  it  has  recognized  the  existence  of  insurrectionary  warfare,  pre- 
vailing before,  at  the  time,  and  since. the  forfeiture  sought  to  be  enforced 
in  this  case  was  incurred ;  and  the  case  sharply  illustrates  the  distinction 
between  recognition  of  belligerency,  and  recognition  of  a  condition  of 
political  revolt;  between  recognition  of  the  existence  of  war  in  a  mate- 
rial sense,  and  of  war  in  a  legal  sense. 

The  courts  of  the  United  States  having  been  informed  by  the  political  de- 
partment of  the  existence  of  an  actual  conflict  of  arms,  in  resistance  of 
the  authority  of  a  government  with  which  the  United  States  are  on  terms 
of  peace  and  amity,  although  acknowledgment  of  the  insurgents  as  bel- 
ligerents has  not  taken  place,  the  statute  is  applicable  to  the  case. 

The  order  for  the  release  of  the  vessel  was  improvidently  made,  as  it  should 
not  have  been  released. 

The  steamer  Three  Friends  was  seized  November  7, 1896, 
by  the  collector  of  customs  for  the  district  of  St.  John's, 
Florida,  as  forfeited  to  the  United  States  under  section  5283 
of  the  Kevised  Statutes,  and,  thereupon,  November  12,  was 
libelled  on  behalf  of  the  United  States  in  the  District  Court 
for  the  Southern  District  of  Florida. 

The  first  two  paragraphs  of  the  libel  alleged  the  seizure 
and  detention  of  the  vessel,  and  the  libel  then  continued : 

"  Third.  That  the  said  steamboat  or  steam  vessel,  the  '  Three 
Friends,'  was  on,  to  wit,  on  the  twenty-third  day  of  May,  a.d. 
1896,  furnished,  fitted  out  and  armed,  with  intent  that  she 
should  be  employed  in  the  service  of  a  certain  people,  to  wit, 
certain  people  then  engaged  in  armed  resistance  to  the  gov- 
ernment of  the  King  of  Spain,  in  the  island  of  Cuba,  to  cruise 
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and  commit  hostilities  against  the  subjects,  citizens  and  prop- 
erty of  the  King  of  Spain,  in  the  island  of  Cuba,  with  whom 
the  United  States  are  and  were  at  that  date  at  peace. 

^'  Fourth.  That  the  said  steamboat  or  steam  vessel,  '  Three 
Friends,'  on,  to  wit,  on  the  twenty-third  day  of  May,  a.d. 
1896,  whereof  one  Napoleon  B.  Broward  was  then  and  there 
master,  and  within  the  said  southern  district  of  Florida,  was 
then  and  there  fitted  out,  furnished  and  armed,  with  intent 
that  said  vessel,  the  said  '  Three  Friends,'  should  be  employed 
in  the  service  of  a  certain  people,  to  wit,  the  insurgents  in  the 
island  of  Cuba,  otherwise  called  the  Cuban  revolutionists,  to 
cruise  and  commit  hostilities  against  the  subjects,  property 
and  people  of  the  King  of  Spain,  in  the  said  island  of  Cuba, 
with  whom  the  United  States  are  and  were  then  at  peace. 

^' Fifth.  That  the  said  steamboat  or  steam  vessel,  ^  Three 
Friends,'  on,  to  wit,  on  the  twenty-third  day  of  May,  a.d.  1896, 
and  whereof  one  N.  B.  Broward  was  then  and  there  master, 
within  the  navigable  waters  of  the  United  States,  and  within 
the  southern  district  of  Florida  and  the  jurisdiction  of  this . 
court,  was  then  and  there,  by  certain  persons  to  the  attorneys 
of  the  said  United  States  unknown,  furnished,  fitted  out  and 
armed,  being  loaded  with  supplies  and  arms  and  munitions  of 
war,  and  it,  the  said  steam  Vessel  'Three  Friends,'  being  then 
and  there  furnished,  fitted  out  and  armed  with  one  certain 
gun  or  guns,  the  exact  number  to  the  said  attorneys  of  the 
United  States  unknown,  and  with  munitions  of  war  thereof, 
with  the  intent,  then  and  there,  to  be  employed  in  the  service 
of  a  certain  people,  to  wit,  certain  people  then  engaged  in 
armed  resistance  to  the  government  of  the  King  of  Spain  in 
the  island  of  Cuba,  and  with  the  intent  to  cruise  and  commit 
hostilities  against  the  subjects,  citizens  and  property  of  the 
King  of  Spain,  in  the  said  island  of  Cuba,  and  who,  on  the 
said  date  and  day  last  aforesaid,  and  being  so  furnished,  fitted 
out,  and  armed  as  aforesaid,  then  and  there  aforesaid,  from  the 
navigable  waters  of  the  United  States,  to  wit,  from  the  St. 
John's  River,  within  the  southern  district  of  Florida,  and 
within  the  jurisdiction  of  this  court  aforesaid,  proceeded 
upon  a  voyage  to  the  island  of  Cuba  aforesaid,  with  the  in- 
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tent  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  that  by  force  and  virtue  of  the  acts 
of  Congress  in  such  case  made  and  provided,  the  said  steam- 
boat or  steam  vessel,  her  tackle,  engines,,  machinery,  apparel 
and  furniture  became  and  are  forfeited  to  the  use  of  the  said 
United  States. 

'^  Sixth.  And  the  said  attorneys  say  that  by  reason  of  all 
and  singular  the  premises  aforesaid,  and  that  by  force  of  the 
statute  in  such  case  made  and  provided,  the  aforesaid  and 
described  steamboat  or  steam  vessel  ^  Three  Friends,'  her 
tackle,  machinery,  apparel  and  furniture,  became  and  are  for- 
feited to  the  use  of  the  said  United  States." 

And  concluded  with  a  prayer  for  process  and  monition  and 
the  condemnation  of  the  vessel  as  forfeited.  Attachment  and 
monition  having  issued  as  prayed,  Kapoleon  B.  Broward 
and  Montcalm  Broward,  master  and  owners,  intervened  as 
claimants ;  applied  for  an  appraisement  of  the  vessel  and  her 
release  on  stipulation ;  and  filed  the  following  exceptions  to 
.  the  libel : 

^'  1.  Sec.  5283,  for  an  alleged  violation  of  which  the  said 
vessel  is  sought  to  be  forfeited,  makes  such  forfeiture  depend- 
ent upon  the  conviction  of  a  person  for  doing  the  act  or  acts 
denounced  in  the  first  sentence  of  said  section,  and  as  a  conse- 
quence of  conviction  of  such  person;  whereas  the  allegations 
in  said  libel  do  not  show  what  persons  had  been  guilty  of  the 
acts  therein  denounced  as  unlawful. 

"  2.  The  said  libel  does  not  show  the  '  Three  Friends '  was 
fittad  out  and  armed,  attempted  to  be  fitted  out  and  armed,  or 
procured  to  be  fitted  out  and  armed  in  violation  of  said  section. 

^'3.  The  said  libel  does  not  show  the  said  vessel  was  so 
fitted  out  and  armed,  or  so  attempted  to  be  fitted  out  and 
armed,  or  so  procured  to  be  fitted  out  and  armed  or  furnished, 
with  the  intent  that  said  vessel  should  be  employed  in  the 
service  of  a  foreign  prince,  or  state,  or  of  a  colony,  district  or 
people  with  whom  the  United  States  are  at  peace. 

'^  4.  The  said  libel  does  not  show  by  whom  said  vessel  was 
so  fitted  out. 

"  5.   Said  libel  does  not  show  in  the  service  of  what  foreign 
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prince,  or  state,  or  colony,  or  district,  or  body  politic  the  said 
vessel  was  so  fitted  out. 

"6.  The  said  libel  does  not  show  that  said  vessel  was  so 
armed  or  fitted  oat  or  furnished  with  the  intent  that  such  vessel 
should  be  employed  in  the  service  of  any  body  politic  recog- 
nized by  or  known  to  the  United  States  as  a  body  politic." 

The  vessel  was  appraised  at  $4000  and  a  bond  on  stipula- 
tion given  for  $10,000,  upon  which  she  was  directed  to  be  re- 
leased. The  cause  came  on  to  be  heard  upon  the  exceptions  to 
the  libel,  and  on  January  18  the  following  decree  was  entered : 

'^  This  cause  coming  on  to  be  heard  upon  exceptions  to  the 
libel  and  having  been  fully  heard  and  considered,  it  is  ordered 
that  said  second,  third,  fifth  and  sixth  exceptions  be  sustained 
and  that  the  libellant  have  permission  to  amend  said  libel,  and 
in  event  said  libel  is  not  so  amended  within  ten  days  the  same 
stand  dismissed  and  the  bond  herein  filed  be  cancelled." 

From  this  decree  the  United  States,  on  January  23,  prayed 
an  appeal  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  which  was  allowed  and  duly  prosecuted. 

The  following  errors  were  assigned : 

^*  First.  For  that  the  court  over  the  objection  of  the  libel- 
lants  allowed  the  said  steam  vessel  ^  Three  Friends '  to  be 
released  from  custody  upon  the  giving  of  bond. 

^^  Second.  For  that  the  court  erred  in  sustaining  the  2d,  3d, 
5th  and  6th  exceptions  of  the  claimants  to  the  libel  of  infor- 
mation of  the  libellants. 

"  Third.  For  that  the  court  erred  in  entering  a  decree  dis- 
missing the  libel  of  information  herein." 

On  February  1  application  was  made  to  this  court  for  a 
writ  of  certiorari  to  bring  up  the  cause  from  said  Circuit 
Court  of  Appeals,  and,  having  been  granted  and  sent  down, 
the  record  was  returned  accordingly. 

Mr,  Assistant  Attorney  General  Whitney  for  the  United 
States. 

The  following  propositions  seem  to  be  clearly  established : 

(1)  That  a  recognition  of  belligerency  is  not  always  accom-  ^ 
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plished  by  a  recognition  of  the  fact  that  actual  hostilities  are 
in  progress. 

(2)  That  the  existence  of  a  civil  war,  in  the  ordinary  sense 
of  that  term,  may  be  made  known  by  what  is  sometimes  called 
a  recognition  of  insurgency. 

(3)  That  to  justify  a  recognition  of  belligerency  there  must 
be  something  more  than  the  mere  existence  of  a  civil  war  — 
the  nation  which  gives  the  recognition  must  be  impelled  to 
do  so  for  the  protection  of  its  own  rights  or  those  of  its 
citizens. 

(4)  That  the  recognition  of  an  insurgent  body  as  a  belliger- 
ent, in  the  technical  sense  of  the  phrase,  makes  that  insur- 
gent body  a  state  for  all  purposes  of  the  war.  Lawrence, 
Principles  of  International  Law,  §§  162, 163 ;  Dana's  Wheaton 
on  International  Law,  §  23,  note ;  Hall's  International  Law, 
4th  ed.  pp.  32,  35-37. 

The  consequences  of  a  recognition  of  the  belligerency  of 
an  insurgent  body  —  while  neither  increasing  nor  diminishing 
the  duty  of  non-interference  —  are  very  serious.  The  neutral 
nation  must  abandon  further  claims  for  reparation  on  account 
of  damages  suffered  by  its  citizens  through  the  hostilities.  Its 
merchantmen  must  submit  to  the  rights  of  blockade,  visitation, 
search  and  seizure  of  contraband  articles  on  the  high  seas. 

Hence  a  recognition  of  belligerency  should  never  be  given 
except  when  it  becomes  necessary  on  the  grounds  above 
stated,  or  in  the  rare  instances  when  armed  intervention  is 
justifiable. 

Such  a  recognition  can  often  be  forced  by  either  party  to 
the  warfare  by  establishing  an  effective  blockade. 

It  is  forced  by  an  insurgent  body  when  it  enters  into  mari- 
time operations  and  maintains  the  right  to  search  neutral 
vessels  for  contraband  of  war.  The  neutral  is  thus  forced 
either  to  recognize  the  vessels  of  the  insurgents  as  belligerents 
or  to  pursue  them  as  pirates,  for  if  they  molest  third  parties 
they  must  be  one  or  the  other,  whatever  the  true  definition 
of  piracy  may  be.  See  The  Malek  Adhd^  2  How.  210 ;  The 
Ambrose  Lights  25  Fed.  Rep.  408,  and  auth.  cit. ;  Dr.  Whar- 
ton's criticism  thereon  in  33  Alb.  L.  J.  125,  and  auth.  cit. ; 
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Lawrence,  International  Law,  §  122 ;  Dana's  Wheaton,  §  124, 
note;  1  Op.  Attys.  Gen.  249,  252. 

When  insurgents  have  no  maritime  force,  and  the  war  is 
not  in  contiguous  territory,  a  recognition  of  belligerency 
harms  them  as  well  as  the  neutral ;  for  it  gives  to  their  enemy 
rights  of  search  on  the  high  seas  which  they  themselves  are 
unable  to  utilize.  Thus  if  we  should  be  forced  to  recognize 
the  present  hostilities  in  Cuba  as  a  civil  war,  technically 
speaking,  the  shipment  of  arms,  ammunition  and  other  con- 
traband goods  to  the  insurgents  would  become  much  more 
difBcult. 

Hence  recognitions  of  belligerency  by  a  neutral  nation  are 
comparatively  rare.  Recognitions  of  the  fact  that  hostilities 
are  in  progress  are,  however,  quite  common.  To  such  recog- 
nitions Dr.  Wharton  has  applied  the  convenient  phrase  ^^  rec- 
ognition of  insurgency."  3  Whart.  Int.  Law  Dig.  2d  ed.  351 ; 
Criticism  of  Ambrose  Light  Case,  33  Alb.  L.  J.  125. 

The  existence  of  a  recognized  state  of  belligerency  is  not  an 
express  requirement  of  this  statute.  There  could  be  no  object 
in  discriminating  between  recognized  and  unrecognized  bel- 
ligerents. The  words  "  colony,"  "  district "  and  "  people  "  are 
not  apt  if  parties  recognized  as  belligerent  are  the  only  ones 
intended  to  be  referred  to.  A  belligerent  is  not  recognized 
as  a  colony,  as  a  district,  or  as  a  people,  but  as  a  prince  or  as 
a  state.  It  is  true  that  '^  a  people  "  is  a  phrase  often  used  as 
equivalent  to  a  state.  This  cannot  be  its  use  in  the  present  stat- 
ute, because  it  was  introduced  as  an  amendment  to  a  law  which 
already  contained  the  word  "  state."  The  new  word  is  not  to 
be  interpreted  as  mere  surplusage,  but  is  to  be  given  some 
separate  force  if  possible.  Market  Co.  v.  Hoffman^  101  U.  S. 
112,  115,  116 ;  Opinion  of  Justices,  22  Pick.  571,  573.  This 
principle  was  applied  to  the  British  Foreign  Enlistment  Act 
in  Attorney  General  v.  Sillem^  2  Hurlst.  &  Coltm.  431,  672, 
quoting  Lord  Coke  in  8  Rep.  117.  Assuming,  then,  that  the 
word  is  not  used  as  the  equivalent  of  a  state  or  a  nation,  it 
must  be  used  in  the  alternative  sense  of  a  body  of  men  less 
than  a  nation  who  are  bound  together  by  ties  of  blood,  neigh- 
borship, common  enterprise  or  otherwise. 
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Siiiuiiion  of  the  Laiinr American  world  at  the  time  of  the 
neutrality  act  of  1817, 

The  contesting  bodies  may  be  divided  into  classes,  as  follows : 

(a)  Tlie  leading  Spanish-American  colonies^  whose  position 
as  belligerents  was  in  doubt  —  Whether  or  not  the  belliger- 
ency of  the  South  American  revolutionists  had  been  recog- 
nized in  Madison's  administration  depends  upon  the  question 
—  how  much  formality  is  necessary  in  a  recognition  of  bellig- 
erency ?  Is  it  only  recognized  by  the  President  or  Secretary 
of  State  in  a  formal  document  declaring  the  fact  to  the  world 
or  communicating  it  to  Congress?  Or  is.it  recognized  also 
whenever  the  President  or  one  of  the  Cabinet  officers,  in  an 
ordinary  official  letter  of  instruction,  or  in  transmitting  in- 
formation to  a  Congressional  committee,  uses  the  term  '^  bel- 
ligerent" or  "civil  war"  ?  This  cannot  be.  Were  it  so,  then 
on  the  same  principle  President  Monroe  would  have  been  held 
to  acknowledge  the  independence  of  the  South  American  gov- 
ernments as  early  as  January,  1819,    4  Wheat.  App'x,  p.  41. 

The  former  method  was  held  necessary  in  The  Conserva^  38 
Fed.  Rep.  431,  437.  On  this  principle  Henry  Clay  considered 
that  neutrality  had  not  been  recognized  at  the  time  of  the 
act  (Annals  of  Congress,  March  18,  1818,  p.  1415),  and  Mr. 
Wheaton  seems  to  have  agreed  with  him  (4  Wheat.  App'x, 
p.  23) ;  but  President  Monroe  took  the  opposite  view  (Annual 
Message  of  December  2,  1817).  President  Madison  had  used 
very  guarded  language  in  his  message  of  December  26,  1816. 
Monroe's  view  was  probably  based  on  his  own  language  as 
Secretary  of  State  in  his  letter  of  January  19,  1816,  to  the 
Spanish  minister,  Onis,  and  his  letter  of  January  10,  1817,  to 
the  Chairman  of  the  Foreign  Affairs  Committee  of  the  House 
of  Representatives,  John  Forsyth,  and  on  the  circular  of  Mr. 
Rush,  Secretary  of  the  Treasury,  to  all  collectors  of  customs, 
dated  July  3,  1815,  directing  the  admission  to  our  ports  of  all 
insurgent  flags.  This  circular,  however,  named  no  particular 
flag,  and  imposed  no  condition  as  to  executive  recognition. 

The  states  whose  belligerency  was  recognized  by  Monroe 
in  1817  were  doubtless  those  whose  independence  was  recog- 
nized in  1822,  namely.  New  Granada  and  Venezuela  (after- 
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wards  united  as  Colombia),  Buenos  Ayres  (officially  known 
as  the  United  Provinces  of  South  America),  and  Chile — the 
successful  revolts  of  Peru  and  Mexico  having  been  later  than 
1817.  That  the  recognition  of  belligerency  did  not  apply  to 
all  the  minor  insurgencies  has  been  expressly  ruled  by  this 
court  in  The  Nueva  Anna  and  Liebre^  6  Wheat.  193. 

(5)  Certain  Spanish  or  Portuguese  districts  whose  helliger- 
ency  had  not  then  been  and  never  was  recognized.  —  One  of 
these  —  Paraguay  —  has  been  already  referred  to.  This  may 
have  attracted  no  attention,  as  our  people  did  not  come  into 
contact  with  it,  though  probably  informed  of  its  existence. 
4  American  State  Papers,  Foreign  Relations,  pp.  219,  222, 225, 
250,  265,  278,  339. 

Second  only  to  Buenos  Ayres,  however,  if  not  first  of  all 
the  powers  of  Latin  America  in  capacity  to  make  trouble, 
was  the  now  forgotten  but  then  world-famous  General 
Artigas,  who  held  sway  with  various  ebbs  and  flows  of 
fortune  on  the  east  bank  of  the  La  Plata  Eiver  in  the  old 
Spanish  intendency  of  Banda  Oriental,  called  by  him  the 
Oriental  Republic,  and  now  known  as  the  independent  Re- 
public of  Uruguay.  Any  recognition  of  his  claims  would 
have  given  offence,  not  only  to  Spain,  but  to  Portugal,  and 
even  to  Buenos  Ayres,  for  all  three  laid  claim  to  his  territory, 
and  with  all  three  he  was  at  war.  His  main  city,  Monte- 
video, was  generally  in  Portuguese  control.  Yet  cruisers 
under  the'^Artigan  flag,"  and  claiming  to  be  commissioned 
by  Artigas,  were  on  all  the  seas.  They  did  the  main  injury 
complained  of  by  the  Portuguese  government.  H.  R.  Ex. 
Doc.  No.  53,  32d  Cong.  1st  sess.  pp.  193-200 ;.  see  also  The 
Oram,  Para^^  Wheat.  471.  Notices  of  his  proceedings  are  to 
be  found  in  4  American  State  Papers,  Foreign  Relations,  at 
pp.  173,  174,  218,  219,  221,  225,  250,  268,  274,  288,  289,  and  in 
argument  of  counsel,  7  Wheat,  pp.  476-481.  His  country  had 
been  claimed  by  both  Spain  and  Portugal.  Portugal  had 
surrendered  it  in  1778,  but  renewed  the  claim  when  the  South 
American  revolutions  broke  out.  It  was  the  Portuguese  who 
finally  conquered  Artigas,  and  the  country  was  then  for  a 
time  annexed  to  Brazil.     In  1817  and  1818  the  Artigas  revolt 
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seems  generally  to  have  been  regarded  as  directed  against 
Portugal  rather  than  against  Spain,  but  Monroe's  recognition 
of  beUigerenoy  in  December,  1817,  applied  only  to  "the  con- 
test between  Spain  and  the  colonies,"  as  was  pointed  out  by 
Attorney  General  Wirt.     1  Op.  Attys.  Gen.  249. 

(o)  Hayti.  —  This  unfortunate  island  had  long  been  free 
from  the  sovereignty  of  France,  but  its  independence  had  not 
been  recognized  by  us,  and  was  not  so  recognized  prior  to 
1862,  because  it  was  under  negro  domination.  At  that  time 
it  was  divided  between  two  negro  chieftains  who  were  en- 
gaged in  a  bloody  contest,  but  whose  belligerency  had  not 
been  recognized.  As  stated  by  Attorney  General  Wirt  {ut 
8up,\  "our  Government  had  never  acknowledged  those  sov- 
ereignties, not  even  by  the  recognition  of  a  civil  war  between 
themselves  or  their  mother  countries."  Henry  Clay  said  that 
"we  had  not  recognized  the  war  as  a  civil  war,  etc.,  or  in  any 
manner  so  regarded  it  as  that  a  case  arising  under  it  in  our 
courts  could  be  viewed  in  the  same  light  as  a  case  occurring  in 
the  existing  conflict  in  South  America."  Annals  of  Congress, 
March  18,  1818,  p.  1425. 

{d)  Amelia  Island  and  Galveston.  —  These  places  were  the 
rendezvous  of  privateers,  Aury  (their  best-known  leader)  claim- 
ing the  right  to  fly  the  Venezuelan,  Artigan,  and  other  revolu- 
tionary flags.  1  Whart.  Int.  Law  Dig.  §  50a.  They  were 
practically  pirates,  as  stated  by  Monroe  in  his  message  of  1817. 

Counsel  further  argued  that  the  insertion  of  the  words 
"  district  or  people"  in  the  act  of  1817,  which  was  by  amend- 
ment adopted  without  debate  on  January  28,  was  probably 
due  to  Attorney  General  Kush,  who  was  then  preparing  for 
argument  the  case  of  Gelston  v.  Hoyty  13  Johns.  141,  561,  590 ; 
3  Wheat.  246,  278.  But  that  case  related  to  the  contest  be- 
tween the  Haytian  chieftains  aforesaid,  neither  of  whom  was 
recognized  as  a  belligerent; 

It  may  be  added  that  John  Forsyth,  who  had  had  charge 
in  the  House  of  Representatives  of  the  acts  of  1817  and  1818, 
was  Secretary  of  State  at  the  time  of  the  revolution  in  Texas. 
He  evidently  then  regarded  the  operation  of  these  acts  as  in 
nowise  dependent  upon  a  recognition  of  belligerency.    He 
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directed  the  district  attorneys  beforehand  to  enforce  these 
laws  "  should  the  contest  begin."  H.  R.  24th  Cong.  1st  sess. 
Doc.  No.  256,  p.  36,  and  directed  prosecutions  for  enlistment 
in  the  insurgent  cause  before  the  independence  of  Texas  was 
declared.    Id.,  p.  37;  see  p.  3. 

In  1837  an  insurrection  broke  out  in  Canada.  Belliger- 
ency of  the  insurgents  was  never  recognized.  Van  Buren, 
in  his  annual  message  of  1838,  shows  clearly  that  he  regarded 
them  in  the  same  light  in  which  the  present  Cuban  insurrec- 
tionists have  been  regarded.  A  neutrality  act  was  passed, 
however;  and  the  words  "colony,  district  or  people"  were 
regarded  as  suflScient  for  the  case.  Act  of  March  10,  1838, 
c.  3l,  §§  1,  2,  5.  The  act  expired  in  two  years  by  its  own 
limitation,  §  9. 

If  any  executive  recognition  is  necessary  to  put  the  statute 
in  operation,  that  recognition  had  been  given  when  the  libel 
was  filed,  by  the  messages  and  proclamations  of  President 
Cleveland.  , 

When  a  vessel  belonging  to  citizens  of  the  United  States 
commits  hostilities  upon  the  high  seas  against  a  friendly 
power,  her  act  is  prima  fade  piratical.  She  is  forfeit,  and 
her  owners,  officers  and  crew  are  liable  to  be  hanged.  See 
The  Ambrose  Lights  25  Fed.  Kep.  408,  and  auth.  cit. ;  Law- 
rence, International  Law,  §  122;  Dana's  Wheaton,  §  124, 
note.  If  the  act  is  done  in  the  interests  of  a  colony,  district 
or  people  struggling  for  independence,  then  it  is  freed  from 
this  imputation,  and  the  punishment  is  under  a  different  and 
milder  law.  How  is  the  existence  of  such  a  contest  to  be 
established  ?  It  is  matter  of  judicial  notice,  not  proof.  It  is 
not  in  its  nature  susceptible  of  proof  by  witnesses,  and,  besides, 
from  motives  of  policy  the  judiciary  looks  to  the  Executive 
for  information. 

As  the  present  insurrection  is  for  independence  it  is  not 
necessary  to  inquire  whether  the  pursuit  of  this  object  is  a 
prerequisite  to  the  operation  of  the  statute.  This  does  not 
appear  to  be  required,  and  the  statute  seems  equally  applicable 
to  revolts  for  the  control  of  an  already  established  state,  like 
the  recent  Chilean  war,  or  for  civil  rights,  like  our  Revolution 
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before  July  4,  1776,  the  Buenos  Ayres  revolution  before  1816, 
and  the  recent  proposed  revolt  in  Johannesburg. 

The  bond  or  stipulation  for  the  release  of  the  vessel  pend- 
ing spit  is  not  authorized  by  law ;  and,  if  authorized,  should 
have  been  denied  in  the  case  of  so  serious  a  charge,  in  the 
absence  of  a  defence  upon  the  merits  and  of  an  aflBldavit  of 
merits. 

Mr.  WiUiomi  HaUett  PhiUipa  for  appellees. 

From  the  variety  of  ways  in  which  it  is  attempted  in  the 
libel  to  state  what  constitutes  ^'  a  people,"  it  is  evident  that 
the  government  experienced  much  diflSculty  in  making  the 
law  agree  with  the  facts.  In  some  places  it  is  alleged  that 
the  people  referred  to  were  certain  persons,  insurgents,  revo- 
lutionists, engaged  in  armed  resistance  to  the  government  of 
Spain.  There  is  throughout  the  libel  an  endeavor  on  the  part 
of  the  Attorney  General  to  show  a  status  of  "  a  people,"  so  that 
it  should  appear  he  does  not  refer  to  a  people  meaning  simply 
persons.  But  the  endeavor  to  escape  from  this  meaning  of 
individuals  has  not  been  successful,  because,  take  as  you  will 
these  various  statements  of  "  a  people,"  arrange  the  designa- 
tions as  you  may,  the  matter  comes  to  this,  that  the  reference 
after  all  is  only  to  unorganized  individuals  —  persons;  and  that 
is  the  signification  which  the  court  must  draw  from  the  use  of 
the  words  "  a  people  "  in  the  libel.  The  Attorney  General  has 
attached  too  much  significance  to  the  question  of  belligerency. 
He  seems  to  regard  this  question  as  the  controlling  one  in  the 
case.  But  the  decree  does  not  rest  upon  this  point.  Belliger- 
ency is  only  important  as  showing  that  to  constitute  "  a  people," 
within  the  meaning  of  the  act,  there  must  be  either  an  actual 
independent  state,  or  a  power  de  facto^  and  that  power  de 
facto  may  or  may  not  be  recognized  as  belligerent.  The  real 
question  is  this :  Can  there  be  any  proceeding  under  section 
5283  against  parties  charged  with  fitting  out  a  ship  for  the 
purpose  of  being  employed  by  a  state  or  "  a  people,"  unless 
it  is  shown  that  there  exists  a  state  in  every  sense  of  the 
word;  a  state  among  the  family  of  nations,  or  else  a  de  facto 
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government  recognized  in  the  form  of  a  political  or  other 
organization;  "a  people"  claiming  to  be  a  government  or 
actually  exercising  sovereignty.  That  there  must  exist  ^^a 
people "  in  the  sense  I  am  contending  for,  is  shown  conclu- 
sively by  the  mention  in  the  section  of  the  words  "subjects, 
citizens,  or  property  of  a  people." 

Thus  section  4,  act  of  1817,  3  Stat.  370,  now  §  5285,  Rev. 
Stat,  which  applies  to  the  augmentation  of  force  of  any  ship 
olf  war  or  armed  vessel  within  the  United  States  "  in  the  ser- 
vice of  any  foreign  prince  or  state  or  of  any  colony,  district 
or  people,  or  belonging  to  the  subjects  or  citizens  of  any  such 
prince,  state,  colony,  district  or  people." 

How  can  there  be  subjects  of  "  a  people,"  unless  that  people 
constitutes  a  government  de  jure  or  de  facto  f  The  Attorney 
General  assumes  a  position  which  narrows  the  controversy. 
In  the  court  below,  when  the  libel  was  filed,  the  idea  pre- 
vailed that  "  a  people,"  within  the  meaning  of  the  act,  meant 
any  people,  persons,  individuals,  and  it  was  so  stated.  But 
now  the  Attorney  General  is  driven  to  the  position  that  "a 
people"  must  denote  a  body,  must  mean  a  community,  an 
organization  which  actually  exercises  sovereignty  or  claims 
to  exercise  sovereignty  over  a  country.  The  inquiry  there- 
fore is  reduced  to  this :  Is  there  shown  in  the  record,  either 
in  the  libel  or  otherwise,  that  there  exists  "a  people"  as  is 
now  contended  by. the  United  States;  to  wit,  "a  people"  exer- 
cising or  claiming  sovereignty  over  Cuba  either  de  jure  or 
de  facto  f  The  Attorney  General  mentions  certain  persons  as 
"a  body."  He  refers  to  them  as  insurrectionists,  revolution- 
ists ;  reference  is  made  to  the  President's  proclamations  and 
messages  as  establishing  a  status  of  '^a  people."  The  brief 
says :  "  This  case  brings  up  a  question  which  has  been  recently 
much  discussed ;  namely,  whether  the  words,  ^  any  colony,  dis- 
trict or  people,'  include  insurrectionary  bodies,  like  the  present 
'Bepublic  of  Cuba,'  whose  belligerency,  technically  speaking, 
has  not  yet  been  recognized  by  the  executive  department  of 
our  Government."  I  do  not  understand  what  is  meant  by  this 
expression,  '^  technically  speaking."  I  suppose  it  means  legally 
speaking.    What  is  this  ^^  body  "  to  which  reference  is  made 
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as  the  present  Republic  of  Cuba?  Is  there  any  suoh  ques- 
tion in  the  present  case?  I  submit  tbat» there  is  not.  The 
Attorney  General  asks  the  court  to  contemplate  the  Republic 
of  Cuba  for  one  purpose  only,  for  that  of  punishment.  When 
he  has  succeeded  in  punishing  pensons  for  aiding  the  Re- 
public of  Cuba,  he  says  to .  the  court :  '^  There  is  no  such 
republic,  there  is  no  such  people."  They  are  the  People  of 
the  Mist.  They  were  here  for  a  moment,  they  have  now  dis- 
appeared I  As  a  matter  of  fact,  can  the  court  take  notice  of 
any  Republic  of  Cuba  or  anybody  called  the  Republic  of 
Cuba?  I  should  be  very  glad  if  the  court  could  do  so,  but 
I  think  they  are  inhibited  by  the  circumstances  of  this  case 
and  the  statements  in  this  record.  !N^either  in  the  proclama- 
tions of  the  President,  nor  in  his  messages,  nor  in  the  libel,  is 
there  any  mention  of  such  a  body  as  the  Republic  of  Cuba  or 
of  any  other  body.  We  submit  that  the  Government  has  not 
succeeded  in  creating  for  the  purposes  of  this  case  an  organized 
political  body,  or  a  community,  or  a  government,  or  what  is 
the  same  thing,  a  power,  "  a  people."  The  reference  in  the 
libel  is  to  insurgents,  to  revolutionists,  to  certain  persons 
engaged  in  armed  resistance  to  the  government  of  Spain  in 
the  island  of  Cuba.  Spain  has  never  conceded  that  Cuba  as  a 
colony  or  "  a  people  "  is  in  insurrection  against  her,  nor  has  the 
President  stated  it.  It  is  true  that  there  are  insurgents  there, 
or  revolutionists,  if  you  choose  so  to  call  them,  or  persons 
engaged  in  armed  resistance  to  Spain.  You  may  designate 
them  as  the  Spanish  government  does  and  call  them  brigands, 
banditti,  outlaws.  You  may  bestow  upon  them  the  character 
they  possess  in  the  eyes  of  Americans,  of  patriots.  What 
legal  definition  or  distinction  can  be  drawn  from  any  one  of 
these  designations?  For  legal  purposes  you  might  just  as 
well  use  one  of  these  terms  as  another ;  they  all  fail  to  define 
"  a  people."  The  appellant's  case  is  not  strengthened  by  refer- 
ence to  executive  documents.  You  will  look  in  vain  in  any 
of  these  to  find  any  recognition  of  a  government  or  of  "a 
people,"  of  a  sovereignty  or  of  a  power,  havihg  actually  arisen 
against  Spain.  The  President  in  his  proclamations  refers  to 
"  civil  disturbances  existing  in  the  island  of  Cuba."    He  is  very 
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careful  in  the  use  of  language.  He  was  not  so  willing  as  the 
Attorney  General  now  is  to  acknowledge  a  republic  exist- 
ing OP  claiming  sovereignty  over  Cuba.  Such  a  concession 
would  have  involved  many  problems  he  was  desirous  of 
avoiding.  The  Attorney  General  further  insists  that  the 
President's  messages  contained  a  description  of  this  ^^  body  " 
or  sovereignty  in  whose  service  it  is  alleged  the  vessel  was  to 
be  employed.  But  these  communications  are  as  cautious  as 
the  proclamations  not  to  commit  this  country  to  a  concession 
that  there  exists  in  Cuba  a  sovereignty  or  government  opposed 
to  that  of  Spain.  On  the  contrary  it  is  definitely  asserted 
that  the  only  sovereignty  on  that  island  is  the  sovereignty  of 
Spain. 

The  Secretary  of  State  in  his  report  for  1896,  communicated 
to  Congress  by  the  President,  says : 

^^  So  far  as  our  information  shows,  there  is  not  only  no  effec- 
tive local  government  by  the  insurgents  in  the  territories  they 
overrun,  but  there  is  not  even  a  tangible  pretence  to  estab- 
lish administration  anywhere.  Their  organization,  confined 
to  the  shifting  exigencies  of  the  military  operations  of  the 
hour,  is  nomadic,  without  definite  centres,  and  lacking  the 
most  elementary  features  of  municipal  government.  There 
nowhere  appears  the  nucleus  of  statehood.  The  machinery 
for  exercising  the  legitimate  rights  and  powers  of  sovereignty, 
and  responding  to  the  obligations  which  de  facto  sovereignty 
entails  in  the  face  of  equal  rights  of  other  states,  is  conspicu- 
ously lacking.  It  is  not  possible  to  discern  a  homogeneous 
political  entity,  possessing  and  exercising  the  functions  of 
administration,  and  capable,  if  left  to  itself,  of  maintaining 
orderly  government  in  its  own  territory  and  sustaining  nor- 
mal relations  with  the  external  family  of  governments." 

The  President,  in  his  message  for  1896,  says: 

^'  As  the  contest  has  gone  on,  the  pretence  that  civil  govern- 
ment exists  on  the  island,  except  so  far  as  Spain  is  able  to 
maintain  it,  has  been  practically  abandoned.  Spain  does  keep 
on  foot  such  a  government,  more  or  less  imperfectly  in  the 
large  towns  and  their  immediate  suburbs.  But,  that  exception 
being  made,  the  entire  country  is  either  given  over  to  anarchy 
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or  is  subject  to  the  military  occupation  of  one  or  the  other 
party.  It  is  reported  indeed  on  reliable  authority  that,  at 
the  demand  of  the  commander-in-chief  of  the  insurgent  army, 
the  putative  Cuban  government  has  now  given  up  all  attempt 
to  exercise  its  functions,  leaving  that  government,  confessedly, 
(but  there  is  the  best  reason  for  supposing  it  always  to  have 
been  in  fact)  a  government  merely  on  paper.  .  .  .  But 
imperfect  and  restricted  as  the  Spanish  government  of  the 
island  may  be,  no  other  exists  there  —  unless  the  will  of  the 
military  officer  in  temporary  command  of  a  particular  district 
can  be  dignified  as  a  species  of  government." 

The  President  denies  not  only  the  existence  of  any  actual 
government  on  the  part  of  those  in  insurrection,  but  even  the 
claim  of  government ;  he  says  that  there  are  scattered  bands, 
wandering  nomads,  opposing  the  authority  of  the  government 
of  Spain.  Such  is  his  description  of  those  whom  the  Attorney 
General  now  designates  as  "  a  people  "  or  Eepublic  of  Cuba ! 

This  prosecution  is  a  novel  one.  The  "civil  disturbances" 
on  the  island  of  Cuba  have  existed  for  two  years,  and  this  is 
the  first  proceeding  of  the  kind  yet  instituted  under  section 
5283.  Section  52S6,  as  to  military  enterprises,  covers  all 
phases  of  hostile  undertakings  set  on  foot  in  this  country 
by  the  fitting  out  of  ships,  by  military  expeditions,  by  enlist- 
ments, or  by  commissions.  This  section  5286  is  applicable  in 
time  of  peace  as  well  as  in  time  of  war,  in  time  of  recognized 
war  as  well  as  in  time  of  unrecognized  war,  and  it  must  be 
admitted  embraces  the  whole  field  of  hostile  operations.  It 
makes  it  a  crime  against  the  laws  of  the  United  States  to  begin 
on  our  soil  such  hostile  operations  or  to  carry  them  on  from 
hence;  It  is  a  domestic  criminal  statute  and  a  domestic  stat- 
ute wholly.  How  different  is  section  5283 !  The  explanation 
is  that  all  along  it  has  been  generally  supposed  that  the  sec- 
tion treating  of  fitting  out'  of  cruisers  of  war  only  applied 
where  there  was  open  public  war,  where  there  were  belliger- 
ents, where  there  was  neutrality  in  the  legal  sense  of  that 
term. 

The  real  reason  why  this  proceeding  is  at  this  late  day 
resorted  to,  is  to  obtain  a  condemnation  of  the  vessel  for 
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doing  what  this  court  in  the  Wiborg  case  declared  lawful ; 
that  is,  the  transportation  of  war  supplies  to  those  engaged 
in  insurrection.  It  is  proposed,  by  resorting  to  proceedings 
for  a  forfeiture  of  the  vessel  in  a  court  of  admiralty,  to  take 
away  from  the  citizen  the  right  of  a  trial  by  jury  on  the  alle- 
gation of  a  crime  for  which  the  government  seeks  to  exact  a 
forfeiture.  But  if  the  proceeding  was  under  section  5283, 
prohibiting  military  enterprises,  not  only  would  a  jury  trial 
be  necessary,  but  in  addition  the  government  could  not  exact 
a  forfeiture.  No  doubt  could  have  existed  in  the  minds  of 
the  jurists  who  framed  the  amendment  to  the  act  of  1794,  as 
contained  in  the  act  of  1817,  regarding  the  meaning  of  the 
expression  "a  people."  That  term  has  already  been  defined 
in  the  law  regarding  maritime  insurance.  Neshitt  v.  Lv^h- 
ingtoriy  4  T.  R.  783,  was  decided  by  the  Kings  Bench  in  1792, 
two  years  before  the  act  of  1794.  It  was  an  adjudication  of 
great  importance,  and  the  argument  was  by  some  of  the  most 
considerable  members  of  the  English  bar.  A  ship  approach- 
ing the  Irish  coast  was  set  upon  by  an  organized  force  for 
the  purpose  of  seizing  the  ship,  and  holding  her  until  the  cap- 
tain should  agree  to  sell  them  the  corn,  with  which  she  was 
loaded,  at  a  price  they  stipulated.  This  they  proceeded  to  do. 
The  question  arose,  whether  this  was  a  restraint  or  detain- 
ment by  "  a  people,"  and  it  was  held  in  the  negative.  The 
court  said,  tbat  the  use  of  the  word  "  people,"  in  that  con- 
nection, meant  a  power,  "a  people,"  a  government.  Lord 
Kenyon  said,  the  word  "  people  "  referred  to  the  ruling  power 
of  the  country.  Mr.  Justice  Buller  observed,  that  it  denoted 
the  supreme  power  of  the  country,  whatever  that  might  be; 
that  the  word  "  people "  did  not  apply  to  individuals  but  to 
nations  in  their  collective  capacity. 

No  question  of  jurisprudence  was  better  settled  than  that 
appertaining  to  losses  under  such  policies,  by  detention  '^  of 
all  kings,  princes  and  people,  of  what  nation,  condition  or 
quality  soever."  2  Dane  Abr.  113.  In  the  authoritative  work, 
Marshall  on  Insurance  (1810),  the  author  says  that  under  these 
words,  which  are  nearly  the  same  in  the  policies  of  all  the 
maritime  countries,  the  insurers  are  liable  for  all  losses  occa- 
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sioned  by  arrests  or  detention  of  the  ship  or  goods  insured  by 
the  authority  of  any  prince  "  or  public  body  claiming  to  exer- 
cise sovereign  power  under  what  pretence  soever."  B.  1,  ch. 
12,  sec.  5.  In  the  same  section  the  author  observes  that  the 
word  "  people  "  in  the  policy  means  a  people  or  nation,  not  a 
mob.  "  By  the  word  '  people '  in  the  policy  is  not  to  be  under- 
stood any  promiscuous  or  lawless  rabble  that  may  be  guilty 
of  attacking  or  detaining  the  ship;  it  means  a  people  —  that 
is,  a  nation  in  its  collective  and  political  capacity." 

In  Park  Mar.  Ins.  (2  Am.  ed.  1799),  78,  it  is  said :  "  What 
the  word  ^  people'  in  this  clause  of  a  policy  of  insurance  means 
has  lately  been  judicially  settled." 

In  Mauran  v.  Insurance  Company^  6  Wall.  1,  this  court 
confirms  such  construction,  and  discusses  its  bearing  upon  our 
neutrality  acts. 

Chancellor  Kent  was  quoted  to  the  effect  that  the  stipulation 
of  indemnity  against  takings  at  sea,  arrests,  restraints  and  de- 
tainment of  all  kings,  princes  and  people,  refers  only  to  the 
acts  of  government  for  government  purposes,  whether  right  or 
wrong.    3  Com.  302,  note  D,  6th  edition. 

Other  illustrations  were  made  of  governments  de  facio^ 
which,  for  certain  purposes,  are  recognized  as  if  they  were 
dejure  and  regularly  constructed  nationalities :  "  The  court,  in 
the  case  of  Neshitt  v.  Lushington^  4  T.  R.  763,  fitly  described 
the  character  of  the  government  contemplated  in  the  clause 
respecting  the  restraints,  etc.,  of  kings,  princes  or  people,  viz., 
'  the  ruling  power  of  the  countrj^'  '  the  supreme  power,'  *  the 
power  of  the  country,  whatever  it  might  be'  —  not  necessarily 
a  lawful  power  or  government,  or  one  that  had  been  adopted 
into  the  family  of  nations." 

The  court  concluded  that  the  so-called  Confederate  govern- 
ment, being  in  the  possession  of  the  supreme  power  of  the 
district  of  country  over  which  its  jurisdiction  extended, 
was  a  government  de  facto^  which  could  make  a  capture 
within  the  meaning  of  the  policy.  Mauran  v.  Insurance  Co.^ 
6  Wall.  1,  13. 

No  reason  exists  why  the  word  "  people  "  should  have  one 
sense  when  used  in  a  maritime  policy,  but  a  different  sense  as 
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used  in  the  statute.  The  one  assures  protection  against  the 
acts  of  such  a  "  people,"  while  the  other  prohibits  acts.  Let 
us  suppose  that  in  view  of  this  settled  definition  accepted  by 
this  court  in  the  case  of  Mauran  v.  Insurance  Company^  6 
Wall.  1,  the  owners  of  the  Three  Friends,  being  about  to 
take  a  voyage  to  Cuba,  obtained  a  maritime  insurance  upon 
the  vessel,  containing  the  clause  as  to  restraints  of  kings, 
princes  and  people.  The  vessel,  while  on  her  voyage,  is 
arrested  by  persons  engaged  ^^  in  a  civil  disturbance  in  Cuba." 
An  action  is  brought  against  the  insurers  in  the  United  States 
District  Court  for  the  Southern  District  of  Florida.  The  ques- 
tion arises  as  to  whether  the  restraint  was  by  "a  people" 
within  the  meaning  of  the  instrument.  The  District  Court 
decides  in  view  of  the  accepted  meaning  of  that  term,  that  the 
restraint  was  not  by  ^^  a  people,"  and  dismisses  the  proceeding. 
At  the  same  time  the  Attorney  General  of  the  United  States 
files  a  libel  of  condemnation  in  the  same  court,  against  the 
same  vessel,  on  the  ground  that  she  had  been  fitted  out  in  this 
country  to  be  used  in  the  service  of  the  same  people  described 
in  the  other  suit.  The  District  Judge  can  only  decide  that  he 
has  already  passed  upon  the  meaning  of  the  expression.  He 
could  not  admit  a  different  meaning  of  the  same  word  when 
used  in  the  act  of  Congress.  In  both  instances  the  word  re- 
ferred to  a  power,  or  community,  or  government,  whether  right 
or  wrong.  On  the  one  hand,  there  was  a  provision  in  the  mari- 
time law  enabling  a  party  to  insure  himself  against  certain 
maritime  losses.  On  the  other  hand,  there  was  a  provision  in 
an  act  of  Congress  which  subjected  a  party  to  punishment  and 
loss  on  account  of  certain  maritime  operations.  The  court 
could  not  give  a  different  meaning  to  the  term  "  a  people,"  un- 
less compelled  by  the  association  of  the  word  with  other  words 
in  the  act.  The  question  therefore  is,  whether  the  legislature 
meant  something  different  in  the  use  of  the  word  from  what  was 
indicated  by  every  other  word  associated  with  it.  In  effect, 
the  Government  contends  that  the  rule  noscitur  a  sociis  is  not 
applicable ;  that  while  the  words  "  any  prince,  state,  district, 
colony,"  are  all  words  of  government,  are  all  words  of  sover- 
eignty, all  refer  to  powers,  yet  the  signification  of  tlie  words 
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^^  any  people,"  is  different.  That  it  does  not  necessarily  apply 
to  any  sovereignty,  or  body  claiming  sovereignty,  but  may 
denote  persons  unorganized  as  a  political  entity. 

This  expression,  "any  people,"  cannot  be  disassociated  from 
the  terms  which  precede  it  —  any  foreign  prince  or  state,  or 
any  colony  or  district. 

In  the  language  of  Lord  Kenyon  in  Neahitt  v.  Lvshington^ 
mipra^  "  the  meaning  of  the  word  '  people '  may  be  discovered 
here  by  the  accompanying  words,  noscitur  a  soctis.  It  means, 
the  *  ruling  power  of  the  country.' " 

It  would  be  strange,  in  the  light  of  history,  if  all  the  other 
terms  refer  to  the  people  in  their  collective  and  political  ca- 
pacity, a  body  politic  or  assuming  to  be  a  body  politic,  while 
this  expression,  '*a  people,"  may  be  construed  to  refer  in 
another  sense  to  persons  in  their  individual  capacity. 

What,  in  1817,  was  "  the  actual  situation  of  the  world,"  to  use 
the  language  of  Chief  Justice  Marshall  ?  It  was  the  situation 
of  America,  and  especially  of  South  America,  which,  by  prov- 
inces, countries,  districts,  peoples,  was  in  a  state  of  recognized 
public  war  against  Spain.  The  act  of  1794  applied  only  to 
princes  or  states,  and  did  not  contemplate  these  new  belliger- 
ent powers,  and  therefore,  in  1817,  it  was  found  necessary  to 
adapt  the  law  to  the  actual  situation  of  the  world.  I  only 
dwell  upon  belligerency  for  the  purpose  of  signifying  a  desig- 
nated sovereignty  or  asserted  government  not  yet  recognized 
as  independent  or  admitted  as  such  into  the  family  of  nations. 
It  is  stated  by  the  Attorney  General  that  before  this  act  of 
1817  the  word  "state"  referred  to  such  powers  as  those  of 
South  America,  and  that  it  could  not  have  been  intended 
that  Congress  inserted  the  words  "a  people,"  unless  they 
had  meant  something  else  than  a  state,  unless  they  re- 
ferred to  a  collection  of  persons.  The  Attorney  General 
says  something  in  addition  to  that  was  intended  by  the  use 
of  the  word  "  people,"  and  claims  that  the  act  of  1794  covered 
belligerents.  I  submit  that  this  was  not  the  interpretation  of 
the  act  of  1794.  Chief  Justice  Marshall,  on  the  circuit,  dis- 
claimed that  the  words  "prince  or  state"  covered  the  case  of 
one  of  the  recognized  South  American  belligerents.     I  refer  to 
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the  case  of  The  Smitisdma  Trinidad,  Chief  Justice  Marshall 
remarked  as  follows  : 

"  However  serious  may  be  the  doubt,  whether  a  section  of 
a  nation  struggling  for  its  independence  may  come  within  the 
prohibitions  of  the  act  [1794],  there  can  be  no  doubt  that  such 
a  people  come  within  the  more  ample  provisions  of  the  law  of 
nations.  Whether  Buenos  Ayres  be  a  state  or  not,  if  she  is 
in  a  condition  to  make  war  and  to  claim  the  character  and 
rights  of  a  belligerent,  she  is  bound  to  respect  the  laws  of 
war;  and  the  government  which  concedes  her  those  rights 
is  bound  to  maintain  its  own  neutrality,  unless  it  means  to 
become  a  party  to  the  war,  as  entirely  as  if  she  were  an  ac* 
knowledged  state.  She  has  no  more  right  to  recruit  her 
navy  within  the  United  States  than  Spain  would  have,  and 
this  government  is  as  much  bound  to  restrain  her  from  using 
our  strength  in  the  war  as  to  restrain  her  enemy."  1  Brock. 
488 ;  7  Wheat.  283.    The  libel  in  this  case  was  filed  in  1817. 

The  meaning  of  the  words  "  foreign  prince  or  state "  was 
announced  in  Gelston  v.  Uat/t.     3  Wheat.  323. 

In  that  case  the  evidence  was  that  the  ship  was  fitted  out 
and  armed  with  intent  that  she  should  be  employed  in  the 
service  of  that  part  of  the  island  of  San  Domingo  which  was 
then  under  the  government  of  Potion,  to  commit  hostilities 
upon  the  subjects  of  that  part  of  the  island  of  San  Domingo 
which  was  then  under  the  government  of  Christophe. 

The  court  held  that  neither  of  these  allegations  could  be 
supported,  inasmuch  as  the  government  of  the  United  States 
had  never  recognized  either  of  these  governments  as  "  a  foreign 
prince  or  state." 

They  had  not  been  recognized  either  as  belligerents  or  as 
independent  communities.  On  the  contrary,  our  Government 
had  acknowledged  they  were  parts  of  the  French  possessions, 
and  had  regulated,  as  requested  by  France,  our  trade  there- 
with. 

In  United  States  v.  Paltrier,  the  Circuit  Court  of  the  United 
States  for  the  First  Circuit,  consisting  of  Judges  Story  and 
Davis,  divided  in  opinion  upon  certain  questions,  which  they 
certified  here.     Some  of  these  were  as  follows : 
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"  5th.  Whether  any  revolted  colony,  district  or  people,  which 
have  thrown  off  their  allegiance  to  their  mother  country,  but 
have  never  been  acknowledged  by  the  United  States  as  a  sov- 
ereign independent  nation  or  power,  have  authority  to  issue 
commissions  to  make  captures  on  the  high  seas  of  the  persons, 
property  and  vessels  of  the  subjects  of  the  mother  country 
who  retain  their  allegiance.    .    .    . 

"  6th.  Whether  an  act  which  would  be  deemed  a  robbery  on 
the  high  seas,  if  done  without  a  lawful  commission,  is  pro- 
tected from  being  considered  as  a  robbery  on  the  high  seas 
when  the  same  act  is  done  under  a  commission  or  the  color 
of  a  commission  from  any  foreign  colony,  district  or  people 
which  have  revolted  from  their  native  allegiance,  and  have 
declared  themselves  independent  and  sovereign,  and  have 
assumed  to  exercise  the  powers  and  authorities  of  an  inde- 
pendent and  sovereign  government,  but  have  never  been 
acknowledged  or  recognized  as  an  independent  or  sovereign 
government  or  nation  by  the  United  States  or  by  any  other 
foreign  state,  prince  or  sovereignty." 

"  10th.  Whether  any  colony,  district  or  people,  who  have 
revolted  from  their  native  allegiance  and  have  assumed  upon 
themselves  the  exercise  of  independent  and  sovereign  power, 
can  be  deemed  in  any  court  in  the  United  States  an  indepen- 
dent or  sovereign  nation  or  government  until  they  have  been 
acknowledged  as  such  by  the  government  of  the  United 
States ;  and  whether  such  acknowledgment  can  be  proved  in 
a  court  of  the  United  States  otherwise  than  by  some  act  or 
statute  or  resolution  of  the  Congress  of  the  United  States,  or 
by  some  public  proclamation  or  other  public  act  of  the  execu- 
tive authority  of  the  United  States  directly  containing  or 
announcing  such  acknowledgment,  or  by  publicly  receiving 
and  acknowledging  an  ambassador  or  other  public  minister 
from  such  colony,  district  or  people;  and  whether  such 
acknowledgment  can  be  proved  by  mere  inference  from  the 
private  acts  or  private  instructions  of  the  executive  of  the 
United  States,  when  no  public  acknowledgment  has  ever 
been  made,  and  whether  the  courts  of  the  United  States  are 
bound  judicially  to  take  notice  of  the  existing  relations  of  the 
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United  States  as  to  foreign  states  and  sovereignties,  their  colo- 
nies and  dependencies. 

"  11th.  Whether,  in  case  of  a  civil  war  between  a  mother 
country  and  its  colony,  the  subjects  of  the  different  parties 
are  to  be  deemed,  in  respect  to  nentral  nations,  as  enemies 
to  each  other,  entitled  to  the  rights  of  war."    .    .     , 

Chief  Justice  Marshall,  March  14,  1818,  8  Wheat  610,  626, 
delivering  the  opinion  of  the  court,  observed : 

'*  The  first  four  questions  relate  to  the  construction  of  the 
8th  section  of  the  ^  act  for  the  punishment  of  certain  crimes 
against  the  United  States.'  The  remaining  seven  questions 
respect  the  rights  of  a  colony  or  other  portion  of  an  estab- 
lished empire  which  has  proclaimed  itself  an  independent 
nation,  and  is  asserting  and  maintaining  its  claim  to  indepen- 
dence by  arms." 

Both  in  this  observation  and  in  the  question  certified  the 
word  "  people"  is  construed  in  the  sense  for  which  we  are  con- 
tending, and  no  better  definition  of  it  can  be  made  than  that 
given  by  the  Chief  Justice.  It  applies  to  a  foreign  power  or 
'^  the  rights  of  part  of  a  foreign  empire  which  asserts  and  is 
contending  for  its  independence." 

The  Chief  Justice  observes  further  that  ^^  the  rights  of  a  part 
of  a  foreign  empire,  which  asserts  and  is  contending  for  its 
independence,  and  the  conduct  which  must  be  observed  by  the 
courts  of  the  Union  towards  the  subjects  of  such  section  of  an 
empire  who  may  be  brought  before  the  tribunals  of  this  coun- 
try, are  equally  delicate  and  difficult.  .  .  .  They  belong 
more  properly  to  those  who  can  declare  what  the  law  shall 
be ;  who  can  place  the  nation  in  such  a  position  with  respect 
to  foreign  powers  as,  to  their  own  judgment,  shall  appear  wise ; 
to  whom  are  entrusted  all  its  foreign  relations,  than  to  that 
tribunal  whose  power  as  well  as  duty  is  confined  to  the  appli- 
cation of  the  rule  which  the  legislature  may  prescribe  for  it. 
In  such  contests  a  nation  may  engage  itself  with  the  one 
party  or  the  other;  may  observe  absolute  neutrality;  may 
recognize  the  new  state  absolutely,  or  may  make  a  limited 
recognition  of  it.  It  may  be  said  generally,  that  if  the  gov- 
ernment remains  neutral  and  recognizes  the  existence  of  a  civil 
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war,  its  courts  cannot  consider  as  criminal  those  acts  of  hostil- 
ity which  war  authorizes  and  which  the  new  government  may 
direct  against  its  enemy.  To  decide  otherwise  would  be  to 
determine  that  the  war  prosecuted  by  one  of  the  parties  was 
unlawful,  and  would  be  to  arraign  the  nation  to  which  the 
court  belongs  against  the  party." 

He  concluded  tiiat  pei-sons  or  vessels  employed  in  the  service 
of  "  a  self-declared  government,"  acknowledged  to  be  maintain- 
ing its  separate  existence  by  war,  must  be  permitted  to  prove 
the  fact  of  their  being  actually  employed  in  such  service  by 
the  same  testimony  which  would  bo  sufficient  to  prove  that 
such  vessel  or  person  was  employed  in  the  service  of  an  ac- 
knowledged state. 

"  Any  colony,  district  or  people  "  are  thus  made  to  refer  to 
a  self-declared  government  or  unrecognized  state  or  portion  of 
an  established  empire  asserting  its  claim  to  independence  by 
arms.     United  States  v.  Palmer^  3  Wheat.  610. 

The  Chief  Justice  also  declared  '^that  the  title  of  an  act 
cannot  control,  but  may  furnish  some  aid  in  showing  what 
was  in  the  mind  of  the  legislature." 

That  the  provision  we  have  been  considering  only  applies  to 
recognized  public  war  and  the  duty  of  neutrality  as  towards 
foreign  powers  and  belligerents,  clearly  appears  when  we  ex- 
amine the  history  of  this  legislation,  executive  and  legislative. 

On  December  26,  1816,  the  South  American  wars  then 
raging.  President  Madison  communicated  to  Congress  the 
following  message: 

"It  is  found  that  the  existing  laws  have  not  the  efficacy 
necessary  to  prevent  violations  of  the  obligations  of  the 
United  States  as  a  nation  at  peace  towards  helligerent  par- 
ties^ and  other  unlawful  acts  on  the  high  seas,  by  armed 
vessels  equipped  within  the  waters  of  the  United  States. 

"  With  a  view  to  maintain  more  eflfectually  the  respect  due 
to  the  laws,  to  the  character,  and  to  the  neutral  and  pacific 
relations  of  the  United  States,  I  recommend  to  the  considera- 
tion of  Congress  the  expediency  of  such  further  legislative 
provisions  as  may  be  requisite  for  detaining  vessels  actually 
equipped  or  in  a  course  of  equipment  with  a  warlike  force 
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within  the  jurisdiction  of  the  United  States ;  or,  as  the  case 
may  be,  for  obtaining  from  the  owners  or  commanders  of 
such  vessels  adequate  securities  against  the  abus&  of  their 
armaments,  with  the  exceptions  in  such  provisions  proper 
for  the  cases  of  merchant  vessels  furnished  with  the  defensive 
armaments  usual  on  distant  and  dangerous  expeditions,  and 
of  a  private  commerce  in  military  stores  permitted  by  our 
laws  and  which  the  law  of  nations  does  not  require  the  United 
States  to  prohibit.''  Annals  of  Cong.  14th  Cong.  2d  sess. 
1079,  1080. 

On  January  1,  1817,  Mr.  Forsyth,  the  chairman  of  the 
Committee  on  Foreign  Relations,  afterwards  Secretary  of 
State,  addressed  a  letter  to  Mr.  Monroe,  then  Secretary  of 
State,  as  follows: 

"  I  am  instructed  by  the  Committee  on  Foreign  Relations 
to  inquire  what  information  has  been  given  to  the  Depart- 
ment of  State  of  violations  or  intended  violations  of  the 
neutral  obligations  of  the  United  States  to  foreign  Powers 
by  the  arming  and  equipment  of  vessels  of  war  in  our  ports ; 
what  prosecutions  have  been  commenced  under  the  existing 
laws  to  prevent  the  commission  of  such  offences ;  what  per- 
sons prosecuted  have  been  discharged,  in  consequence  of  the 
defects  of  the  laws  now  in  force^  and  the  particular  provisions 
that  have  been  found  insufficient  or  for  the  want  of  which 
persons  deserving  punishment  have  escaped."  Annals  of 
Cong.  14th  Cong.  2d  sess.,  1080. 

This  letter  was  written  in  order  to  obtain  the  information 
requisite  for  the  framing  of  the  proper  amendments  to  exist- 
ing law,  in  pursuance  of  the  President's  message,  which  had 
been  referred  to  the  committee. 

From  the  passages  underscored  it  is  seen  that  the  mind  of 
Congress  and  of  the  Executive  was  solely  directed  to  prevent 
violation  of  the  obligations  of  the  United  States  as  a  neutral 
towards  "  belligerent  parties,"  as  mentioned  in  the  message 
of  the  President,  or  "foreign  powers,"  as  mentioned  in  the 
letter  of  Mr.  Forsyth. 

The  Secretary  of  State  on  January  10,  1817,  communicated 
documents  bearing  oh  the  inquiry  of  the  Committee  on  For- 
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eign  Relations.  Among  these  was  a  communication  from 
the  district  attorney  of  Louisiana  giving  ^'  an  enumeration  of 
the  cases 'in  which  individuals  have  been  prosecuted  for  in- 
fringing or  attempting  to  infringe  our  neutrality  in  aid  of  the 
governments  of  New  Spain,  and  in  which  vessels  have  been 
seized  and  libelled  under  the  act  of  the  5th  of  June,  1794" 
{lb.  p.  1082). 

On  January  14,  1817,  Mr.  Forsyth,  from  the  Committee 
on  Foreign  Belations,  reported  a  bill  defining  our  neutral 
obligations  as  to  fitting  out  of  cruisers  more  fully  than  had 
been  done  in  the  previous  act  of  1794,  but  which  still  retained 
the  words  "prince  or  state."  Annals  of  Cong.  14th  Cong. 
2d  sess.,  477. 

The  debate  in  the  House  on  the  bill  for  enforcing  neutrality 
was  extensive,  and  exhibits  the  clear  understanding  of  Con- 
gress that  the  amendments  were  for  the  purpose  of  preventing 
aid  to  the  South  American  provinces,  then  recognized  bellig- 
erents, and  that  the  provision  as  to  fitting  out  of  vessels  was 
intended  solely  to  prevent  such  aid  in  this  country  to  foreign 
powers  at  war  as  would  violate  our  neutral  obligations. 

It  was  developed  that  strong  pressure  had  been  brought 
to  bear  upon  our  Government  to  strengthen  the  neutrality 
law  in  order  to  prevent  the  South  American  colonies  from 
obtaining  necessary  aid  here,  and  preventive  measures  were 
suggested  by  the  Spanish  minister. 

The  only  objections  to  the  bill  were  founded  on  the  alle- 
gation that  it  went  too  far  in  the  enforcement  of  our  neutral 
obligations  towards  belligerents.  It  was,  indeed,  contended 
by  Mr.  Eandolph  that  the  doctrine  of  neutrality  had  no 
application  to  the  case,  because  one  party  was  not  recognized 
by  this  Government  as  independent. 

He  was  answered  by  Mr.  Clay,  who  said : 

"Whenever  a  war  exists,  whether  between  two  independent 
states  or  between  parts  of  a  common  empire,  he  knew  of  but 
two  relations  in  which  other  powers  could  stand  towards  the 
belligerents.  The  one  was  that  of  neutrality  and  the  other 
that  of  a  belligerent.  He  hoped  the  gentleman  from  Virginia 
did  not  mean  to  contend  (what  would  beem  to  be  a  conse- 
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quence  of  his  opinion)  that  we  were  a  party  to  the  war  and 
an  ally  of  Old  Spain  against  her  colonies. 

^'  Being  then  in  a  state  of  neutrality  respecting  the  contest 
and  bound  to  maintain  it,  the  question  was  whether  the  pro- 
visions of  the  bill  were  necessary  to  the  performance  of  that 
duty. 

^'  Gentlemen  have  contended  that  this  bill  ought  tp  be  Con- 
sidered as  intended  merely  to  enforce  our  own  laws  —  as  a 
municipal  regulation  having  no  relation  to  the  war  now  ex- 
isting. It  was  impossible  to  deceive  ourselves  as  to  the  true 
character  of  the  measure.  Bestow  on  it  what  denomination 
you  please,  disguise  it  as  you  may,  it  is  a  law,  and  will  be 
understood  by  the  whole  world  as  a  law  to  discountenance 
any  aid  being  given  to  the  South  American  colonies  in  a  state 
of  revolution  against  the  parent  country."  Annals  of  Cong. 
14th  Cong.  2d  sess.,  741,  742. 

In  answer  to  Mr.  Clay,  Mr.  Calhoun  expressed  in  common 
with  other  gentlemen  his  good  wishes  for  the  cause  of  the 
South  American  colonies  against  the  mother  country,  but 
that  such  wishes  would  never  influence  him  to  permit  a 
violation  of  our  neutral  obligations. 

He  alluded  to  the  nature  of  the  contest  existing  in  the 
Spanish  provinces,  acknowledged  that  its  analogy  to  our 
own  situation  in  1776  enlisted  our  sympathies,  but  all  that 
could  be  expected  of  us  by  the  patriots  was  that  we,  being 
neutral,  should  do  nothing  to  weaken  their  efforts  or  injure 
their  cause. 

On  a  later  occasion  he  remarked  that  the  law  of  1794  had 
contemplated  a  war  between  two  independent  powers,  not  one 
between  a  mother  country  and  its  colonies ;  and  if  the  defect 
of  that  law  could  not  preserve  our  neutral  character  in  the  war 
now  existing  in  the  South  he  was  willing  to  adopt  the  remedy. 
R.  747,  752. 

Mr.  Lowndes  said : 

"The  law  of  1794,  applying  only  to  the  case  of  war  between 
two  independent  states,  it  ought,  no  doubt,  to  be  extended  to 
comprehend  the  contest  referred  to  between  Spain  and  her 
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colonies,  and  not,  when  prosecutions  are  carried  up  to  court 
for  breaches  of  the  law,  deny  that  redress  we  profess  to  give. 
It  appeared  to  him,  by  some  inadvertence,  however,  the  com- 
mittee had  not  gone  far  enough  in  amending  the  act  of 
1794,  if  it  be  amended  so  as  to  apply  to  governments  not 
acknowledged  to  be  independent,^'  etc.    Ih,  755. 

The  bill,  as  it  passed  the  House,  contained  the  words 
"  colony,  district  or  people,"  in  addition  to  the  words  "  prince 
or  state."     Ih.  768. 

In  this  form  it  was  adopted  by  the  Senate  and  became  a 
law,  with  an  amendment  not  here  material.     lb,  205. 

The  court  will  notice  that  the  act  of  March  3,  1817,  3  Stat. 
370,  is  entitled  "An  act  more  effectually  to  preserve  the  neutral 
relations  of  the  United  States."  This  act  deals  entirely  with 
the  fitting  out  or  employment  of  armed  cruisers  of  war. 

Those  amendments  were  urged  upon  our  Grovernment  by 
Spain  as  necessary,  in  order  to  include  the  South  American 
wars,  "  for  the  purpose  of  putting  a  stop  to  the  armaments 
making  in  different  parts  of  the  Union,  in  violation  of  the  law 
of  nations  and  of  the  treaty  existing  between  his  Catholic 
Majesty  and  this  Republic."  Chevalier  de  Onis,  Spanish  min- 
ister, to  the  Secretary  of  State,  February  28,  1817. 

Soon  after  the  bill  became  the  law  of  1817,  as  early  as 
March  15,  1817,  the  Secretary  of  State  wrote  to  the  Spanish 
minister,  and  by  direction  of  the  President  enclosed  a  copy 
of  the  act  "  by  which  the  President  trusts  that  the  Spanish 
government  will  perceive  a  new  proof  on  the  part  of  the  United 
States  of  a  desire  to  cultivate  friendly  dispositions  towards 
Spain."  Amer.  State  Papers,  4  Foreign  Relations,  188,  189 ; 
3  Whart.  Int.  Dig.  560,  §  396. 

The  declarations  of  the  Executive  show  that  from  the  be- 
ginning of  ther  South  American  revolutions  they  had  been  rec- 
ognized as  belligerents  by  this  country. 

President  Monroe,  in  1817,  sent  a  message  to  Congress  in 
which  he  said : 

"  Through  every  stage  of  the  conflict  the  United  States 
have  maintained  an  impartial  neutrality,  giving  aid  to  neither 
of  the  parties  in  men,  money,  ships  or  munitions  of  war. 
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Tbey  have  regarded  the  contest  not  in  the  light  of  an  ordi- 
nary insarrection  or  rebellion,  but  as  a  civil  war  between 
parties  nearly  equal  having  as  to  neutral  powers  equal  rights." 

In  1836  Mr.  Gorostiza,  the  Mexican  minister,  complained  to 
our  government  that  the  Texans  were  being  treated  as  bellig- 
erents, although  he  said  the  Texan  movement  "  had  not  yet 
arrived  at  the  point  which  those  of  the  Spanish  Americans 
bad  attained  when  the  United  States  allowed  them  the  same 
right." 

He  cites  the  principles  announced  by  Mr.  Monroe,  in  his 
message  of  March  8,  1822,  in  which  he  says : 

"  The  United  States  have  acknowledged  the  rights  to  which 
they  (the  Spanish  provinces)  were  entitled  by  the  law  of  na- 
tions, and  as  belligerents,  so  soon  as  their  movement  had  as- 
sumed such  a  steady  and  consistent  form  as  to  render  their 
ultimate  success  probable,  and  from  that  period  they  had  been 
penuitted  to  enter  with  their  vessels  of  war  into  the  ports  of 
these  United  States,"  etc. 

From  this  the  minister  inferred  that  until  such  movement 
had  acquired  such  a  steady  and  consistent  form  as  to  render 
probable  the  ultimate  success  of  the  said  provinces  in  their 
struggle  against  Spain,  the  United  States  neither  acknowl- 
edged their  possession  of  any  rights  as  belligerents  nor  ad- 
mitted their  vessels  in  the  American  ports. 

He  concludes  there  was  a  great  interval  between  the  com- 
mencement of  the  movement  and  the  period  at  which  it 
could  have  acquired  the  steadiness  and  consistency  deemed 
requisite.  Message  of  the  President,  H.  R.  Doc.  105,  24th 
Cong.  2d  sess.  p.  136. 

In  answer  to  this  communication  Mr.  Forsyth  the^  Secretary 
of  State  declined,  in  the  name  of  the  President,  to  allow  the 
seizure  of  the  Texan  vessel  or  otherwise  molest  her.  He  said 
that  such  course  'Mvas  in  accordance  with  the  principles  in 
practice  which  have  been  invariably  observed  by  this  Govern- 
ment from  the  first  breaking  out  of  the  revolution  among  the 
Spanish  provinces  on  this  continent  to  the  present  time." 

It  is  obvious,  he  says,  "  that  the  exclusion  of  the  vessels  of 
the  one  party  from  the  ports  of  the  United  States  and  the 
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admission  of  those  of  the  other  would  be  inconsistent  with 
an  impartial  neutrality,  and  yet  the  President,  in  the  same  mes- 
sage from  which  Mr.  Gorostiza  has  quoted,  states  that '  through 
the  whole  of  this  contest  the  United  States  have  remained 
neutral,  and  have  fulfilled  with  the  utmost  impartiality  all 
the  obligations  incident  to  that  character.'  In  a  previous  mes- 
sage of  December  7, 1819,  be  observes, '  In  the  civil  war  existing 
between  Spain  and  the  Spanish  provinces  in  this  hemisphere 
the  greatest  care  has  been  taken  to  enforce  the  laws  intended 
to  preserve  an  impartial  neutrality.  Our  ports  have  continued 
to  be  equally  open  to  both  parties  and  on  the  same  conditions.' 
This  language  plainly  refers  to  the  whole  of  the  contest,  and 
the  President  is  not  to  be  understood  in  his  subsequent  mes- 
sage, to  which  Mr.  Gorostiza  has  referred,  as  intending  to  say 
that  the  vessels  of  either  party  were  only  permitted  to  enter 
the  ports  of  the  United  States  from  the  period  when  the  suc- 
cess of  such  party  appeared  to  be  probable.  The  construction 
which  Mr.  Gorostiza  has  given  to  the  particular  passage  he 
has  cited  is  not  only  contradicted  by  other  passages  from  the 
messages  of  the  same  executive  officer,  but  still  more  strongly, 
if  possible,  by  the  uniform  acts  of  this  government  in  that 
and  similar  cases.  It  is  a  well-known  fact  that  the  vessels  of 
the  South  American  provinces  were  admitted  into  the  ports 
of  the  United  States  under  their  own  or  other  flags  from  the 
commencement  of  the  revolution,  and  it  is  equally  true  that 
throughout  the  various  civil  contests  that  have  taken  place  at 
different  periods  among  the  states  that  sprung  from  that 
revolution  the  vessels  of  each  of  the  contending  parties  have 
been  alike  permitted  to  enter  the  ports  of  this  country.  It 
has  never  been  held  necessary,  as  a  preliminary  to  the  exten- 
sion of  the  rights  of  hospitality  to  either,  that  the  chances  of 
the  war  should  be  balanced,  and  the  probability  of  eventual 
success  determined.  For  this  purpose  it  has  been  deemed  suf- 
ficient that  the  party  had  declared  its  independence  and  at  the 
time  was  actually  maintaining  it.  .  .  .  The  exclusion  of 
the  vessels  of  Texas  while  those  of  Mexico  are  admitted  is  not 
deemed  compatible  with  the  strict  neutrality  which  it  is  the 
desire  and  the  determination  of  this  government  to  observe 
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in  respect  to  the  present  contest  between  those  countries." 
H.  R.  Doc.  105,  24th  Cong.  2d  sess.  141,  September  30, 1836 ; 
1  Int.  Law  Dig.  sec.  69,  p.  509. 

The  declarations  of  the  department  charged  with  oar  for- 
eign relations  state  the  historical  facts  apon  which  the  legis- 
lation now  under  review  is  largely  dependent,  and  which  were 
the  inspiration  for  its  enactment. 

Such  was  the  actual  condition  of  the  foreign  relations  of 
this  country  when  the  neutrality  act  was  amended,  in  1817, 
as  to  armed  cruisers,  by  inserting  words  which  would  cover 
every  form  of  recognized  war  then  being  waged  by  colo- 
nies or  dependencies  for  independence.  Every  such  contest 
was  covered  and  described,  either  by  the  words  a  prince,  a 
state,  a  colony,  a  district  or  a  people,  each  of  these  ex- 
pressions being  used  to  designate  some  de  facto  power  or  bel- 
ligerent. 

Between  such  contestants,  our  government  declared  it 
would  enforce  neutrality,  and  would  allow  neither  to  fit  out 
war  vessels  in  our  ports. 

It  is  not  strange  that  Congress  should  not  have  contem- 
plated an  enforcement  of  a  neutrality  provision  except  in  a 
case  where  there  were  belligerents.  It  could  not  suppose 
that  ships  of  war  would  be  fitted  out  in  our  ports  when  there 
was  no  recognized  war,  or  that  our  Government  would  sup- 
port a  fiction  by  refusing  to  recognize  a  state  of  war  and  yet 
enforce  measures  only  applicable  to  such  a  state. 

It  was  natural  to  assume  that  if  a  civil  war  should  ever 
break  out  on  the  American  continent  the  United  States  would 
recognize  it  as  such  and  place  both  parties  on  an  equal  level 
as  regards  the  enforcement  of  neutrality. 

In  The  Santissima  Trinidad^  7  Wheat.  337,  the  policy  of 
the  United  States  is  thus  declared  : 

"  The  government  of  the  United  States  has  recognized  the 
existence  of  a  civil  war  between  Spain  and  her  colonies  and 
has  avowed  her  determination  to  remain  neutral  between  the 
parties.  Each  party  is  therefore  deemed  by  us  a  belligerent 
nation,  having,  so  far  as  concerns  us,  the  sovereign  rights  of 
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The  enforcement  of  neutrality,  in  so  far  as  we  have  been 
considering  it^  has  been  in  accordance  with  these  views. 

In  the  case  of  Texas,  its  belligerency  was  recognized  from  the 
time  the  declaration  of  independence  was  announced,  which 
was  contemporaneous  with  the  outbreak  of  the  revolution. 

That  the  provision  regarding  arming  and  fitting  out  cruisers 
in  our  ports,  as  originally  enacted  in  1794,  had  in  view  only 
restrictions  of  neutrality  and  applied  to  belligerent  powers 
alone  cannot  be  doubted. 

This  provision  was  directed  principally  against  the  practices 
of  Genest,  acting  on  behalf  of  the  French  government,  during 
the  wars  then  raging  in  Europe. 

Its  origin  is  clearly  traced : 

''The  practice  of  commissioning,  equipping  and  manning 
vessels  in  our  ports  to  cruise  on  any  of  the  belligerent  parties 
is  equally  and  entirely  disapproved,  and  the  Government  will 
take  effectual  measures  to  prevent  a  repetition  of  it."  3  Jeff. 
Works,  105 ;  4  do.  34. 

The  keynote  to  this  legislation  is  found  in  President  Wash- 
ington's message,  December  3,  1793,  in  which  he  says : 

"  The  original  arming  and  equipping  of  vessels  in  the  ports 
of  the  United  States  by  any  of  the  belligerent  parties  for  mili- 
tary services,  offensive  or  defensive,  is  deemed  unlawful." 

Mr.  Wharton  treats  the  provision  under  the  head  of  "  Issu- 
ing of  belligerent  cruisers,"  and  the  proposition  which  he 
announces  as  the  result  of  the  legislation  is  that  the  United 
States  is  "  bound  to  restrain  fitting  out  and  sailing  of  armed 
cruisers  of  belligerents."  3  Wharton's  Int.  Law  Dig.  551, 
§  396. 

In  an  opinion  delivered  in  1841,  Mr.  Legar^  declares  "the 
object  of  the  act  of  1818  (same  in  act  of  1817)  was  to  prevent 
all  equipping  of  vessels  of  war  in  our  ports  for  a  foreign 
power  actually  engaged  in  hostilities  with  a  nation  with 
which  the  United  States  are  at  peace,  knowing  the  purpose 
for  which  they  are  to  be  employed."     3. Op.  Att'y  Gen.  738. 

But  reliance  is  placed,  as  we  understand,  upon  the  procla- 
mations of  the  President  during  the  present  disturbances  in 
Cuba  as  making  the  "  insurrection  sufficiently  notorious  and 
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extensive  to  have  received  the  attention  of  the  Government 
of  this  country  for  nearly  two  years  past,  although  the  insur- 
gents have  not  received  any  recognition  of  belligerency." 

These  proclamations  do  not  lend  countenance  to  the  present 
position  of  the  Government,  for  they  do  not  recognize  a  public 
war  existing  in  Cuba,  much  less  a  government  or  new  power 
asserting  its  sovereignty. 

"  Civil  disturbances,"  which  may  proceed  from  factions,  can 
hardly  be  deemed  the  equivalent  of  a  public  war,  or  to  consti- 
tute those  participating  in  them  "  a  people,"  in  view  of  the 
construction  placed  upon  this  expression  in  the  judicial  and 
political  declarations  of  this  country. 

If  the  argument  of  appellant  is  correct,  there  results  a  con- 
dition opposed  to  the  very  conception  of  neutrality,  for  the 
courts  would  be  obliged  to  say  that  those  causing  civil  disturb- 
ance constitute  ^'a  people"  for  the  purpose  of  punishment 
under  the  act,  and  yet  would  be  obliged  to  deny  to  them  their 
standing  as  such  under  the  neutrality  laws,  because  the  politi- 
cal departments  of  the  Government  have  not  recognized  their 
belligerency  or  political  existence. 

Spain  would  obtain  all  the  advantages  of  neutrality  with- 
out incurring  any  of  its  obligations ;  it  would  be  the  enforce- 
ment of  a  simulated  neutrality,  a  neutrality  in  name  only,  as  it 
would  be  entirely  in  her  favor. 

It  would  enable  Spain  to  proceed  against  those  opposing 
her  in  Cuba  as  engaged  in  civil  commotion  only,  while  calling 
upon  this  nation  to  assist  her  by  enforcing  a  neutrality  provi- 
sion applying  to  public  war  waged  by  a  belligerent. 

The  court  can  hardly  treat  the  expressions  in  the  Presi- 
dent's messages  as  a  political  declaration  of  the  existence  of  a 
colony,  a  district  or  a  people  at  war  with  Spain,  and  how 
can  the  insurgents  be  declared  by  the  court  to  constitute  "  a 
people"  without  some  such  declaration? 

If  the  proclamations  can  be  resorted  to  by  courts  as  evi- 
dence of  a  status  possessed  by  the  insurgents,  for  one  purpose, 
they  must  be  equally  available  as  establishing  such  status  for 
all  purposes  of  neutrality.  It  would  not  be  fair  to  hold  that 
these  documents  contain  a  sufficient  declaration  of  the  exist- 
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enoe  of  "  a  people "  for  the  purpose  of  punishing  those  who 
act  here  in  their  service,  but  not  sufficient  to  constitute  "a 
people"  entitled  to  the  rights  of  neutrality  under  our  laws. 
The  court  will  not  close  its  eyes  and  open  them  again  to  suit 
the  pleasure  of  the  Government  for  the  time  being. 

The  Government  places  much  reliance  upon  the  opinion  of 
Attorney  General  Hoar  as  to  the  construction  of  the  neu- 
trality clause  in  question. 

This  opinion  is  thus  stated  by  Mr.  Wharton  : 

"  The  neutrality  act  of  1818  is  not  restricted  in  its  operation 
to  cases  of  war  between  two  nations  or  where  both  parties  to 
a  contest  have  been  recognized  as  belligerents  —  that  is,  as 
having  a  sufficiently  organized  political  existence  to  enable 
them  to  carry  on  war.  It  would  extend  to  the  fitting  out  and 
arming  of  vessels  for  a  revolted  colony  whose  belligerency 
had  not  been  recognized,  but  it  should  not  be  applied  to  the 
fitting  out,  etc.,  of  vessels  for  the  parent  state  for  use  against 
a  revolted  colony  whose  independence  had  not  in  any  manner 
been  recognized  by  our  government."  3  Whart.  Int.  Law 
Dig.  628,  §  402. 

The  question  before  the  Attorney  General  was  diflferent 
from  the  one  now  presented  to  the  court. 

The  point  submitted  was  whether  proceedings  could  be 
taken  under  the  act  against  Spanish  vessels  fitted  out  in 
this  country,  on  the  ground  that  they  were  procured  to  be 
fitted  out  and  armed  with  intent  that  they  should  be  em- 
ployed in  the  service  of  Spain,  a  foreign  state,  with  intent 
to  cruise  or  commit  hostilities  against  the  subjects,  citizens  or 
property  of  a  "colony,  district  or  people"  with  whom  the 
United  States  were  at  peace,  namely,  a  "colony,  district  or 
people"  claiming  to  be  the  Republic  of  Cuba.  It  was  held 
that  in  the  absence  of  any  political  recognition  of  such  a 
state  the  courts  must  conform  to  the  action  of  the  Gov- 
ernment. 

It  was  further  held  that  Spain  could  not  be  said  to  commit 
hostilities  against  any  party  by  procuring  armed  vessels  for 
the  purpose  of  enforcing  its  own  recognized  authority  within 
its  own  dominions. 
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Here  is  an  admission  that  the  hostilities  were  not  against 
"  a  people." 

The  attention  of  the  Attorney  General  was  called  to  the 
fact  that  libels  had  been  filed  to  procure  the  condemnation 
of  vessels  on  the  ground  that  they  were  being  fitted  out  and 
armed  with  intent  to  be  employed  in  the  service  of  a  "colony, 
district  or  people,"  viz.,  the  "colony,  district  or  people  of 
Cuba,"  and  it  was  argued  that  as  the  Government  in  those 
libels  had  asserted  that  Cuba  was  a  "colony,  district  or  peo- 
ple "  capable  of  committing  hostilities  against  Spain,  the  law 
equally  applied  to  an  armament  procured  or  fitted  out  by 
Spain  for  the  purpose  of  hostilities  against  Cuba. 

This  proposition  the  Attorney  General  denied. 

We  do  not  feel  called  upon  to  enter  into  the  question  of  the 
soundness  of  the  opinion. 

In  the  present  case  there  is  no  allegation  that  Cuba  as  a 
"  colony,  district  or  people  "  has  arisen  against  Spain. 

The  case  before  the  Attorney  General  involved  the  asser- 
tion of  a  pretended  government,  claiming  to  be  the  Republic 
of  Cuba,  and  therefore  might  well  be  said  to  come  within  the 
act  as  a  "colony,  district  or  people." 

The  argument  of  inconvenience  is  made. 

It  is  said  that  if  under  the  present  condition  of  aflfairs  pro- 
ceedings cannot  be  had  against  vessels  under  section  5283, 
there  is  no  penalty  provided  by  law.  This  argument,  as  re- 
marked in  the  court  below,  was  as  applicable  under  the  origi- 
nal act  of  1794  as  it  is.  now,  under  the  act  of  1818,  reenacted 
in  section  5283,  Revised  Statutes. 

Under  the  first  act  it  was  held,  as  we  have  seen,  that  the 
words  "  foreign  prince  or  state "  did  not  embrace  sections  of 
an  empire  not  recognized  by  the  United  States. 

In  order  to  cover  such  cases.  Congress  resorted  to  additional 
legislation. 

It  was  not  supposed  that  the  courts  by  any  argument  ab 
inconvenieiiti  could  so  stretch  the  act  as  to  cover  such  cases. 

The  result  was  the  act  of  1817,  which  added  words  to  cover 
sections  of  an  empire  which  had  separated,  or  were  endeavor- 
ing to  separate,  from  the  mother  country. 
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There  are  ample  provisions  of  municipal  law  to  punish 
those  who  set  on  foot  enterprises  for  the  purpose  of  commit- 
ting hostilities  against  a  power  with  which  we  are  at  peace. 

Section  6  of  the  act  of  1818  (3  Stat.  448),  reenacted  in  sec- 
tion 5286,  Revised  Statutes,  prohibits  military  enterprises  to 
be  carried  on  from  "  thence  against  the  territory  or  dominions 
of  any  foreign  prince  or  state,  or  of  any  colony,  district  or 
people  with  whom  the  United  States  are  at  peace." 

This  section,  as  we  have  seen,  provides  fully  for  offences 
against  the  peace  of  a  foreign  state,  including  enlistments. 

It  applies  as  well  in  times  of  peace  as  in  times  of  war. 
There  is  no  requirement  that  the  expedition  or  enterprise 
should  be  in  the  service  of  any  government  or  "  people." 

It  is  only  necessary  that  it  should  be  directed  against  the 
territory  or  dominions  of  a  "  people." 

This  use  of  the  words  "any  people"  conclusively  shows 
that  in  the  sense  of  Congress  it  meant  a  power  exercising  or 
asserting  dominion,  and  is  therefore  of  great  significance  in 
the  argument. 

Under  this  clause  no  forfeiture  is  provided. 

For  any  offences  committed  at  sea  amounting  to  piracy 
under  our  laws,  those  laws  provide  ample  penalties. 

But  if  at  any  time  Spain  should  think  it  necessary  for  this 
country  to  enforce  its  law  regarding  the  fitting  out  of  bellig- 
erent cruisers,  the  remedy  is  in  her  own  hands ;  she  has  but 
to  recognize  a  state  of  war. 

This  has  always  been  determined  by  our  Government. 

Neither  the  United  States  nor  Spain  admits  there  exists  a 
state  of  belligerency,  and  in  its  absence  there  cannot  exist  any 
obligations  of  neutrality. 

In  preparing  the  Foreign  Enlistment  Act  of  1819,  taken 
from  our  act.  Parliament  added  to  the  language  of  our  stat- 
ute, "  or  part  of  any  province  or  people  or  of  any  person  exer- 
cising or  assuming  to  exercise  any  powers  of  government  in 
or  over  any  foreign  state,  colony,  province  or  parts  of  any 
province  or  people."     69  George  III,  c.  69,  7. 

This  additional  language  was  undoubtedly  inserted  in  view 
of  the  pronounced  object  of  the  language  of  the  amendatory 
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acts  of  1817,  1818,  as  applying  only  to  an  empire  or  sections 
of  an  empire,  and  in  view,  also,  of  the  construction  of  the 
word  "  people  "  by  our  decisions  and  in  the  light  of  the  Eng- 
lish case  of  Nesbitt  v.  Luahington^  supra^  defining  the  mean- 
ing of  the  same  expression. 

In  the  case  of  The  Itata^  in  some  respects  similar  to  the 
present  controversy,  the  District  Court  of  the  United  States 
for  the  district  of  California,  in  an  opinion,  said  as  follows: 

"Prior  to  the  passage  of  the  act  of  April  20,  1818,  the 
Supreme  Court  of  the  United  States,  in  the  case  of  GeUton  v. 
Hoyt^  3  Wheat.  245,  speaking  through  Mr.  Justice  Story,  held 
that  section  3  of  the  act  of  1794,  prohibiting  the  fitting  out  of 
any  ship,  etc.,  for  the  service  of  *  any  foreign  prince  or  state,' 
to  cruise  against  the  subjects,  etc.,  of  any  foreign  prince  or 
state  with  which  the  United  States  were  at  peace,  did  not 
apply  to  any  new  government  unless  it  had  been  recognized 
,  by  the  United  States  or  by  the  government  of  the  country  to 
which  such  new  country  belonged,  and  that  a  plea  which  set  up 
a  forfeiture  under  that  act,  in  fitting  out  a  ship  to  cruise  against 
such  new  state,  must  aver  such  recognition,  or  it  is  bad. 

"  Congress,  in  passing  the  subsequent  act  of  April  20,  1818, 
by  which  the  provision  referred  to  of  the  act  of  1794  was,  in 
substance,  reenacted,  must  be  presumed  to  have  known  the  con- 
struction that  had  been  theretofore  put  by  the  Supreme  Court 
upon  the  words  *  prince  or  state '  in  the  act  of  1794,  and  with 
that  knowledge  in  passing  the  act  of  1818  inserted  in  the 
same  clause  the  words  '  colony,  district  or  people.'  This  was 
done,  according  to  Dana's  Wheaton,  sec.  439,  note  215, 
and  1  Whart.  Int.  Dig.  p.  561,  upon  the  suggestion  of  the 
Spanish  minister  that  the  South  American  provinces  then  in 
revolt  and  not  recognized  as  independent  might  not  be  in- 
cluded in  the  word  'state.'  But  in  every  one  of  those 
instances  the  United  States  had  acknowledged  the  existence 
of  a  state  of  war  and,  as  a  consequence,  the  belligerent  rights 
of  the  provinces."  49  Fed.  Kep.  646.  Affirmed  on  Appeal, 
56  Fed.  Rep.  505. 

No  attempt  was  made  by  the  Government  to  obtain  a 
review  of  either  of  these  decisions. 
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President  Harrison  was  of  opinion  that  the  matter  was  a 
proper  one  to  call  to  the  attention  of  the  legislature.  In  his 
message,  December  9,  1891,  he  said: 

*'  A  trial  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California  has  recently  resulted  in  a  deci- 
sion holding,  among  other  things,  that,  inasmuch  as  the  party 
offending  had  not  been  recognized  as  a  belligerent,  the  acts 
done  in  its  interest  could  not  be  a  violation  of  our  neutrality 
laws.  From  this  judgment  the  United  States  has  appealed, 
not  that  the  condemnation  of  the  vessel  is  a  matter  of  impor- 
tance, but  that  we  may  know  what  the  present  state  of  our  law 
is,  for,  if  this  construction  of  the  statute  is  correct,  there  is 
obvious  necessity  for  revision  and  amendment." 

There  have  been  several  cases  decided  in  the  District  Courts 
involving  the  condemnation  of  vessels  where  the  question  as 
to  the  application  of  the  statute  was  not  raised  or  discussed 
by  the  court.  United  States  v.  Mary  M.  Hogan ;  Brown,  . 
Justice,  18  Fed.  Rep.  529 ;  United  States  v.  ^H,  Boxes,  etc., 
20  Fed.  Rep.  50 ;  The  City  of  Mexico,  28  Fed.  Rep.  148. 

The  same  judge  who  decided  the  first  case  also  decided  that 
of  The  Carondelet,  37  Fed.  Rep.  799. 

There  the  question  was  much  discussed,  and  although  the 
libel  was  dismissed  on  a  different  ground,  the  judge  leaves 
no  doubt  as  to  his  views.  The  question  was  whether  a  vessel 
entering  the  service  of  the  faction  under  Hippolyte,  in  Hayti, 
which  had  not  been  recognized,  could  be  said  "  to  enter  the 
service  of  a  foreign  prince  or  state,  or  of  a  colony,  district  or 
people,  unless  our  Government  had  recognized  Hippolyte's 
faction  as  at  least  constituting  a  belligerent,  which  it  does 
not  appear  to  have  done." 

The  judge  remarked  that  the  statute  was  a  highly  criminal 
and  penal  one ;  that  it  was  not  to  be  enlarged  by  construction 
beyond  the  fair  import  of  its  terms. 

In  United  States  v.  Hart,  the  same  judge  said : 

"  Section  5283  deals  with  armed  cruisers,  designed  to  com- 
mit hostilities  in  favor  of  one  foreign  power  as  against  another 
foreign  power  with  whom  we  are  at  peace."  74  Fed.  Rep. 
724. 
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In  the  case  of  The  Conaerva^  38  Fed.  Rep.  431,  Judge 
Benedict  held  that  the  language  of  section  5283,  Revised 
Statutes,  as  to  the  commission  of  hostilities  against  the  sub- 
jects, citizens  or  property  of  a  foreign  prince  or  people,  did 
not  include  factions  engaged  in  insurrection  who  were  not 
recognized  by  the  United  States  as  belligerents. 

The  question  was  whether  the  section  applied,  as  neither 
Hippolyte  nor  Legitime,  who  were  struggling  for  supremacy 
in  Hayti,  had  been  recognized  by  our  Government  as  bellig- 
erent powers. 

'^  In  the  absence  of  proof  of  that  fact,  the  fitting  out  of  a 
vessel  with  intent  to  enter  the  service  of  one  to  commit  hos- 
tilities against  the  other  is  not  brought  within  the  scope  of 
the  statute." 

It  is  said  that  the  history  of  the  act  tends  to  show  "  that 
it  was  intended  to  cover  every  revolutionary  body,  recognized 
or  unrecognized,  which  made  bona  fide  claims  to  rights  of 
sovereignty." 

But  where  is  it  shown  in  this  record  that  there  exists  **  a 
revolutionary  body  claiming  the  rights  of  sovereignty  "  k 

A  good  deal  has  been  said  about  a  ''  recognition  of  insur- 
gency" as  distinguished  from  a  recognition  of  belligerency. 
I  think  this  is  the  first  time  in  any  court  of  justice  that  such 
a  distinction  has  been  made.  The  expression,  ^'  recognition  of 
insurgency,"  is  not  found  in  the  works  of  any  of  the  accepted 
writers  on  international  law,  nor  is  it  a  part  of  our  jurispru- 
dence. It  has  been  used  by  Dr.  Wharton  in  a  paper  which 
he  contributed  to  a  law  magazine.  The  only  meaning  he 
attaches  to  the  expression,  is  that  the  Government  when  it 
sees  that  certain  persons  are  insurgents,  may  refuse  to  treat 
them  as  pirates.  The  court  is  now  asked  to  enforce  a  provi- 
sion regarding  the  fitting  out  of  belligerent  cruisers,  a  strictly 
neutrality  provision,  where  there  is  no  neutrality,  no  recog- 
nized war.  Our  Government  is  going  further  than  Spain  has 
ever  admitted  and  further  than  she  is  willing  to  go.  Our 
Government  here  insists  that  there  is  a  war,  that  there  is  a 
hostile  sovereignty  in  Cuba,  and  that  the  people  of  Cuba  as 
"  a  people"  are  in  revolt  against  Spain.     The  Government,  in 


Digiti 


zed  by  Google 


40  OCTOBER  TERM,  1896. 

Mr.  Cockrell's  Argnment  for  Appellees. 

effect,  says  to  Spain :  We  will  enforce  neutrality  in  your  favor, 
but  not  in  favor  of  the  other  party  which  we  now  assert  to 
be  "a  people."  This  argument  admits  our  obligations  to 
Spain  are  just  the  same  under  the  present  conditions,  when 
that  Government  does  not  admit  there  is  a  war,  as  if  there 
was  belligerency.  This  is  a  great  responsibility  for  the  Gov- 
ernment to  take,  and  a  'great  responsibility  for  this  court 
to  declare. 

Mr,  A.  W.  CockreU  for  appellees. 

The  act  of  arming,  etc.,  a  vessel  is  punishable  only  when 
that  act  of  arming,  etc.,  done  as  therein  provided,  is  accom- 
panied by  the  intent,  imputed  to  the  person  or  persons  therein 
specified,  of  doing  the  thing  therein  provided  against.  Is  it 
not  idle  to  say  that  the  vessel  may  be  forfeited,  under  this 
statute,  for  the  acts  or  doings,  therein  specified,  dissociated 
from  the  intent  therein  imputed  to  the  persons  therein  speci- 
fied? If  it  be  that  the  acts  and  doings'  therein  specified 
must  be  accompanied  with  the  intent  therein  specified  before 
persons  can  be  punished  thereunder,  it  follows  the  vessel  can- 
not be  condemned  to  forfeiture  otherwise  than  upon  allega- 
tions and  proof  showing  those  acts  and  doings,  and  allegations 
and  proof  showing  the  intent,  therein  denounced,  with  which 
they  were  committed. 

Under  any  other  construction,  a  vessel  may  be  condemned 
to  forfeiture,  upon  allegations  and  proof,  short  of  those  re- 
quired to  punish  the  offending  persons.  Whereas,  the  plain, 
imperative,  unambiguous  language  of  the  statute,  is  "And 
every  such  vessel,"  etc. ;  that  is,  a  vessel  in  respect  of  which 
these  acts  and  doings  have  been  committed ;  a  vessel,  in  re- 
spect of  the  arming  of  which,  this  intent  existed ;  and,  equally 
and  alike,  a  vessel  in  respect  of  which,  the  intent  of  the 
offending  persons  therein  denounced  has  been  ascertained  by 
their  conviction  thereof. 

Condemnation  to  forfeiture  is  not,  by  the  law-making  power, 
predicated  of  any  other  vessel,  than  such  vessel.  Forfeiture 
is  denounced  against  a  vessel  so  fitted  out  and  armed,  with  the 
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intent  therein  specified,  by  the  offending  persons  so  fitting 
her  out;  and  of  which  acts  and  doings  with  such  intent, 
the  offending  persons  have  been  convicted ;  and  forfeiture  is 
denounced  against  no  other  than  "  such  "  vessel. 

In  seeking,  under  this  libel,  to  make  a  case  of  forfeiture, 
independently  of  and  without  reference  to  the  ascertained 
giiilt  of  the  offending  persons,  the  Government  insists  that  the 
vessel  identified  by  the  statute  as  such  vessel,  means  the  ves- 
sel so  fitted  out  and  armed  with  the  intent  denounced,  but 
not  a  vessel  in  respect  of  whose  fitting  out  and  arming  offend- 
ing persons  have  been  convicted ;  because,  speaking  through 
the  learned  District  Attorney,  it  said,  and  was  logically  forced 
to  say,  the  vessel  may  be  liable  to  condemnation,  under  this 
statute,  and  the  offending  persons  acquitted. 

Under  the  statute,  upon  which  this  libel  is  based,  no  wrong 
doing  in  which  the  vessel  is  made  the  guilty  instrument,  is 
required  to  consummate  the  forfeiture.  The  guilty  intent  of 
the  offending  person  is  attached  by  the  mandate  of  the  statute 
to  the  vessel,  and  forfeiture  is  denounced  because  of  this 
guilty  intent.  The  original  act,  §  3,  c.  60,  act  of  June  6, 
1794,  lends  strong  support  to  the  contention  of  claimants. 
In  the  structure  of  the  section  as  originally  passed,  the  lan- 
guage condemning  the  vessel  to  forfeiture,  following  upon  the 
ascertained  guilt  of  the  offending  person,  was  not  separated 
from  such  ascertainment  by  the  intervention  of  a  semi-colon. 

In  the  case  of  Oelston  v.  Hoyt^  3  Wheat.  246,  it  was  argued, 
in  this  court,  in  March,  1817,  by  Mr.  Hoffman  and  Mr.  D.  B. 
Ogden,  for  defendant  in  error,  that  "By  every  just  rule  of 
construction  the  proceeding  by  indictment  against  the  offender 
and  his  conviction  must  precede  the  suit  in  rem  and  the  for- 
feiture of  the  vessel.  The  phraseology  of  the  act  is  different 
from  all  other  statutes.  By  those  statutes,  the  revenue  offi- 
cers have  power  to  seize  and  proceed  in  rem  against  the  thing 
seized  as  forfeited,  independent  of  any  criminal  proceedings 
against  the  offending  individuals.  By  this  act  the  forfeiture 
of  the  thing  is  made  to  depend  upon  the  conviction  of  the  per- 
son, and  the  President  alone  has  power  to  seize,  and  that  only 
as  a  precautionary  measure,  to  prevent  an  intended  violation 
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of  th©  laws."  The  case  stood  over  for  reargument,  and  was 
reargued  February  23d,  and  decided  February  27th,  1818. 
The  act  in  its  present  form  was  enacted  April  20th,  there- 
after, and  although  the  argument  of  these  gentlemen  pre- 
vailed on  other  propositions  hereinafter  discussed,  and  the 
court  was  not  required  to  pass  upon  this  special  contention, 
it  could  not  have  escaped  the  attention  of  the  Congress  when 
in  April,  1818,  this  statute  was  subjected  to  revision.  If,  in 
this  revision.  Congress  had  purposed  to  authorize  a  seizure 
and  forfeiture  of  the  thing,  independent  of  any  criminal  pro- 
ceedings against  offending  individuals,  it  was  its  duty  to  have 
recast  the  phraseology  of  the  statute  and  put  it  in  harmony 
with  other  statutes  empowering  revenue  officers  to  seize  and 
proceed  in  rem  against  the  thing  seized  for  forfeiture. 

The  libel  excepted  to,  not  only  fails  to  allege  that  the  nec- 
essary criminal  intent  of  the  offending  persons  has  been  in  any- 
wise ascertained;  it  does  not  even  show  who  the  offending 
persons  are. 

The  language  of  the  statute  clearly  shows  that  the  act  of 
arming  must  be  accompanied  with  the  specific  intent  therein 
denounced,  to  consummate  the  offence.  It  follows  the  spe- 
cific intent  must  be  laid  in  the  identical  persons,  and  none 
other,  so  fitting  out  the  vessel. 

The  word  "  people,"  as  used  in  this  statute,  was  defined  in 
United  States  v.  Quincy,  6  Pet.  445,  to  be  merely  descriptive 
of  the  power  in  whose  service  the  vessel  was  intended  to  be 
employed  ;  and  it  is  one  of  the  denominations  applied  by  the 
act  of  Congress  to  a  foreign  power. 

It  follows  that  the  word,  "colony,"  and  the  word,  "dis- 
trict," each  is,  also,  descriptive  of  the  power  in  whose  ser- 
vice the  vessel  is  to  be  employed ;  each  is,  also,  one  of  the 
denominations  applied  by  the  act  of  Congress  to  a  foreign 
power.  It  is  equally  clear  that  the  added  words,  "  colony,  dis- 
trict or  people,"  do  not  mean  a  part  of  a  colony,  a  part  of  a 
district,  or  a  part  of  a  people  or  many  people.  They  mean  a 
colony,  district  or  people,  constituting  a  body  politic,  that  is 
charged  with  recognized  political  power,  a  foreign  power. 

That  it  had  been  attempted  to  import  into  section  5283, 
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the  effect  given  to  sec.  7  of  the  Foreign  Enlistment  Act,  59 
George  III,  in  the  numerous  cases,  and  the  discussions  thereof, 
arising  thereunder,  could  not,  it  is  presumed,  have  escaped 
the  attention  of  the  Supreme  Court ;  the  Itata  case  had  been 
before  it  on  application  for  a  writ  of  certiorari;  nor  was  this 
court  unaware  of  the  recommendations  of  President  Harrison 
to  Congress  based  on  the  decision  of  the  Itata  case ;  nor  was 
it  unaware  that  the  Congress  had  failed  to  respond  to  those 
recommendations,  when  in  May,  1896,  in  the  Wiborg  case^ 
163  U.  S.  632,  it  analyzed  the  sections  grouped  under  the  title 
Neutrality  Laws. 

It  is  apparent  that  this  court  in  the  Wiborg  case  brought  in 
opposition  and  contrast  the  eleven  sections  from  5281  to  5291, 
for  the  purpose  of  defining  and  ascribing  to  each  its  appro- 
priate functions  in  the  statutory  system  thereby  enacted,  and 
declared  that  '^  section  5283  deals  with  fitting  out  and  arming 
vessels  in  this  country  in  favor  of  one  foreign  power  against 
another  foreign  power  with  which  we  are  at  peace." 

The  court,  after  this  analysis  of  the  sections  commented 
on,  proceeds  to  set  forth  in  terms  section  5286,  under  which 
Wiborg  was  indicted.  And  in  the  analysis  of  this  section, 
the  court  makes  it  apparent,  from  its  terms  as  contrasted  with 
gection  5283,  theretofore  quoted  also  at  length,  that  section 
5286,  while  its  general  purpose  "was  undoubtedly  designed 
to  secure  neutrality  in  wars  between  two  other  nations,  or 
between  two  contending  parties  recognized  as  belligerents, 
its  operation  is  not  necessarily  dependent  on  the  existence  of 
such  state  of  belligerency." 

That  this  language  applies  to  section  5286,  and  not  to  sec- 
tion 5283,  is  obvious  not  only  from  the  context,  but  also  be- 
cause section  5286  was  the  only  section  under  consideration. 
Its  meaning  and  application  of  the  facts  under  consideration 
were  to  be  ascertained  by  reference  to  the  statutory  system 
as  a  whole ;  and  the  court  demonstrated,  that  though  this  sec- 
tion was  placed  under  Title  LXVII,  headed  neutrality,  and 
though  it  did  tend  to  secure  neutrality  in  wars  between  for- 
eign powers  or  recognized  belligerencies,  its  operation  was  not 
necessarily  dependent  on  such  a  recognized  state  or  status  of 
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belligerency.  And  the  court  enforces  this  reasoning  by  refer- 
ence to  its  language  following  as  it  does  the  recommendations 
of  President  Washington. 

Mr.  Attorney  General  for  the  United  States. 

In  view  of  the  hour  [it  was  then  past  the  usual  time  for 
adjournment],  I  will  not  make  an  extended  argument.  A  few 
remarks  upon  the  illustrations  made  by  Mr.  Phillips  will  serve 
to  bring  out  the  difference  between  my  position,  as  I  under- 
stand it,  and  my  position  as  put  by  him. 

Before  doing  this,  however,  I  call  your  Honor's  attention  to 
the  exact  form  of  the  entry  of  the  judgment  below :  that  if 
the  libel  be  not  amended  within  ten  days  the  same  stand 
dismissed. 

The  counsel  on  the  other  side  contend  that  the  United 
States  Attorney  had  to  wait  ten  days  before  deciding  whether 
he  wanted  to  amend  or  not.  We  say  that  he  could  immedi- 
ately state  to  the  court  that  he  did  not  wish  to  amend,  and 
that  by  appealing  he  did  so  state,  and  that  the  libel  thereby 
was  dismissed. 

It  is  also  contended  that  the  libel  should  have  been  dis- 
missed because  it  was  brought  before  the  successful  prosecu- 
tion of  the  persons  who  had  fitted  out  and  armed  the  vessel. 
It  seems  to  be  plain  upon  the  very  reading  of  the  statute  that 
two  penalties  are  to  follow  from  a  certain  act ;  first,  that  every 
person  who  shall,  within  the  limits  of  the  United  States,  fit  out 
and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted 
out  and  armed,  or  shall  knowingly  be  concerned  in  the  furnish- 
ing, fitting  out  or  arming  of  any  such  ship  or  vessel,  with  intent 
that  such  ship  or  vessel  shall  be  employed  in  the  service  of 
any  foreign  prince  or  state  or  of  any  colony,  district  or  people, 
to  cruise  or  commit  hostilities,  shall,  upon  conviction,  be  ad- 
judged guilty  of  a  high  misdemeanor,  and  shall  be  fined  and 
imprisoned :  and,  secondly,  every  such  ship  or  vessel  shall  be 
forfeited  —  not  upon  the  conviction  of  the  oflfending  person, 
but  upon  the  doing  or  procuring  to  be  done  the  acts. 

The  counsel  who  first  addressed  the  court  on  the  other  side. 
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in  speaking  of  the  old  insurance  case  of  Ne%hiU  v.  Lushhigton^ 
4  T.  R  783,  supposed  the  case  of  a  ship  which  was  insured 
nnder  a  policy  containing  a  provision  for  insurance  against 
^'  restraints  and  detainments  of  all  kings,  princes  and  people." 
A  moment's  attention  to  this  case  will  illustrate  the  exact 
point  here  under  discussion. 

I  am  not  willing  to  admit,  in  view  of  the  amendment  made 
to  the  act  of  1794,  by  adding  to  the  words  "prince  and  state," 
which  covered  every  form  of  organized  government,  the  words 
"colony,  district  or  people,"  and  in  view  of  the  historical  facts 
attending  that  amendment,  that  the  language  of  our  statutes  is 
to  be  governed  by  the  rules  of  construction  applicable  to  such 
policies  of  insurance. 

But,  assuming  for  the  purpose  of  what  I  have  to  say,  that 
the  question  of  what  are  "a  people"  would  be  the  same  under 
our  statute  as  it  would  be  under  a  policy  of  insurant^e  such 
as  was  involved  in  that  case,  here  are  the  facts  involved  in 
Neshitt  V.  Lushington.  It  appeared  in  evidence  that  a  ship  was 
forced,  by  stress  of  weather,  into  EUy  Harbor,  in  Ireland. 
There  happening  to  be  a  great  scarcity  of  com  there  at 
that  time,  the  people  came  on  board  the  ship  in  a  tumultu- 
ous manner,  and  took  the  government  of  her  from  the  cap- 
tain and  crew,  and  weighed  her  anchor,  by  which  she  drove 
on  a  reef  of  rocks,  where  she  stranded;  and  they  would 
not  leave  her  until  they  had  compelled  the  captain  to  sell 
all  the  corn  except  about  ten  tons,  at  a  certain  rate,  which 
was  about  three  fourths  of  the  invoice  price. 

Now,  what  picture  does  that  present  ?  It  presents  no  pict- 
nre  of  an  attempt  to  set  up  a  government,  or  even  of  an 
attempt  to  overthrow  an  existing  government,  save  in  so  far 
as  the  act  which  they  did  was  lawless,  and  therefore  in  tem- 
porary defiance  of  the  laws  of  the  government  which  had 
jurisdiction  there. 

But  suppose  the  same  ship  landed  upon  a  point  on  the  coast 
of  Cuba,  where  General  Gomez  or  any  other  Cuban  leader 
was  in  control,  and  the  vessel  had  been  seized  and  her  cargo 
confiscated  for  the  support  of  the  insurgent  forces.  Would 
that  present  the  same  case  as  the  case  in  the  4th  Term 
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Reports?  No.  What  is  the  difference?  The  Irish  case  had 
no  political  significance.  The  people  wanted  something  to 
eat.  The  uprising  was  a  temporary  one,  which  would  be  ter- 
minated when  hunger  was  appeased.  What  is  the  other? 
The  President  of  the  United  States,  in  language  which  has 
already  been  read  to  your  Honors,  describes  them  thus,  in  his 
annual  message  of  1895 :  "  Whatever  may  be  the  sympathy  of 
our  countrymen,  as  individuals,  with  a  people  who  seem  to  be 
struggling  for  larger  autonomy  and  greater  freedom."  That 
is  what  this  people  in  Cuba  are  doing.  There  lies  the  dis- 
tinction between  that  case  and  this,  and  there  lies  the  appli- 
cation of  the  rule  "  noaoitur  a  sociiay  The  old  statute  declared 
that  any  one  who  equips,  or  causes  to  be  equipped,  a  vessel  to 
commit  hostilities  against  the  subjects  or  property  of  a  "prince 
or  state"  with  whom  or  which  the  United  States  are  at  peace, 
should  'be  punished.  I  admit  that  Congress,  when  it  adds 
other  words,  is  proceeding  in  the  same  line  —  that  when  it 
says  "  colony,  district  or  people,"  it  refers  to  other  political 
associations  —  not  to  hungry  mobs.  It  is  not  associations  of 
individuals,  wandering  at  large  over  an  island;  it  is  not  a 
mob,  without  political  purpose;  but  an  organization  which, 
successfully  or  unsuccessfully,  rightfully  or  wrongfully,  is 
attempting,  with  the  knowledge  of  the  whole  world,  to  set 
up  a  government. 

The  words,  "subjects,  citizens  or  property  of  a  people," 
indicate  the  objects  of  the  hostilities.  Any  political  organiza- 
tion which  has,  partly  or  wholly,  authority  over  any  part  of 
the  land,  however  narrow  or  however  temporary,  comes 
within  the  description  of  this  law,  because  its  objects  are 
political.  They  are  in  less  degree  as  to  permanency  of  or- 
ganization, as  to  extent  of  dominion,  or  as  to  permanent 
control,  the  same  as  a  "  prince "  or  "  state." 

The  libel  charges  that  the  vessel  was  fitted  out  to  be  em- 
ployed in  the  service  of  a  people  then  engaged  in  armed  resist- 
ance to  the  government  of  the  King  of  Spain  in  the  Island 
of  Cuba,  to  cruise  and  commit  hostilities  against  the  subjects, 
citizens  and  property  of  the  King  in  that  island.  This  distin- 
guishes this  case  from  the  com  seizure  on  the  coast  of  Ireland. 


Digiti 


zed  by  Google 


THE  THREE   FRIENDS.  47 

Ifr.  Attorney  General's  Argument  for  the  United  States. 

When  men  resist  the  regular  authority  of  the  country  in  which 
they  dwell,  they  do  it  for  one  of  two  purposes :  for  the  purpose 
of  robbery,  rapine  or  lawlessness,  or  in  order  to  set  up  another 
government.  If  they  do  it  for  the  former  purpose,  they  are 
robbers  on  the  land  and  pirates  on  the  sea.  If  they  do  it  for 
the  latter  purpose,  they  are  ^'  a  district,"  if  you  speak  of  them 
with  reference  to  the  territory  they  occupy;  "a  colony,"  if 
you  speak  of  them  with  reference  to  their  origin  ;  and  "  a  peo- 
ple," whether  many  or  few,  if  you  speak  of  them  with  refer- 
ence to  their  mere  character. 

•  I  do  not  claim  that  there  is  no  middle  ground  between  a 
political  organization  and  a  band  of  robbers  or  pirates.  I  say 
that  is  the  distinction  by  land  and  sea.  No  one  has  a  right 
to  use  force  against  persons,  property  or  vessels  of  any  nation, 
without  some  sort  of  political  authority  to  do  so.  It  may  be 
an  old,  established  authority.  It  may  be  merely  a  recognized 
belligerent  authority.  It  may  be  the  autliority  of  the  sacred 
right  of  revolution  which  some  have  undertaken  to  exercise, 
without  getting  far  enough  along  with  it  in  its  success  or  its 
permanency,  or  its  points  of  contact  with  other  nations,  to 
secure  formal  recognition.  The  world  recognizes  and  the  courts 
recognize,  that  in  the  one  case  the  men  are  blindly  striking 
out  for  what  they  believe  to  be  their  right  of  governing  them- 
selves ;  in  the  other  case  it  is  recognized  that  the  lawlessness 
is  without  warrant. 

The  definition  that  to  be  a  pirate  one  must  be  an  enemy 
of  all  mankind  is  a  very  strange  one.  The  conclusion  from  it 
would  be  that  if  men  want  to  start  out  to  be  pirates  and  con- 
fine themselves  entirely  to  robbing  British  ships,  they  never 
can  be  punished  as  pirates.  A  pirate  would  not  want  any- 
thing better  than  that. 

The  question  is  whether  there  is  some  kind  of  a  body  of 
people,  whether  you  describe  them  as  "  a  district "  from  their 
place  of  abode ;  or  as  "  a  colony,"  having  reference  to  where 
they  come  from;  or  as  "a  people";  or  whether  they  have 
got  together  hurriedly,  or  been  long  together  with  ties  of 
blood  between  them.  If  they  are  united  by  a  common 
purpose  to  pull  down  one  government  and  put  up  another, 
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they  are  ''  a  people."  It  seems  to  be  clear  that  the  intention  of 
Congress  in  adding  these  words  to  the  statute  was  to  prevent 
our  citizens  from  taking  part  in  any  sort  of  political  enterprise 
against  a  friendly  power,  or  its  subjects,  citizens  or  property. 

This  libel  charges  that  this  vessel  was  fitted  out  with  intent 
to  enter  the  service  of  a  people,  to  wit :  the  Cuban  insurgents 
or  revolutionists.     Who  are  they  ? 

The  proclamation  of  the  President  tells  you  who  they  are. 
They  are  a  body  of  people  down  there  >vho  are  struggling  to 
govern  themselves,  with  or  without  just  reasons  for  complaint 
against  the  government  of  Spain. .  The  fact,  however,  is 
plain.  We  know  it  not  only  as  matter  of  general  history, 
but  through  the  Executive  Department.  The  reasons  which 
determine  whether  this  Government  will  give  them  formal 
recognition  have  been  discussed  by  my  associate.  Bight  or 
wrong,  the  Executive  has  considered  that  the  reasons  existing 
do  not  justify  formal  recognition  of  their  belligerency  or  inde- 
pendence. 

But  the  actual  state  of  fact,  the  existence  of  hostilities 
which  has  caused  the  King  of  Spain  to  send  two  hundred 
thousand  troops  to  the  island  of  Cuba,  the  destruction  of  the 
property  of  American  citizens  which  is  almost  daily  called  to 
the  attention  of  the  Government,  constitutes  a  condition 
which  confronts  us,  and,  confronted  with  this  condition,  the 
Government  is  met  by  these  troubles,  now  centred  largely  in 
the  District  of  Florida  which,  having  formerly  belonged  to 
Spain,  naturally  feels  inclined  to  one  side  of  the  contest  more 
than  the  other. 

We  have  found,  for  the  first  time,  a  ship  which  we  could 
prove  was  fitted  out  for  warlike  purposes.  We  are  twitted 
with  the  fact  that  this  is  the  first  time  that  this  proceeding 
has  been  taken.  But  this  is  the  first  time  a  ship  has  set  a  gun 
on  her  deck,  so  arranged  that  it  could  be  used  from  that  deck 
for  the  purpose  of  firing  upon  a  vessel  of  a  friendly  power. 
We  come  into  court  and  ask  for  the  enforcement  of  this 
statute.  We  are  met  by  the  claim  that  these  insurgents  are 
not  "a  people,"  because  they  have  not  been  formally  recog- 
nized as  belligerents  or  insurgents.     We  say  that  they  are  a 
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political  organization,  which  makes  them  ^^a  people,"  and  that 
they  are  engaged  in  a  political  enterprise,  which  alone  gives 
character  to  the  action  of  the  owners  of  this  vessel,  and  pre- 
vents them  from  being  pirates. 

Mr,  Calderon  Carlisle^  by  leave  of  court,  filed  a  brief  as 
Amicus  Curias, 

Mr.  Chiep  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  objected  that  the  decree  was  not  final,  but,  inasmuch 
as  the  libel  was  ordered  to  stand  dismissed  if  not  amended 
within  ten  days,  the  prosecution  of  the  appeal,  within  that 
time,  was  an  election  to  waive  the  right  to  amend  and  the 
decree  of  dismissal  took  effect  immediately. 

In  admiralty  cases,  among  others  enumerated,  the  decree 
of  the  Circuit  Court  of  Appeals  is  made  final  in  that  court  by 
the  terms  of  section  six  of  the  Judiciary  Act  of  March  3,  1891, 
but  this  court  may  require  any  such  case,  by  certiorari  or 
otherwise,  to  be  certified  "  for  its  review  and  determination 
with  the  same  power  and  authority  in  the  case  as  if  it  had 
been  carried  by  appeal  or  writ  of  error  to  the  Supreme  Court," 
that  is,  as  if  it  had  been  brought  directly  from  the  District  or 
the  Circuit  Court.     26  Stat.  826,  828,  c.  517,  §  6. 

Accordingly  the  writ  of  certiorari  may  be  issued  in  such 
cases  to  the  Circuit  Court  of  Appeals,  pending  action  by  that 
court,  and,  although  this  is  a  power  not  ordinarily  to  be  exer- 
cised, American  Construction  Co,  v.  Jacksonville  HaUway, 
148  U.  S.  372,  385,  we  were  of  opinion  that  the  circumstances 
justified  the  allowance  of  the  writ  in  this  instance,  and  the 
case  is  properly  before  us. 

We  agree  with  the  District  Judge  that  the  contention  that 
forfeiture  under  section  5283  depends  upon  the  conviction  of 
a  person  or  persons  for  doing  the  acts  denounced  is  untenable. 
The  suit  is  a  civil  suit  in  rem  for  the  condemnation  of  the 
vessel  only,  and  is  not  a  criminal  prosecution.  The  two  pro- 
ceedings are  wholly  independent  and   pursued  in   different 
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coarts,  and  the  result  in  each  might  be  different.  Indeed, 
forfeiture  might  be  decreed  if  the  proof  showed  the  prohibited 
acts  were  committed  though  lacking  as  to  the  identity  of  the 
particular  person  by  whom  they  were  committed.  The  Pal- 
myra, 12  Wheat.  1,  U ;  The  Ambrose  Light,  25  Fed.  Rep.  408 ; 
The  MeUor,  17  Fed.  Cas.  178. 

The  Palmyra  was  a  case  of  a  libel  of  information  against 
the  vessel  to  forfeit  her  for  a  piratical  aggression,  under  cer- 
tain acts  of  Congress  which  made  no  provision  for  the  per- 
sonal punishment  of  the  offenders,  but  it  was  held  that,  even 
if  such  provision  had  been  made,  conviction  would  not  have 
been  necessary  to  the  enforcement  of  forfeiture.  And  Mr. 
Justice  Story,  delivering  the  opinion,  said  :  "  It  is  well  known, 
that  at  the  common  law,  in  many  cases  of  felonies,  the  party 
forfeited  his  goods  and  chattels  to  the  Crown.  The  forfeiture 
4lid  not,  strictly  speaking,  attach  in  rem;  but  it  was  a  part, 
or  at  least  a  consequence,  of  the  judgment  of  conviction.  It 
is  plain  from  this  statement,  that  no  right  to  the  goods  and 
chattels  of  the  felon  could  be  acquired  by  the  Crown  by  the 
mere  commission  of  the  offence;  but  the  right  attached  only 
by  the  conviction  of  the  offender.  The  necessary  result  was, 
that  in  every  case  where  the  Crown  sought  to  recover  snch 
goods  and  chattels,  it  was  indispensable  to  establish  its  right 
by  producing  the  record  of  the  judgment  of  conviction.  In 
the  contemplation  of  the  common  law,  the  offender's  right 
was  not  divested  until  the  conviction.  But  this  doctrine 
never  was  applied  to  seizures  and  forfeitures,  created  by  stat- 
ute, in  rem,  cognizable  on  the  revenue  side  of  the  Exchequer. 
The  thing  is  here  primarily  considered  as  the  offender,  or 
rather  the  offence  is  attached  primarily  to  the  thing ;  and  this 
whether  the  offence  be  malum,  prohibitum  or  malum  in  se. 
The  same  principle  applies  to  proceedings  in  rem,  on  seizures 
in  the  Admiralty.  Many  cases  exist,  where  the  forfeiture  for 
acts  done  attaches  solely  in  rem,  and  there  is  no  accompany- 
ing penalty  in  personam.  Many  cases  exist  where  there  is 
both  a  forfeiture  in  rem  and  a  personal  penalty.  But  in  neither 
class  of  cases  has  it  ever  been  decided  that  the  prosecutions 
were  dependent  upon  each  other.     But  the  practice  has  been 
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and  so  tbis  court  understands  the  law  to  be,  that  the  proceed- 
ing in  rem  stands  independent  of,  and  wholly  unaffected  by  any 
criminal  proceeding  in  personam^  And  see  The  Malek  Adhel^ 
2  How.  210;  United  States  v.  T?ie  LitOe  Charles,  1  Brock.  347. 

The  libel  alleged  that  the  vessel  was  '^  furnished,  fitted  out 
and  armed,  with  intent  that  she  should  be  employed  in  the 
service  of  a  certain  people,  to  wit,  certain  people  then  engaged 
in  armed  resistance  to  the  Government  of  the  King  of  Spain, 
in  the  island  of  Cuba,  to  cruise  and  commit  hostilities  against 
the  subjects,  citizens  and  property  of  the  King  of  Spain,  in 
the  island  of  Cuba,  with  whom  the  United  States  are  and 
were  at  that  date  at  peace." 

The  learned  District  Judge  held  that  this  was  insufficient 
under  section  5283,  because  it  was  not  alleged  ^'that  said 
vessel  had  been  fitted  out  with  intent  that  she  be  employed 
in  the  service  of  a  foreign  prince  or  state,  or  of  any  colony, 
district  or  people  recognized  as  such  by  the  political  power  of 
the  United  States." 

In  Wihorg  v.  United  States,  163  U.  S.  632,  which  was  an 
indictment  under  section  5286,  we  referred  to  the  eleven  sec- 
tions from  5281  to  5291,  inclusive,  which  constitute  Title  LXVII 
of  the  Revised  Statutes,  and  said :  "  The  statute  was  undoubt- 
edly designed  in  general  to  secure  neutrality  in  wars  between 
two  other  nations,  or  between  contending  parties  recognized  as 
belligerents,  but  its  operation  is  not  necessarily  dependent  on 
the  existence  of  such  state  of  belligerency,"  and  the  considera- 
tion of  the  present  case  arising  under  section  5283  confirms  us 
in  the  view  thus  expressed. 

It  is  true  that  in  giving  a  resume  of  the  sections,  we  referred 
to  section  5283  as  dealing  ^^  with  fitting  out  and  arming  vessels 
in  this  country  in  favor  of  one  foreign  power  as  against 
another  foreign  power  with  which  we  are  at  peace,"  but  that 
was  matter  of  general  description,  and  the  entire  scope  of 
the  section  was  not  required  to  be  indicated. 

The  title  is  headed  "  Neutrality,"  and  usually  called  by  way 
of  convenience  the  "  Neutrality  Act,"  as  the  term  "  Foreign 
Enlistment  Act"  is  applied  to  the  analogous  British  statute, 
but  this  does  not  operate  as  a  restriction. 
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Neutrality,  strictly  speaking,  consists  in  abstinence  from 
any  participation  in  a  public,  private  or  civil  war,  and  in 
impartiality  of  conduct  toward  both  parties,  but  the  mainte- 
nance unbroken  of  peaceful  relations  between  two  powers 
when  the  domestic  peace  of  one  of  them  is  disturbed  is  not 
neutrality  in  the  sense  in  which  the  word  is  used  when  the 
disturbance  has  acquired  such  head  as  to  have  demanded  the 
recognition  of  belligerency.  And,  as  mere  matter  of  munici- 
pal administration,  no  nation  can  permit  unauthorized  acts  of 
war  within  its  territory  in  infraction  of  its  sovereignty,  while 
good  faith  towards  friendly  nations  requires  their  prevention. 

Hence,  as  Mr.  Attorney  General  Hoar  pointed  out,  13 
Opinions,  177,  178,  though  the  principal  object  of  the  act  was 
"  to  secure  the  performance  of  the  duty  of  the  United  States, 
under  the  law  of  nations,  as  a  neutral  nation  in  respect  of 
foreign  powers,"  the  act  is  nevertheless  an  act  ''to  punish 
certain  offences  against  the  United  States  by  fines,  imprison- 
ment and  forfeitures,  and  the  act  itself  defines  the  precise 
nature  .of  those  offences." 

These  sections  were  brought  forward  from  the  act  of 
April  20,  1818,  3  Stat.  447,  c.  88,  entitled  "An  act  in  addi- 
tion  to  the  'Act  for  the  punishment  of  certain  crimes  against 
the  United  States,'  and  to  repeal  the  acts  therein  mentioned," 
which  was  derived  from  the  act  of  June  5,  1794,  1  Stat.  381, 
c.  50,  entitled  "  An  act  in  addition  to  the  '  Act  for  the  punish- 
ment of  certain  crimes  against  the  United  States,' "  and  the 
act  of  March  3,  1817,  3  Stat.  370,  c.  58,  entitled  "An  act 
more  effectually  to  preserve  the  neutral  relations  of  the 
United  States." 

The  piracy  act  of  March  3,  1819,  3  Stat.  510,  c.  77,  Eev. 
Stat.  §§  4293,  4294,  4295,  4296,  5368,  supplemented  the  acts  of 
1817  and  1818. 

The  act  of  1794,  which  has  been  generally  recognized  as  the 
first  instance  of  municipal  legislation  in  support  of  the  obliga- 
tions of  neutrality,  and  a  remarkable  advance  in  the  develop- 
ment of  International  Law,  was  recommended  to  Congress  by 
President  Washington  in  his  annual  address  on  December  3, 
1793 ;  was  drawn  by  Hamilton ;  and  passed  the  Senate  by  the 
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casting  vote  of  Vice  President  Adams.  Ann.  3d  Cong.  11,  67. 
Its  enactment  grew  out  of  the  proceedings  of  the  then  French 
minister,  which  called  forth  President  Washington's  proclama- 
tion of  neutrality  in  the  spring  of  1793.  And  though  the 
law  of  nations  had  been  declared  by  Chief  Justice  Jay,  in  his 
charge  to  the  grand  jury  at  Richmond,  May  22,  1793  (Whar- 
ton's State  Trials,  49,  66),  and  by  Mr.  Justice  Wilson,  Mr.  Jus- 
tice Iredell  and  Judge  Peters,  on  the  trial  of  Henfield  in  July 
of  that  year  (Id.  66,  84),  to  be  capable  of  being  enforced  in 
the  courts  of  the  United  States  criminally,  as  well  as  civilly, 
without  further  legislation,  yet  it  was  deemed  advisable  to 
pass  the  act  in  view  of  controversy  over  that  position,  and, 
moreover,  in  order  to  provide  a  comprehensive  code  in  pre- 
vention of  acts  by  individuals  within  our  jurisdiction  incon- 
sistent with  our  own  authority,  as  well  as  hostile  to  friendly 
powers. 
Section  5283  of  the  Revised  Statutes  is  as  follows : 
"  Every  person  who,  within  the  limits  of  the  United  States, 
fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  procures 
to  be  fitted  out  and  armed,  or  knowingly  is  concerned  in  th^ 
furnishing,  fitting  out  or  arming,  of  any  vessel  with  intent 
that  such  vessel  shall  be  employed  in  the  service  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district  or  people,  to 
cruise  or  commit  hostilities  against  the  subjects,  citizens  or 
property  of  any  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict or  people,  with  whom  the  United  States  are  at  peace,  or 
who  issues  or  delivers  a  commission  within  the  territory  or 
jurisdiction  of  the  United  States,  for  any  vessel,  to  the  intent 
that  she  may  be  so  employed,  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  not  more  than  ten  thousand 
dollars,  and  imprisoned  not  more  than  three  years.  And  every 
such  vessel,  her  tackle,  apparel  and  furniture,  together  with 
all  materials,  arms,  ammunition  and  stores,  which  may  have 
been  procured  for  the  building  and  equipment  thereof,  shall 
be  forfeited;  one  half  to  the  use  of  the  informer,  and  the 
other  half  to  the  use  of  the  United  States." 

By  referring  to  section  three  of  the  act  of  June  5,  1794, 
section  one  of  the  act  of  1817,  and  section  three  of  the  act  of 
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1818,  which  are  given  in  the  margin/  it  will  be  seen  that  the 
words  "or  of  any  colony,  district  or  people"  were  inserted 
in  the  original  law  by  the  act  of  1817,  carried  forward  by  the 
act  of  1818,  and  so  into  section  5283. 

The  immediate  occasion  of  the  passage  of  the  act  of  March 
3,  1817,  appears  to  have  been  a  commnnication,  under  date  of 
December  20, 1816,  from  the  Portuguese  minister  to  Mr.  Mon- 
roe, then  Secretary  of  State,  informing  him  of  the  fitting  out 
of  privateers  at  Baltimore  to  act  against  Portugal,  in  case  it 
should  turn  out  that  that  Government  was  at  war  with  the 
"  self-styled  Government  of  Buenos  Ayres,"  and  soliciting  "  the 
proposition  to  Congress  of  such  provisions  of  law  as  will  pre- 
vent such  attempts  for  the  future."  On  December  26, 1816, 
President  Madison  sent  a  special  message  to  Congress,  in 
which  he  referred  to  the  inefficacy  of  existing  laws  "  to  pre- 

^  Act  of  Jane  5, 1794 :  *'  Sec.  3.  That  if  any  person  shall  within  any  of 
the  ports,  harbors,  bays,  rivers  or  other  waters  of  the  United  States,  fit  out 
and  arm  or  attempt  to  fit  out  and  arm  or  procure  to  l>e  fitted  out  and  armed, 
or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out  or  arming 
of  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  sliall  be  employed 
in  the  service  of  any  foreign  prince  or  state  to  cruise  or  commit  hostilities 
upon  the  subjects,  citizens  or  property  of  another  foreign  prince  or  state 
with  whom  the  United  States  are  at  peace,  or  shall  issue  or  deliver  a  com- 
mission within  the  territory  or  jurisdiction  of  the  United  States  for  any  ship 
or  vessel  to  the  intent  that  she  may  be  employed  as  aforesaid,  every  such 
person  so  offending  shall  upon  conviction  be  adjudged  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  and  imprisoned  at  the  discretion  of  the  court 
in  which  the  conviction  shall  be  had,  so  as  the  fine  to  be  imposed  shall  in  no 
case  be  more  than  five  thousand  dollars  and  the  term  of  Imprisonment  shall 
not  exceed  three  years,  and  every  such  ship  or  vessel  with  her  tackle,  ap- 
parel and  furniture  together  with  all  materials,  arms,  ammunition  and  stores 
which  may  have  been  procured  for  the  building  and  equipment  thereof  shall 
be  forfeited,  one  half  to  the  use  of  any  person  who  shall  give  information 
of  the  offence,  and  the  other  half  to  the  use  of  the  United  States." 

Act  of  March  3,  1817,  c.  58,  3  Stat.  370 :  *'  That  if  any  person  shaU,  within 
the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out  and 
arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly  be  concerned 
In  the  furnishing,  fitting  out  or  arming,  of  any  such  ship  or  vessel,  with  in- 
tent that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
prince  or  state,  or  of  any  colony,  district  or  people  to  cruise  or  commit 
hostilities,  or  to  aid  or  cooperate  in  any  warlike  measure  whatever, 
against  the  subjects,  citizens  or  property,  of  any  prince  or  state,  or  of 
any  colony,  district  or  people  with  whom  the  United  States  are  at  peace, 
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Tent  violations  of  the  obligations  of  the  United  States  as  a 
nation  at  peace  towards  belligerent  parties  and  other  unlawful 
acts  on  the  high  seas  by  armed  vessels  equipped  within  the 
waters  of  the  United  States,"  and,  '*  with  a  view  to  maintain 
more  effectually  the  respect  due  to  the  laws,  to  the  character, 
and  to  the  neutral  and  pacific  relations  of  the  United  States," 
recommended  further  legislative  provisions.  This  message 
was  transmitted  to  the  minister  December  27,  and  he  was 
promptly  officially  informed  of  the  passage  of  the  act  in  the 
succeeding  month  of  March.  Geneva  Arbitration^  Case  of  the 
United  States,  138.  In  Mr.  Dana's  elaborate  note  to  §  439 
of  his  edition  of  Wheaton,  it  is  said  that  the  words  ^^  colony, 
district  or  people"  were  inserted  on  the  suggestion  of  the 
Spanish  minister  that  the  South  American  provinces  in  revolt 
and  not  recognized  as  independent  might  not  be  included  in 

eyery  sach  person  so  offending  shall,  upon  conviction,  be  adjudged  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  and  imprisoned  at  the  discretion 
of  the  court  in  which  the  conviction  shall  be  had,  so  as  the  fine  to  be  im- 
posed shall  in  no  case  be  more  than  ten  thousand  dollars,  and  the  term  of 
Imprisonment  shall  not  exceed  ten  years;  and  every  such  ship  or  vessel, 
with  her  tackle,  apparel  and  furniture,  together  with  all  materials,  arms, 
ammanition  and  stores,  which  may  have  been  procured  for  the  building  and 
equipment  thereof,  shall  be  forfeited,  one  half  to  the  use  of  any  person 
who  shall  give  information,  and  the  other  half  to  the  use  of  the  United 
States.** 

Act  of  April  20,  1818,  3  Stat.  447 :  **  Sec.  3.  That  if  any  person  shall, 
within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out 
and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly  be  con- 
cerned in  the  furnishing,  fitting  out  or  arming,  of  any  ship  or  vessel  with 
Intent  that  such  ship  or  vessel  shall  be  employed  In  the  service  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district  or  people,  to  cruise  or  com- 
mit hostilities  against  the  subjects,  citizens  or  property  of  any  foreign 
prince  or  state,  or  of  any  colony,  district  or  people,  with  whom  the  United 
States  are  at  peace,  or  shall  Issue  or  deliver  a  commission  within  the  terri- 
tory or  jurisdiction  of  the  United  States,  for  any  ship  or  vessel,  to  the 
intent  that  she  may  be  employed  as  aforesaid,  every  person  so  offending 
shall  be  deemed  gnilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more 
than  ten  thousand  dollars,  and  imprisoned  not  more  than  three  years ;  and 
every  such  ship  or  vessel,  with  her  tackle,  apparel  and  furniture,  together 
with  all  materials,  arms,  ammunition  and  stores,  which  may  have  been 
procured  for  the  bnildin^  and  equipment  thereof,  shall  be  forfeited;  one 
half  to  the  use  of  the  informer,  and  the  other  half  to  the  use  of  the  United 
States." 
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the  word  '^  state/'  Under  the  circumstances  this  act  was 
entitled  as  '^  to  preserve  the  neutral  relations  of  the  United 
States,"  while  the  title  of  the  act  of  1794  described  it  as  "in 
addition"  to  the  Crimes  Act  of  April  30,  1790,  1  Stat.  112,  c. 
9,  and  the  act  of  1818  was  entitled  in  the  same  way.  But 
there  is  nothing  in  all  this  to  indicate  that  the  words  "  colony, 
district  or  people"  had  reference  solely  to  communities  whose 
belligerency  had  been  recognized,  and  the  history  of  the  times, 
an  interesting  review  of  which  has  been  furnished  us  by  the 
industry  of  counsel,  does  not  sustain  the  view  that  insurgent 
districts  or  bodies,  unrecognized  as  belligerents,  were  not  in- 
tended to  be  embraced.  On  the  contrary,  the  reasonable  con- 
clusion is  that  the  insertion  of  the  words  "district  or  people" 
should  be  attributed  to  the  intention  to  include  such  bodies, 
as  for  instance,  the  so-called  Oriental  Republic  of  Artigas, 
and  the  Governments  of  Potion  and  Christophe,  whose  atti- 
tude had  been  passed  on  bj'^  the  courts  of  New  York  more 
than  a  year  before  in  Gelston  v.  Hoyt,  13  Johns.  141,  661, 
which  was  then  pending  in  this  court  on  writ  of  error.  There 
was  no  reason  why  they  should  not  have  been  included,  and 
it  is  to  the  extended  enumeration  as  covering  revolutionary 
bodies  laying  claim  to  rights  of  sovereignty,  whether  recog- 
nized or  unrecognized,  that  Chief  Justice  Marshall  manifestly 
referred  in  saying,  in  The  Gran  Para,  7  Wheat.  471, 489,  that 
the  act  of  1817  "  adapts  the  previous  laws  to  the  actual  situa- 
tion of  the  world."  At  all  events.  Congress  imposed  no  limi- 
tation on  the  words  "  colony,  district  or  people,"  by  requiring 
political  recognition. 

Of  course  a  political  community  whose  independence  has 
been  recognized  is  a  "  state "  under  the  act ;  and,  if  a  body 
embarked  in  a  revolutionary  political  movement,  whose  inde- 
pendence has  not  been,  but  whose  belligerency  has  been,  recog- 
nized, is  also  embraced  by  that  term,  then  the  words  "  colony, 
district  or  people,"  instead  of  being  limited  to  a  political 
community  which  has  been  recognized  as  a  belligerent,  must 
necessarily  be  held  applicable  to  a  body  of  insurgents  associ- 
ated together  in  a  common  political  enterprise  and  carrying  on 
hostilities  against  the  parent  country,  in  the  effort  to  achieve 
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independence,  although  recognition  of  belligerency  has  not 
been  accorded. 

And  as  agreeably  to  the  principles  of  international  law^ 
and  the  reason  of  the  thing,  the  recognition  of  belligerency, 
while  not  conferring  all  the  rights  of  an  independent  state, 
concedes  to  the  Government  recognized  the  rights,  and  imposes 
upon  it  the  obligations,  of  an  independent  state  in  matters 
relating  to  the  war  being  waged,  no  adequate  ground  is  per-  / 
ceived  for  holding  that  acts  in  aid  of  such  a  Government  are  not  j 
in  aid  of  a  state  in  the  sense  of  the  statute. 

Contemporaneous  decisions  are  not  to  the  contrary,  though 
they  throw  no  special  light  upon  the  precise  question. 

OeUtan  v.  Hoyt^  3  Wheat.  246,  decided  at  February  term, 
1818  (and  below  January  and  February,  1816),  was  an  action 
of  trespass  against  the  collector  and  surveyor  of  the  port  of 
New  Fork  for  seizing  the  ship  American  Eagle,  her  tackle, 
apparel,  etc.  The  seizure  was  made  July  10,  1810,  by  order 
of  President  Madison  under  section  three  of  the  act  of  1794, 
corresponding  to  section  6283.  The  ship  was  intended  for  the 
service  of  Potion  against  Christophe,  who  had  divided  the 
island  of  Hayti  between  them  and  were  engaged  in  a  bloody 
contest,  but  whose  belligerency  had  not  been  recognized.  It 
was  held  that  the  service  of  "any  foreign  prince  or  state" 
imported  a  prince  or  state  which  had  been  recognized  by  the 
Government,  and  as  there  was  no  recognition  in  any  manner, 
the  question  whether  the  recognition  of  the  belligerency  of  a 
de  facto  sovereignty  would  bring  it  within  those  words,  did 
not  arise. 

The  case  of  The  EstreUa,  4  Wheat.  298,  involved  the  capture 
of  a  Venezuelan  privateer  on  April  24,  1817.  There  was  a 
recapture  by  an  American  vessel,  and  the  prize  thus  came 
before  the  court  at  New  Orleans  for  adjudication.  The 
privateer  was  found  to  have  a  regular  commission  from 
Bolivar,  issued  as  early  as  1816,  but  it  had  violated  section 
two  of  the  act  of  1794,  which  is  the  same  as  section  two  of 
the  act  of  1818,  omitting  the  words  "colony,  district  or 
people"  (and  is  now  section  5282  of  the  Revised  Statutes), 
by  enlisting  men  at  New  Orleans,  provided  Venezuela  was 
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a  state  within  the  meaning  of  that  act  The  decision  pro- 
ceeded on  the  ground  that  Yeneznela  was  to  be  so  regaixled 
on  the  theory  that  recognition  of  belligerency  made  the 
belligerent  to  that  intent  a  state. 

In  The  Nueva  Antia  and  Liebre^  6  Wheat.  193,  the  record 
of  a  prize  court  at  ^^  Galveztown,"  constituted  under  the  au- 
thority of  the  "  Mexican  Republic,"  was  offered  in  proof,  and 
this  court  refused  to  recognize  the  belligerent  right  claimed, 
because  our  Government  had  not  acknowledged  ^^  the  existence 
of  any  Mexican  Republic  or  state  at  war  with  Spain  ";  and 
in  The  Oran  Para,  7  Wheat.  471,  Chief  Justice  Marshall 
referred  to  Buenos  Ayres  as  a  state  within  the  meaning  of  the 
act  of  1794. 

Even  if  the  word  ^'  state  "  as  previously  employed  admitted 
of  a  less  liberal  signification,  why  should  the  meaning  of  the 
words  ''  colony,  district  or  people  "  be  confined  only  to  parties 
recognized  as  belligerent  ?  Neither  of  these  words  is  used  as 
equivalent  to  the  word  '^  state,"  for  they  were  added  to  en- 
large the  scope  of  a  statute  which  already  contained  that 
word.  The  statute  does  not  ^idiy  foreign  colony,  district  or 
people,  nor  was  it  necessary,  for  the  reference  is  to  that  which 
is  part  of  the  dominion  of  a  foreign  prince  or  state,  though 
acting  in  hostility  to  such  prince  or  state.  Nor  are  the  words 
apt  if  confined  to  a  belligerent.  As  argued  by  counsel  for 
the  Government,  an  insurgent  colony  under  the  act  is  the 
same  before  as  after  the  recognition  of  belligerency,  as  shown 
by  the  instance  of  tlie  colonies  of  Buenos  Ayres  and  Paraguay, 
the  belligerency  of  one  having  been  recognized  but  not  of  the 
other,  while  the  statute  was  plainly  applicable  to  both.  Nor 
is  district  an  appropriate  designation  of  a  recognized  power  de 
fa^tOy  since  such  a  power  would  represent  not  the  territory 
actually  held  but  the  territory  covered  by  the  claim  of  sover- 
eignty. And  the  word  "  people,"  when  not  used  as  the  equiva- 
lent of  state  or  nation,  must  apply  to  a  body  of  persons  less 
than  a  state  or  nation,  and  this  meaning  would  be  satisfied  by 
considering  it  as  applicable  to  any  consolidated  political  body. 

In  United  States  v.  Qulncy,  6  Pet.  445,  467,  an  indictment 
under  the  third  section  of  the  act  of  1818,  the  court  disposed 
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of  the  following,  among  other  points,  thos :  ^'  The  last  instruc- 
tion or  opinion  asked  on  the  part  of  the  defendant  was :  That 
according  to  the  evidence  in  the  caase,  the  United  Provinces 
of  Kio  de  la  Plata  is,  and  was  at  the  time  of  the  offence 
alleged  in  the  indictment,  a  government  acknowledged  by  the 
United  States,  and  thus  was  a '  state '  and  not  a  'people'  within 
the  meaning  of  the  act  of  Congress  under  which  the  defend- 
ant is  indicted  ;  the  word  '  people'  in  that  act  being  intended 
to  describe  communities  under  an  existing  government  not 
recognized  by  the  United  States;  and  that  the  indictment 
therefore  cannot  be  supported  on  this  evidence. 

^  The  indictment  charges  that  the  defendant  was  concerned 
in  fitting  out  the  Bolivar  with  intent  that  she  should  be 
employed  in  the  service  of  a  foreign  '  people ; '  that  is  to  say,  in 
the  service  of  the  United  Provinces  of  Rio  de  la  Plata.  It 
was  in  evidence,  that  the  United  Provinces  of  Kio  de  la  Plata 
had  been  regularly  acknowledged  as  an  independent  nation  by 
the  Executive  Department  of  the  Qovemment  of  the  United 
States,  before  the  year  1827.  And  therefore  it  is  argued  that 
the  word  '  people '  is  not  properly  applicable  to  that  nation  or 
power. 

''The  objection  is  one  purely  technical,  and  we  think  not 
well  founded.  The  word  '  people,'  as  here  used,  is  merely  de- 
scriptive of  the  power  in  whose  service  the  vessel  was  intended 
to  be  employed ;  and  it  is  one  of  the  denominations  applied 
by  the  act  of  Congress  to  a  foreign  power.  The  words  are, 
*  in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony, 
district  or  people.'  The  application  of  the  word  '  people '  is 
rendered  sufficiently  certain  by  what  follows  under  the  vide- 
licet, '  that  is  to  say,  the  United  Provinces  of  Rio  de  la  Plata.' 
This  particularizes  that  which  by  the  word  '  people '  is  left  too 
general.  The  descriptions  are  no  way  repugnant  or  incon- 
sistent with  each  other,  and  may  well  stand  together.  That 
which  comes  under  the  videlicet,  only  serves  to  explain  what 
IS  doubtful  and  obscure  in  the  word  '  people.' " 

All  that  was  decided  was  that  any  obscurity  in  the  word 
'^ people"  as  applied  to  a  recognized  government  was  cured 
by  the  videlicet. 
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Nesbitt  V.  LushingUm^  4  T.  R-  783,  was  an  action  on  a  policy 
of  insurance  in  the  usual  form,  and  among  the  perils  insured 
against  were  "pirates,  rovers,  thieves,"  and  "arrests,  re- 
straints and  detainments  of  all  kings,  princes  and  people,  of 
what  nation,  condition  or  quality  soever."  The  vessel  with 
a  cargo  of  corn  was  driven  into  a  port  and  was  seized  by  a 
mob  who  assumed  the  government  of  her  and  forced  the  cap- 
tain to  sell  the  corn  at  a  low  price.  It  was  ruled  that  this 
was  a  loss  by  pirates,  and  the  maxim  noscitur  a  sociis  was 
applied  by  Lord  Eenyon  and  Mr.  Justice  BuUer.  Mr.  Justice 
Buller  said:  "* People'  means  'the  supreme  power';  Hhe 
power  of  the  country,'  whatever  it  may  be.  This  appears 
clear  from  another  part  of  the  policy ;  for  where  the  under- 
writers insure  against  the  wrongful  acts  of  individuals,  they 
describe  them  by  the  names  of  ^pirates,  rogues,  thieves' ;  then 
having  stated  all  the  individual  persons,  against  whose  acts 
they  engage,  they  mention  other  risks,  those  occasioned  by 
the  acts  of  ^  kings,  princes  and  people  of  what  nation,  condi- 
tion or  quality  soever.'  Those  words  therefore  must  apply 
to  '  nations '  in  their  collective  capacity." 

As  remarked  in  the  brief  of  Messrs.  Richard  H.  Dana,  Jr.j 
and  Horace  Gray,  Jr.,  filed  by  Mr.  Gushing  in  Maurom  v. 
Insurance  Co.^  6  Wall.  1,  the  words  were  "  doubtless  originally 
inserted  with  the  view  of  enumerating  all  possible  forms  of 
government,  monarchical,  aristocratical,  and  democratic." 

The  British  Foreign  Enlistment  Act,  59  Geo.  Ill,  c.  69,  was 
bottomed  on  the  act  of  1818,  and  the  seventh  section,  the 
opening  portion  of  which  is  given  below,^  corresponded  to  the 

^  **  That  if  any  person,  within  any  part  of  the  United  Kingdom,  or  in  any 
part  of  His  Majesty's  dominions  beyond  the  seas,  shall,  without  the  leave 
and  license  of  His  Majesty  for  that  purpose  first  had  and  obtained  as 
aforesaid,  equip,  furnish,  fit  out  or  arm,  or  attempt  or  endeavor  to  equip, 
furnish,  fit  out  or  arm,  or  procure  to  be  equipped,  furnished,  fitted  out  or 
armed,  or  shall  knowingly  aid,  assist  or  be  concerned  in  the  equipping,  fur- 
nishing, fitting  out  or  arming  of  any  Ship  or  Vessel  with  intent  or  in  order 
that  such  Ship  or  Vessel  shall  be  employed  in  the  service  of  any  Foreign 
Prince,  State  or  Potentate,  or  of  any  Foreign  Colony,  Province  or  part  of 
any  Province  or  People,  or  of  any  Person  or  Persons  exercising  or  assuming 
to  exercise  any  powers  of  Government  in  or  over  any  Foreign  State,  Colony, 
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third  section  of  that  act.  Its  terms  were,  however,  consider- 
ably broader  and  left  less  to  construction.  But  we  think  the 
words  "  colony,  district  or  people  "  must  be  treated  as  equally 
comprehensive  in  their  bearing  here. 

In  the  case  of  The  Salvador,  L.  K.  3  P.  C.  218,  the  Salvador 
bad  been  seized  under  warrant  of  the  governor  of  the  Bahama 
Islands  and  proceeded  against  in  the  Vice  Admiralty  Court 
there  for  breach  of  that  section,  and  was,  upon  the  hearing 
of  the  cause,  ordered  to  be  restored,  the  court  not  being  satis- 
fied that  the  vessel  was  engaged,  within  the  meaning  of  the 
section,  in  aiding  parties  in  insurrection  against  a  foreign 
government,  as  such  parties  did  not  assume  to  exercise  the 
powers  of  government  over  any  portion  of  the  territory  of 
such  government.  This  decision  was  overruled  on  appeal  by 
the  Judicial  Committee  of  the  Privy  Council,  and  Lord  Cairns, 
delivering  the  opinion,  said :  *^  It  is  to  be  observed  that  this 
part  of  the  section  is  in  the  alternative.  The  ship  may  be 
employed  in  the  service  of  a  Foreign  Prince,  State,  or  Po- 
tentate, or  Foreign  State,  Colony,  Province  or  part  of  any 
Province  or  People ;  that  is  to  say,  if  you  find  any  consoli- 
dated body  in  the  Foreign  State,  whether  it  be  the  Potentate, 
who  has  the  absolute  dominion,  or  the  Government,  or  a  part 
of  the  Province  or  of  the  People,  or  the  whole  of  the  Province 
or  the  People  acting  for  themselves,  that  is  suificient.  But 
by  way  of  alternative  it  is  suggested  that  there  may  be  a  case 
where,  although  you  cannot  say  that  the  Province,  or  the 
People,  or  a  part  of  the  Province  or  People  are  employing 
the  ship,  there  yet  may  be  some  person  or  persons  who  may 

Province  or  part  of  any  Province  or  People,  as  a  transport  or  store  ship,  or 
with  intent  to  cmise  or  commit  hostilities  against  any  Prince,  State  or  Po- 
tentate, or  against  the  subjects  or  citizens  of  any  Prince,  State  or  Potentate, 
or  against  the  persons  exercising  or  assuming  to  exercise  the  powers  of 
Government  in  any  Colony,  Province  or  part  of  any  Province  or  Country, 
or  against  the  inhabitants  of  any  Foreign  Colony,  Province  or  part  of  any 
Province  or  Country,  with  whom  His  Majesty  shall  not  then  be  at  war;  or 
shall,  within  the  United  Kingdom,  or  any  of  His  Majesty's  dominions,  or  in 
any  Settlement,  Colony,  Territory,  Island  or  place  belonging  or  subject  to 
His  Majesty,  issue  or  deliver  any  Commission  for  any  Ship  or  Vessel,  to  the 
intent  that  such  Ship  or  Vessel  shall  be  employed  as  aforesaid,"  etc 
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be  exercising,  or  assuming  to  exercise,  powers  of  Government 
in  the  Foreign  Colony  or  State,  drawing  the  whole  of  the 
material  aid  for  the  hostile  proceedings  from  abroad;  and, 
therefore,  by  way  of  alternative,  it  is  stated  to  be  sufficient, 
if  you  find  the  ship  prepared  or  acting  in  the  service  of  '  any 
person  or  persons  exercising,  or  assuming  to  exercise,  any 
powers  of  Government  in  or  over  any  Foreign  State,  Colony, 
Province  or  part  of  any  Province  or  people ' ;  but  that  alter- 
native need  not  be  resorted  to,  if  you  find  the  ship  is  fitted 
out  and  armed  for  the  purpose  of  being  '  employed  in  the  ser- 
vice of  any  Foreign  State  or  People,  or  part  of  any  Province 
or  People.'     .    .    . 

^'  It  may  be  (it  is  not  necessary  to  decide  whether  it  is  or 
not)  that  you  could  not  state  who  were  the  person  or  persons, 
or  that  there  were  any  person  or  persons  exercising,  or  assum- 
ing to  exercise,  powers  of  Government  in  Cuba,  in  opposition  to 
the  Spanish  authorities.  That  may  be  so  :  their  Lordships 
express  no  opinion  upon  that  subject,  but  they  will  assume 
that  there  might  be  a  difficulty  in  bringing  the  case  within 
that  second  alternative  of  the  section ;  but  their  Lordships  are 
clearly  of  opinion,  that  there  is  no  difficulty  in  bringing  the 
case  under  the  first  alternative  of  the  section,  because  their 
Lordships  find  these  propositions  established  beyond  all  doubt, 
— there  was  an  insurrection  in  the  island  of  Cuba;  there  were 
insurgents  who  had  formed  themselves  into  a  body  of  people 
acting  together,  undertaking  and  conducting  hostilities ;  these 
insurgents,  beyond  all  doubt,  formed  part  of  the  Province  or 
People  of  Cuba ;  and  beyond  all  doubt  the  ship  in  question 
was  to  be  employed,  and  was  employed,  in  connection  with 
and  in  the  service  of  this  body  of  insurgents." 

We  regard  these  observations  as  entirely  apposite,  and 
while  the  word  "people"  may  mean  the  entire  body  of  the 
inhabitants  of  a  state;  or  the  state  or  nation  collectively  in 
its  political  capacity;  or  the  ruling  power  of  the  country; 
its  meaning  in  this  branch  of  the  section,  taken  in  connection 
with  the  words  "  colony  "  and  "  district,"  covers  in  our  judg- 
ment any  insurgent  or  insurrectionary  "  body  of  people  acting 
together,  undertaking  and  conducting  hostilities,"  although 
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its  belligerency  has  not  been  recognized.  Nor  is  this  view 
otherwise  than  confirmed  by  the  use  made  of  the  same  words 
in  the  sacceeding  part  of  the  sentence,  for  they  are  there 
employed  in  another  connection,  that  is,  in  relation  to  the 
cruising,  or  the  commission  of  hostilities,  '^  against  the  sub- 
jects, citizens  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district  or  people,  with  whom  the  United  States 
are  at  peace";  and,  as  thus  used,  are  affected  by  obviously 
different  considerations.  If  the  necessity  of  recognition  in 
respect  of  the  objects  of  hostilities,  by  sea  or  land,  were  con- 
ceded, that  would  not  involve  the  concession  of  such  necessity 
in  respect  of  those  for  whose  service  the  vessel  is  fitted  out. 

Any  other  conclusion  rests  on  the  unreasonable  assumption 
that  the  act  is  to  remain  ineffectual  unless  the  Government 
incurs  the  restraints  and  liabilities  incident  to  an  acknowledg- 
ment of  belligerency.  On  the  one  hand,  pecuniary  demands, 
reprisal*  or  even  war,  may  be  the  consequence  of  failure  in 
the  performance  of  obligations  towards  a  friendly  power, 
while  on  the  other,  the  recognition  of  belligerency  involves 
the  rights  of  blockade,  visitation,  search  and  seizure  of  contra- 
band articles  on  the  high  seas  and  abandonment  of  claims  for 
reparation  on  account  of  damages  suffered  by  our  citizens  from 
the  prevalence  of  warfare. 

No  intention  to  circumscribe  the  means  of  avoiding  the  one 
by  imposing  as  a  condition  the  acceptance  of  the  contingencies 
of  the  other  can  be  imputed. 

Belligerency  is  recognized  when  a  political  struggle  has 
attained  a  certain  magnitude  and  affects  the  interests  of  the 
recognizing  power ;  and  in  the  instance  of  maritime  operations, 
recognition  may  be  compelled,  or  the  vessels  of  the  insurgents, 
if  molesting  third  parties,  may  be  pursued  as  pirates.  The 
Amh^ose  Lights  25  Fed.  Rep.  408 ;  3  Whart.  Dig.  Int.  Law, 
§  381 ;  and  authorities  cited. 

But  it  belongs  to  the  political  department  to  determine 
when  belligerency  shall  be  recognized,  and  its  action  must  be 
accepted  according  to  the  terms  and  intention  expressed. 

The  distinction  between  recognition  of  belligerency  and 
recognition  of  a  condition  of  political  revolt,  between  recog- 
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nition  of  the  existence  of  war  in  a  material  sense  and  of  war 
in  a  legal  sense,  is  sharply  illustrated  by  the  case  before  us. 
For  here  the  political  department  has  not  recognized  the  ex- 
istence of  a  de  facto  belligerent  power  engaged  in  hostility 
with  Spain,  but  has  recognized  the  existence  of  insurrectionary 
warfare  prevailing  before,  at  the  time  and  since  this  forfeiture 
is  alleged  to  have  been  incurred. 

On  June  12,  1895,  a  formal  proclamation  was  issued  by  the 
President  and  countersigned  by  the  Secretary  of  State,  in- 
forming the  people  of  the  United  States  that  the  island  of 
Cuba  was  '^  the  seat  of  serious  civil  disturbances  accompanied 
by  armed  resistance  to  the  authority  of  the  established  govern- 
ment of  Spain,  a  power  with  which  the  United  States  are  and 
desire  to  remain  on  terms  of  peace  and  amity  " ;  declaring  that 
"  the  laws  of  the  United  States  prohibit  their  citizens,  as  well 
as  all  others  being  within  and  subject  to  their  jurisdiction, 
from  taking  part  in  such  disturbances  adversely  to  sutth  estab- 
lished government,  by  accepting  or  exercising  commissions  for 
warlike  service  against  it,  by  enlistment  or  procuring  others  to 
enlist  for  such  service,  by  fitting  out  or  arming  or  procuring  to 
be  fitted  out  and  armed  ships  of  war  for  such  service,  by  aug- 
menting the  force  of  any  ship  of  war  engaged  in  such  service 
and  arriving  in  a  port  of  the  United  States,  and  by  setting  on 
foot  or  providing  or  preparing  the  means  for  military  enter- 
prises to  be  carried  on  from  the  United  States  against  the 
territory  of  such  government" ;  and  admonishing  all  such 
citizens  and  other  persons  to  abstain  from  any  violation  of 
these  laws. 

In  his  annual  message  of  December  2,  1895,  the  President 
said :  "  Cuba  is  again  gravely  disturbed.  An  insurrection,  in 
some  respects  more  active  than  the  last  preceding  revolt,  which 
continued  from  1868  to  1878,  now  exists  in  a  large  part  of  the 
eastern  interior  of  the  island,  menacing  even  some  populations 
on  the  coast.  Besides  deranging  the  commercial  exchanges 
of  the  island,  of  which  our  country  takes  the  predominant 
share,  this  flagrant  condition  of  hostilities,  by  arousing  sen- 
timental sympathy  and  inciting  adventurous  support  among 
our  people,  has  entailed   earnest  effort  on   the  part  of  this 
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Government  to  enforce  obedience  to  our  neutrality  laws  and 
to  prevent  the  territory  of  the  United  States  from  being 
abused  as  a  vantage  ground  from  which  to  aid  those  in  arms 
against  Spanish  sovereignty. 

"Whatever  may  be  the  traditional  sympathy  of  our  coun- 
trymen as  individuals  with  a  people  who  seem  to  be  strug- 
gling for  larger  autonomy  and  greater  freedom,  deepened  as 
such  sympathy  naturally  njust  be  in  behalf  of  our  neighbors, 
yet  the  plain  duty  of  their  Government  is  to  observe  in  good 
faith  the  recognized  obligations  of  international  relationship. 
The  performance  of  this  duty  should  not  be  made  more  diffi- 
cult by  a  disregard  on  the  part  of  our  citizens  of  the  obliga- 
tions growing  out  of  their  allegiance  to  their  country,  which 
should  restrain  them  from  violating  as  individuals  the  neu- 
trality which  the  nation  of  which  they  are  members  is  bound 
to  observe  in  its  relations  to  friendly  sovereign  states. 
Though  neither  the  warmth  of  our  people's  sympathy  with 
the  Cuban  insurgents,  nor  our  loss  and  material  damage  con- 
sequent upon  the  futile  endeavors  thus  far  made  to  restore 
peace  and  order,  nor  any  shock  our  humane  sensibilities  may 
have  received  from  the  cruelties  which  appear  to  especially 
characterize  this  sanguinary  and  fiercely  conducted  war,  have 
in  the  least  shaken  the  determination  of  the  Government  to 
honestly  fulfil  every  international  obligation,  yet  it  is  to  be 
earnestly  hoped,  on  every  ground,  that  the  devastation  of 
armed  conflict  may  speedily  be  stayed  and  order  and  quiet 
restored  to  the  distracted  island,  bringing  in  their  tmin  the 
activity  and  thrift  of  peaceful  pursuits." 

July  27, 1896,  a  further  proclamation  was  promulgated,  and 
in  the  annual  message  of  December  7,  1896,  the  President 
called  attention  to  the  fact  that  "the  insurrection  in  Cuba 
still  continues  with  all  its  perplexities,"  and  gave  an  extended 
review  of  the  situation. 

"We  are  thus  judicially  informed  of  the  existence  of  an 
actual  conflict  of  arms  in  resistance  of  the  authority  of  a 
government  with  which  the  United  States  are  on  terms  of 
peace  and  amity,  although  acknowledgment  of  the  insurgents 
as  belligerents  by  the  political   department  has  not  taken 

VOL.  CLXVI— 5 


Digiti 


zed  by  Google 


66  OCTOBER  TERM,  1896. 

Opinion  of  the  Court 

place ;  and  it  cannot  be  doubted  that,  this  being  so,  the  act 
in  question  is  applicable. 

We  see  no  jastification  for  importing  into  section  5283 
words  which  it  does  not  contain  and  which  would  make  its  op- 
eration depend  upon  the  recognition  of  belligerency ;  and  while 
the  libel  might  have  been  drawn  with  somewhat  greater  preci- 
sion, we  are  of  opinion  that  it  should  not  have  been  dismissed. 

This  conclusion  brings  us  to  consider  whether  the  vessel 
ought  to  have  been  released  on  bond  and  stipulation. 

It  is  provided  by  section  938  of  the  Revised  Statutes  that  — 

"  Upon  the  prayer  of  any  claimant  to  the  court,  that  any 
vessel,  goods,  wares  or  merchandise,  seized  and  prosecuted 
under  any  law  respecting  the  revenue  from  imports  or  ton- 
nage, or  the  registering  and  recording,  or  the  enrolling  and 
licensing,  of  vessels,  or  any  part  thereof,  should  be  delivered 
to  him,  the  court  shall  appoint  three  proper  persons  to  ap- 
praise such  property,  who  shall  be  sworn  in  open  court,  or 
before  a  commissioner  appointed,  etc.  ...  If,  on  the 
return  of  the  appraisement,  the  claimant,  with  one  or  more 
sureties,  to  be  approved  by  the  court,  shall  execute  a  bond  to 
the  United  States,  etc.,  .  .  .  the  court  shall,  by  rule, 
order  such  vessel,  goods,  wares  or  merchandise  to  be  de- 
livered to  such  claimant.     .     .     ." 

Section  939  provides  for  the  sale  of  vessels  "  condemned  by 
virtue  of  any  law  respecting  the  revenue  from  imports  or 
tonnage,  or  the  registering  and  recording,  or  the  enrolling 
and  licensing  of  vessels,  and  for  which  bond  shall  not  have 
been  given  by  the  claimant.     .     .     ." 

Section  940  authorizes  the  judges  to  do  in  vacation  every- 
thing that  they  could  do  in  term  time  in  regard  to  bonding  and 
sales,  and  to  "  exercise  every  other  incidental  power  necessary 
to  the  complete  execution  of  the  authority  herein  granted." 

Section  941  provides : 

"  When  a  warrant  of  arrest  or  other  process  in  rem  is  issued 
in  any  cause  of  admiralty  jurisdiction,  except  the  cases  of 
seizure  for  forfeiture  under  any  law  of  the  United  States,  the 
marshal  shall  stay  the  execution  of  such  process,  or  discharge 
the  property  arrested  if  the  process  has  been  levied,  on  re- 
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ceiving  from  the  claimant  of  the  property  a  bond  or  stipu- 
lation in  double  the  amount  claimed  by  the  libellant,  with 
sufficient  surety,  to  be  approved  by  the  judge,  etc.     .     .     ." 

By  section  &17  this  court  may  prescribe  rules  of  practice  in 
admiralty  "  in  any  manner  not  inconsistent  with  any  law  of 
the  United  States." 

Rule  10,  as  thus  prescribed,  provides  for  the  sale  of  perish- 
able articles  or  their  delivery  upon  security  to  "  abide  by  and 
pay  the  money  awarded  by  the  final  decree." 

Rule'  11  is  as  follows : 

^'  In  like  manner,  where  any  ship  shall  be  arrested,  the  same 
may,  upon  the  application  of  the  claimant,  be  delivered  to  him 
upon  a  due  appraisement,  to  be  had  under  the  direction  of  the 
court,  upon  the  claimant's  depositing  in  court  so  much  money 
as  the  court  shall  order,  or  upon  his  giving  a  stipulation,  with 
sureties,  as  aforesaid;  and  if  the  claimant  shall  decline  any 
such  application,  then  the  court  may,  in  its  discretion,  upon 
the  application  of  either  party,  upon  due  cause  shown,  order  a 
sale  of  such  ship,  and  the  proceeds  thereof  to  be  brought  into 
court  or  otherwise  disposed  of,  as  it  may  deem  most  for  the 
benefit  of  all  concerned." 

In  The  Mary  N.  Hogan^  17  Fed.  Rep.  813,  Judge  BrowUj 
of  the  Southern  District  of  New  York,  refused  to  deliver  the 
vessel  on  stipulation,  and  referring  to  Rule  11,  said  that  it 
was  not  in  form  imperative  in  all  cases,  but  left  to  the  court 
a  discretion  which  might  be  rightly  exercised  under  peculiar 
circumstances;  and  that  the  rule  clearly  should  not  be  ap- 
plied where  the  object  of  the  suit  was  "  not  the  enforcement 
of  any  money  demand,  nor  to  secure  any  payment  of  damages, 
but  to  take  possession  of  and  forfeit  the  vessel  herself  in  order 
to  prevent  her  departure  upon  an  unlawful  expedition  in  vio- 
lation of  the  neutrality  laws  of  the  United  States."  And  he 
added:  ^^It  is  clearly  not  the  intention  of  section  5283,  in 
imposing  a  forfeiture,  to  accept  the  value  of  the  vessel  as  the 
price  of  a  hostile  expedition  against  a  friendly  power,  which 
might  entail  a  hundredfold  greater  liabilities  on  the  part  of 
the  Government.  No  unnecessary  interpretation  of  the  rules 
should  be  adopted  which  would  permit  that  result ;  and  yet 
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such  might  be  the  resalt,  and  even  the  expected  result,  of  a 
release  of  the  vessel  on  bond.  The  plain  intent  of  section 
5283  is  effectually  to  prevent  any  such  expedition  altogether, 
through  the  seizure  and  forfeiture  of  the  vessel  herself.  The 
Government  is,  therefore,  entitled  to  retain  her  in  custody, 
and  Rule  11  cannot  be  properly  applied  to  such  a  case." 

In  The  AUigatar,  1  Gdl.  145  (decided  in  1812),  Mr.  Justice 
Story  referred  to  an  invariable  practice  in  all  proper  cases  of 
seizure,  to  take  bonds  for  the  property  whenever  application 
was  made  by  the  claimant  for  the  purpose,  but  that  was  a 
case  where  the  claimant  had  been  allowed  to  give  bond  with- 
out objection  and  was  attempting  to  avoid  payment  by  alleg- 
ing its  irregularity  ;  and  in  The  Struggle^  1  Gall.  476  (1813),  the 
same  eminent  judge,  in  making  a  similar  ruling,  said :  '^  That 
where  the  claimant  voluntarily  accepts  a  delivery  on  bail,  it  is 
an  estoppel  of  his  right  to  contest  the  validity  of  the  security." 

But  in  section  941  of  the  Bevised  Statutes  the  exception 
was  introduced  of  "  cases  of  seizure  for  forfeiture  under  any  law 
of  the  United  States."  And  it  seems  obvious  that  the  release 
on  bond  of  a  vessel  charged  with  liability  to  forfeiture  under 
section  5283,  before  answer  or  hearing,  and  against  the  objec- 
tion of  the  United  States,  could  not  have  been  contemplated. 
However,  as  this  application  was  not  based  upon  absolute 
right,  but  addressed  to  the  sound  discretion  of  the  court,  it 
is  enough  to  hold  that,  under  the  circumstances  of  this  case, 
the  vessel  should  not  have  been  released  as  it  was,  and 
should  be  recalled  on  the  ground  that  the  order  of  release 
was  improvidently  made.  United  States  v.  Atnes^  99  U.  S. 
35,  39,  41,  43.  If  the  vessel  is  held  without  probable  cause 
her  owners  can  recover  demurrage,  and,  moreover,  vessels  so 
situated  are  frequently  allowed  to  pursue  their  ordinary  avo- 
cations while  in  custody  pending  suit,  under  proper  super- 
vision, and  in  order  to  prevent  hardship. 

The  decree  must  be  reversed,  and  the  cause  remanded  to  the 
District  Court  with  directio7is  to  resume  custody  of  the 
vessd  and  proceed  with  the  case  in  conformity  with  this 
opinion. 

Ordered  accordingly. 


Digiti 


zed  by  Google 


THE  THREE  FRIENDS.  69 

DissentiDg  Opinion:  Harlan,  J. 
Mr.  JusnoB  Harlan  dissenting. 

I  am  unable  to  concur  in  the  views  expressed  by  the  court 
in  the  opinion  just  delivered.  In  my  judgment  a  very  strained 
construction  has  been  put  on  the  statute  ^  under  which  this  case 
arises  —  one  not  justified  by  its  words,  or  by  any  facts  dis- 
closed by  the  record,  or  by  any  facts  of  a  public  character  of 
which  we  may  take  judicial  cognizance.  It  seems  to  me  that 
the  better  construction  is  that  given  by  the  learned  judge  of 
the  District  Court.  I  concur  in  the  general  views  expressed 
in  his  able  and  satisfactory  opinion,  which  is  given  below. 
That  opinion  so  clearly  and  forcibly  states  the  reasons  in 
support  of  the  conclusion  reached  by  me  that  I  am  relieved 
of  the  labor  of  preparing  one,  which  I  would  be  glad  to  do, 
if  the  pressure  in  respect  of  other  business  in  the  court  did  not 
render  that  course  impracticable. 

The  present  case  has  been  made  to  depend  largely  upon  the 
language  of  public  documents  issued  by  the  Executive  branch 
of  the  government.  If  the  defects  in  the  libel  can  be  sup- 
plied in  that  way,  reference  should  be  made  to  the  last  annual 
message  and  accompanying  documents  sent  by  President 
Cleveland  to  the  Congress  of  the  United  States.  In  that 
message  the  President  said  that  the  so-called  Cuban  govern- 
ment had  given  up  all  attempt  to  exercise  its  functions,  and 
that  it  was  '^  confessedly  (what  there  is  the  best  reason  for 

^  **  §  5288.  Every  person  who,  within  the  limits  of  the  United  States, 
fits  out  and  arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out 
and  armed,  or  knowingly  is  concerned  in  the  furnishing,  fitting  out  or  arm- 
ing, of  any  vessel  with  intent  that  snch  vessel  shall  be  employed  in  the  ser- 
vice of  any  foreign  prince  or  state,  or  of  any  colony,  district  or  people,  to 
cruise  or  commit  hostilities  against  the  subjects,  citizens  or  property  of 
any  foreign  prince  or  state,  or  of  any  colony,  district  or  people,  with  whom 
the  United  States  are  at  peace,  or  who  issues  or  delivers  a  commission 
within  the  territory  or  Jurisdiction  of  the  United  States  for  any  vessel,  to 
the  intent  that  she  may  be  so  employed,  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  not  more  than  ten  thousand  dollars,  and 
imprisoned  not  more  than  three  years.  And  every  such  vessel,  her  tackle, 
apparel  and  furniture,  together  with  all  materials,  arms,  ammunition  and 
stores,  which  may  have  been  procured  for  the  building  and  eqnipmetit 
thereof,  shall  be  forfeited;  one  half  to  the  use  of  the  informer  and  the 
other  half  to  the  use  of  the  United  Stotes." 
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supposing  it  always  to  have  been  in  fact)  a  government  merely 
on  paper."  And  in  his  report  to  the  President,  under  date  of 
December  7,  1896,  the  Secretary  of  State  said:  "So  far  as 
our  information  shows,  there  is  not  only  no  effective  local 
government  by  the  insurgents  in  the  territories  they  over- 
run, but  there  is  not  even  a  tangible  pretence  to  establish 
administration  anywhere.  Their  organization,  confined  to 
the  shifting  exigencies  of  the  military  operations  of  the  hour, 
is  nomadic,  without  definite  centres,  and  lacking  the  most 
elementary  features  of  municipal  government.  There  no- 
where appears  the  nucleus  of  statehood.  The  machinery  for 
exercising  the  legitimate  rights  and  powers  of  sovereignty  and 
responding  to  the  obligations  which  de  facto  sovereignty 
entails  in  the  face  of  equal  rights  of  other  States  is  conspicu- 
ously lacking.  It  is  not  possible  to  discern  a  homogeneous 
political  entity,  possessing  and  exercising  the  functions  of 
administration  and  capable,  if  left  to  itself,  of  maintaining 
orderly  government  in  its  own  territory  and  sustaining  nor- 
mal relations  with  the  external  family  of  governments." 

It  does  not  seem  to  me  that  the  persons  thus  described  as 
having  no  government  except  one  on  paper,  with  no  power  of 
administration,  and  entirely  nomadic,  constitute  a  colony,  dis- 
trict or  "  people  "  within  the  meaning  of  the  statute.  In  my 
opinion,  the  words  "of  any  colony,  district  or  people"  should 
be  interpreted  as  applying  only  to  a  colony,  district  or  people 
that  have  "subjects,  citizens  or  property."  I  cannot  agree 
that  the  persons  described  by  the  President  and  Secretary  of 
State  can  be  properly  regarded  as  constituting  a  colony,  dis- 
trict or  people,  having  subjects,  citizens  or  property.  It  can- 
not be  that  the  words  "  any  colony,  district  or  people,"  where 
they  first  appear  in  section  5283,  have  any  different  meaning 
from  the  same  words  in  a  subsequent  clause,  "the  subjects, 
citizens  or  property  ...  of  any  colony,  district  or  people, 
with  whom  the  United  States  are  at  peace."  The  United 
States  cannot  properly  be  said  to  be  "  at  peace,"  or  not  "  at 
peace,"  with  insurgents,  who  have  no  government,  except 
"on  paper,"  no  power  of  administration,  and  are  merely 
nomads. 
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The  opinion  of  Locke,  District  Judge,  adopted  by  Mb.  Jus- 
tice Haslan,  is  as  follows : 

"  This  vessel  has  been  libelled  for  forfeiture  under  the  pro- 
visions of  section  5283  of  the  Eevised  Statutes  of  the  United 
States. 

"  The  libel  alleges  that  said  steam  vessel  was  on  the  23d  daj^ 
of  May,  A.D.  1896,  furnished,  fitted  out  and  armed  '  with  intent 
that  she  should  be  employed  by  certain  insurgents  or  persons 
in  the  island  of  Cuba  to  cruise  or  commit  hostilities  against  the 
subjects,  citizens  or  property  of  the  said  island  of  Cuba  and 
against  the  King  of  Spain,  and  the  subjects,  citizens  and 
property  of  the  said  King  of  Spain  in  the  island  of  Cuba, 
with  whom  the  United  States  are  and  were  at  that  date  at 
peace.' 

"  To  this  there  have  been  exceptions  filed  upon  two  grounds : 

"  1st.  That  forfeiture  under  this  section  depends  upon  the 
conviction  of  a  person  or  persons  for  doing  the  acts  denounced ; 
and 

^^2d.  That  the  libel  does  not  show  that  the  vessel  was 
armed  or  fitted  out  with  the  intention  that  she  should  be 
emplo3'ed  in  the  service  of  a  foreign  prince  or  state,  or  of  any 
colony,  district  or  people  recognized  or  known  to  the  United 
States  as  a  body  politic. 

"  The  first  objection  raised  by  these  exceptions  is  easily  dis- 
posed of  by  the  language  of  the  Supreme  Court  in  the  case  of 
The  Palmyra^  12  Wheat.  1,  where,  after  elaborate  argument, 
it  is  said  :  * 

"*Many  cases  exist,  when  the  forfeiture  for  acts  done 
attaches  solely  in  rem  and  there  is  no  accompanying  penalty  in 
personam  ;  many  cases  exist  where  there  is  both  a  forfeiture 
in  rem  and  a  personal  penalty ;  but  in  neither  class  of  cases  has 
it  ever  been  decided  that  the  prosecutions  were  dependent  upon 
each  other.  But  the  practice  has  been,  and  so  this  court  under- 
stands the  law  to  be,  that  the  proceeding  in  rern  stands  indepen- 
dent and  wholly  unaffected  by  any  criminal  proceeding  in 
personam^  ...  'In  the  judgment  of  this  court  no  per- 
sonal conviction  of  the  offender  is  necessary  to  enforce  a  for- 
feiture in  rem  in  cases  of  this  nature.' 
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"  The  other  question  raised  by  the  exceptions  is  more  diffi- 
cult and  requires  a  construction  of  the  clause  of  the  section 
5283, '  with  intent  that  such  vessel  should  be  employed  in  the 
service  of  any  foreign  prince  or  state,  or  of  any  colony, 
district  or  people,'  and  more  particularly  the  significance 
of  the  words  '  colony,  district  or  people,'  and  a  determination 
whether  the  requirements  of  the  law  are  satisfied  by  the 
allegations  of  the  libel  that  the  vessel  was  intended  to  be 
employed  'in  the  service  of  certain  insurgents  or  persons  in 
the  island  of  Cuba,'  and  whether  the  statute  admits  a  con- 
struction which  would  make  a  vessel  liable  to  forfeiture  when 
fitted  out  for  the  intended  employment  of  any  one  or  more 
persons  not  recognized  as  a  political  power  by  the  Executive 
of  our  nation. 

''The  section  under  which  this  libel  has  been  filed  was 
originally  the  third  section  of  the  act  of  June  5,  1794:,  1  Stat. 
281,  c.  50,  and  the  language  at  that  time  only  contained  the 
provision  that  the  vessel  should  be  fitted  out  with  intent  that 
said  vessel  should  be  employed  in  the  service  of  any  foreign 
prince  or  state  to  cruise  or  commit  hostilities  against  the  sub- 
jects, citizens  or  property  of  any  foreign  prince  or  state  with 
whom  the  United  States  might  be  at  peace. 

"  While  that  was  the  language  of  the  act,  the  question  came 
before  the  Supreme  Court  in  the  case  of  OeUton  v.  Hoyt^  3 
Wheat.  24:6,  328,  and,  in  speaking  of  a  plea  considered  neces- 
sary for  a  defence  to  a  suit  for  damages  for  a  seizure  under 
this  statute,  it  was  heid  that  such  plea  was  bad,  '  because  it 
does  not  aver  that  the  Governments  of  Petion  and  Christophe 
are  foreign  states  which  have  been  duly  recognized  as  such  by 
the  Government  of  the  United  States.' 

"In  this  case  there  was  no  distinction  made  between  the 
party  in  whose  service  the  vessel  was  to  be  employed  and  the 
one  against  whom  hostilities  were  intended,  and  the  language 
of  the  court  would  fully  justify  the  conclusion  they  should 
both  have  been  recognized,  either  as  princes  or  states. 

"Subsequently,  as  is  stated  by  Mr.  Wharton  in  his  work 
on  International  Law,  upon  the  outbreak  of  war  between  the 
South  American  colonies  and  Spain,  upon  a  special  message 
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of  the  President  to  Congress  upon  the  subject,  the  words  '  or 
of  any  colony,  district  or  people '  were  added  to  the  descrip- 
tion of  both  parties  contemplated  —  both  that  one  into  whose 
employment  the  vessel  was  to  enter,  and  that  one  against 
whom  the  hostilities  were  contemplated. 

^'Has  the  addition  of  these  words  changed  the  character 
of  the  party  intending  to  employ  such  vessel  from  that  of  a 
political  power  duly  recognized  as  such,  as  is  declared  by  the 
court  in  OeUton  v.  Hoyt^  to  that  of  a  collection  of  individuals 
without  any  recognized  political  position  ?  This  question  has 
been  before  the  courts  frequently,  and  several  times  been  ex- 
amined and  commented  upon,  but  in  no  case  which  I  have 
been  able  to  find  has  it  been  so  presented,  unconnected  with 
questions  of  fact,  that  there  has  been  a  ruling  upon  it  so  that 
it  can  be  considered  as  final  and  conclusive. 

'^Beyond  question  the  courts  are  bound  by  the  actions  of 
the  political  branch  of  the  Government  in  the  recognition 
of  the  political  character  and  relations  of  foreign  nations, 
and  of  the  conditions  of  peace  or  war. 

''The  act  of  1794,  as  well  as  its  modification,  that  act  of 
1818,  used  the  same  language  in  describing  the  power  or  party 
in  whose  behalf  or  into  whose  service  the  vessel  was  intended 
to  enter  as  was  used  in  describing  the  political  power  against 
which  it  is  intended  that  hostilities  should  be  committed  ;  and 
as  far  as  the  language  itself  goes  it  is  impossible  to  say  that 
in  using  the  words  in  one  clause  of  the  sentence  the  political 
character  and  power  was  intended,  while  in  another  clause  of 
the  same  sentence  words  used  in  exactly  the  same  connection 
and  with  apparently  the  same  force  and  meaning  were  intended 
to  represent  not  the  political  power  but  the  individuals  of  a  cer- 
tain colony,  district  or  people. 

"  It  is  contended  that  although  the  original  act  of  1794  re- 
quired the  construction  given  it  in  Qelston  v.  Hoyty  that  each 
party  should  be  one  duly  recognized  by  the  United  States,  yet 
the  modification  of  1818  so  changed  it  that  it  should  be  held 
to  apply  to  any  persons,  regardless  of  their  political  character, 
for  whose  service  a  vessel  might  be  intended. 

''  It  is  understood  that  this  modification  was  brought  about 


Digiti 


zed  by  Google  — 


74  OCTOBER  TERM,  1896. 

DiBsenting  Opinion:  Harlan,  J. 

by  the  special  message  of  President  Madison  of  December  26, 
1816.  The  question  presented  by  this  message  is  clearly  set 
forth  in  the  language  used.  He  says :  '  It  is  found  that  the 
existing  laws  have  not  the  efficacy  necessary  to  prevent  viola- 
tions of  the  United  States  as  a  nation  at  peace  towards  belliger- 
ent parties  and  other  unlawful  acts  on  the  high  seas  by  armed 
vessels  equipped  within  the  waters  of  the  United  States.' 

"In  further  explanation  of  the  condition  of  affairs  which 
called  for  this  modification  of  this  statute  may  be  considered 
the  letter  of  Mr.  Monroe,  Secretary  of  State,  to  Mr.  Forsyth, 
January  10,  1817,  in  which  he  speaks  of  vessels  going  out  as 
merchant  vessels  and  hoisting  the  flag  of  some  of  the  belliger- 
ents and  cruised  under  it,  of  other  vessels  armed  and  equipped 
in  our  ports  hoisting  such  flags  after  getting  out  to  sea,  and  of 
vessels  having  taken  on  board  citizens  of  the  United  States, 
who,  upon  the  arrival  at  neutral  points,  have  assumed  the  char- 
acter of  officers  and  soldiers  in  the  service  of  some  of  the  parties 
in  the  contest  then  prevailing.  All  of  this  correspondence 
shows  that  the  effort  at  that  time  was  to  enforce  neutrality  be- 
tween recognized  and  belligerent  parties.  That  the  parties  then 
in  contest  were  recognized  as  belligerents  and  a  neutrality  was 
sought  to  be  preserved  is  clearly  shown  by  the  first  annual  mes- 
sage of  President  Monroe  in  1817.  He  says :  '  Through  every 
stage  of  the  conflict  the  United  States  have  maintained  an  im- 
partial neutrality,  giving  aid  to  neither  of  the  parties  in  men, 
money,  ships  or  munitions  of  war.  They  have  regarded  the 
contest  not  in  the  light  of  an  ordinary  insurrection  or  rebellion, 
but  as  a  civil  war  between  parties  nearly  equal,  having  as  to 
neutral  powers  equal  rights.  Our  ports  have  been  opened  to 
both,  and  any  articles  .  .  .  that  either  was  permitted 
to  take  have  been  equally  free  to  the  other.' 

"  It  is  considered  that  this  shows  what  was  in  contempla- 
tion at  the  time  of  the  enactment  of  the  law  of  1818,  and  that 
what  was  intended  was  to  prevent  the  fitting  out  of  vessels  to 
be  employed  in  the  service  of  a  colony,  district  or  people, 
which  had  been  recognized  as  belligerents,  but  which  had 
not  been  recognized  as  an  independent  state,  or  which  was  not 
represented  in  the  political  world  by  a  prince. 
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"  There  appears  to  be  nothing  in  the  remedy  demanded  at 
that  time,  or  in  the  language  used,  to  show  that  the  words  so 
added  were  intended  to  represent  or  be  construed  as  referring 
to  the  individual  people  of  any  colony,  district  or  people,  or 
any  number  of  them  however  designated,  except  as  in  their 
collective  representative  political  capacity,  any  more  than 
there  is  to  show  that  the  term  ^  state '  in  the  original  was  in- 
tended to  refer  to  the  individual  people  of  the  state. 

"The  language  of  the  foreign  enlistment  act  of  Great 
Britain,  59  Geo.  Ill,  c.  69,  §  7,  leaves  no  question  as  to  the 
intention  of  Parliament  in  that  legislation,  as  it  added  to  the 
words  of  our  statute  the  words,  *or  part  of  any  province  or 
people  or  of  any  person  exercising  or  assuming  to  exercise 
any  powers  of  government  in  or  over  any  foreign  state,  colony, 
province  or  parts  of  any  province  or  people.' 

"In  order  to  give  the  statute  under  which  this  libel  is 
brought  the  force  contended  for  by  the  libellant,  it  is  neces- 
sary to  eliminate  from  the  provision  that  makes  it  necessary 
to  declare  how  the  vessel  is  to  be  employed  the  entire  clause 
*  in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony, 
district  or  people,'  or  to  read  into  it  the  language  found  in 
the  act  of  Great  Britain,  or  its  equivalent.  That  it  was  the 
general  understanding  at  the  time  of  the  passage  of  the  origi- 
nal act  that  it  was  considered  to  apply  only  to  duly  recog- 
nized nations  is  shown  by  the  fact  that,  in  the  case  of  the 
United  States  v.  Ouinetj  2  Dall.  321,  under  this  same  section 
—  the  first  case  brought  under  it  —  the  indictment  alleged 
fully  in  terms  that  both  the  state  of  the  Eepublic  of  France,  in 
whose  service  the  vessel  was  to  be  employed,  and  the  King  of 
Great  Britain  were  a  state  and  a  prince  with  whom  the  United 
States  were  at  peace. 

"  In  the  case  of  the  United  States  v.  Quincy,  6  Pet.  445,  the 
Supreme  Court  sa\^s  that  the  word  '  people '  was  used  in  this 
statute  as  simply  descriptive  of  the  power  in  whose  ser\ice  the 
vessel  was  intended  to  be  employed,  and  is  one  of  the  denomi- 
nations applied  by  the  acts  of  Congress  to  a  foreign  power. 

"  In  the  case  of  The  Meteor,  17  Fed.  Cas.  178 ;  26  Fed.  Cas. 
1241,  where  the  original  libel  alleged  that  the  vessel  was  fitted 
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out  with  the  intent  that  she  should  be  employed  in  the  service 
of  certain  persons  to  commit  hostilities  against  the  Government 
of  Spain,  it  was  considered  necessary  to  amend  it  by  alleging 
that  she  was  intended  to  be  employed  by  the  Government  of 
Chili ;  and  in  that  case  there  was  presented  a  certificate  of  the 
Secretary  of  State,  under  seal,  of  the  fact  of  the  war  existing 
between  Spain  and  Chili,  and  that  they  were  both  nations 
with  whom  the  United  States  were  at  peace. 

"  In  addition  to  the  declaration  of  the  Supreme  Court  in  the 
cases  of  Oelston  v.  Hoyt  and  the  United  States  v.  Quincyy  this 
question  has  been  incidentally  under  examination  in  several 
cases  in  the  lower  courts.  In  the  case  of  The  Caronddet^  37 
Fed.  Rep.  799,  Judge  Brown  says :  '  Section  5283  is  designed 
in  general  to  secure  our  neutrality  between  foreign  belligerent 
powers.  But  there  can  be  no  obligation  of  neutrality  except 
towards  some  recognized  state  or  power,  dejure  or  de  facto. 
Neutrality  presupposes  two  belligerents,  at  least,  and  as  re- 
spects any  recognition  of  belligerency — i.<9.,  of  belligerent 
rights  —  the  judiciary  must  follow  the  executive.  To  fall 
within  the  statute,  the  vessel  must  be  intended  to  be  employed 
in  the  service  of  one  foreign  prince,  state,  colony,  district  or 
people  to  cruise  or  commit  hostilities  against  the  subjects, 
citizens  or  property  of  another  with  which  the  United  States 
are  at  peace.  The  United  States  can  hardly  be  said  to  be  at 
peace,  in  the  sense  of  the  statute,  with  a  faction  which  they 
are  unwilling  to  recognize  as  a  government;  nor  could  the 
cruising  or  committing  of  hostilities  against  such  a  mere  fac- 
tion well  be  said  to  be  committing  hostilities  against  the  sub- 
jects, citizens  or  property  of  a  district  or  people  within  the 
meaning  of  the  statute.  So,  on  the  other  hand,  a  vessel  in 
entering  the  service  of  the  opposite  faction  of  Hippolyte, 
could  hardly  be  said  to  enter  the  service  of  a  foreign  prince 
or  state,  or  of  a  colony,  district  or  people,  unless  our  Govern- 
ment had  recognized  Hippolyte's  faction  as  at  least  constitut- 
ing a  belligerent,  which  it  does  not  appear  to  have  done.' 

"  In  the  case  of  The  Conserva,  38  Fed.  Rep.  431,  a  case  in 
which  it  was  alleged  the  vessel  was  to  be  used  iu  a  contest 
between  Legitime  and  Hippolyte,  Judge  Benedict  says:  *The 
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libel  in  this  case  charges  certain  facts  to  have  been  done  in 
connection  with  the  vessel  with  the  intention  that  the  vessel 
be  employed  in  the  service  of  certain  rebels  in  a  state  of  in- 
surrection against  the  organized  and  recognized  Government 
of  Haytiy  to  cruise  and  commit  hostilities  against  the  subjects^ 
citizens  or  property  of  the  Eepublic  of  Hayti,  with  whom  the 
United  States  are  at  peace.  A  violation  of  the  neutrality 
which  the  United  States  is  obliged  to  maintain  between  the 
rebels  mentioned  and  the  Government  of  the  Eepublic  of 
Hayti  is  the  gravamen  of  the  charge.  But  the  evidence  fails 
to  show  a  state  of  facts  from  which  the  court  concluded  that  the 
United  States  was  ever  under  any  obligation  of  neutrality  to 
the  rebels  mentioned,  or  is  now  under  any  obligation  of  neu- 
trality to  the  Government  of  the  Republic  of  Hayti.' 

"In  the  case  of  United  States  v.  Trumbull,  48  Fed.  Rep.  99, 
Judge  Ross  carefully  reviews  the  different  authorities,  examines 
the  question  and  clearly  indicates  how  he  would  have  decided 
the  question  had  it  been  necessary  for  the  purposes  of  deciding 
the  case  before  him.  He  says:  ^Does  section  5283  of  the  Re- 
vised Statutes  apply  to  any  people  whom  it  is  optional  with 
the  United  States  to  treat  as  pirates  ?  That  section  is  found  in 
the  chapter  headed  "  Neutrality,"  and  it  was  carried  into  the 
Revised  Statutes,  and  was  originally  enacted  in  furtherance 
of  the  obligations  of  the  nations  as  a  neutral.  The  very  idea 
of  neutrality  imports  that  the  neutral  will  treat  each  contend- 
ing party  alike;  and  it  will  accord  no  right  or  privilege  to 
one  that  it  withholds  from  the  other,  and  will  withhold  none 
from  one  that  it  accords  to  the  other.' 

"  In  speaking  of  the  case  of  United  States  v.  Quvncy,  in  which 
it  was  said  that  the  word  ^  people '  ^  was  one  of  the  denomina- 
tions applied  by  the  act  of  Congress  to  a  foreign  power,'  he 
says :  *  This  can  hardly  mean  an  association  of  people  in  no 
way  recognized  by  the  United  States  or  by  the  government 
against  which  they  are  rebelling,  whose  rebellion  has  not 
attained  the  dignity  of  war,  and  who  may,  at  the  option  of 
the  United  States,  be  treated  by  them  as  pirates.' 

"  In  the  case  of  United  States  v.  The  Itata,  56  Fed.  Rep. 
SOS,  on  appeal  before  the  Circuit  Court  of  Appeals,  the  ques- 
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tioQ  was  fully  and  carefully  considered  in  an  elaborate  opinion, 
and  although  not  found  necessary  to  decide  the  question  in 
this  case,  as  the  case  was  disposed  of  upon  other  grounds,  it 
is  considered  to  be  apparent  how  the  question  would  have 
been  decided  had  it  been  necessary.  The  force  of  the  word 
'  people,'  as  -used  in  this  statute,  is  carefully  examined,  as  weU 
as  all  other  questions,  and  it  is  considered  that  the  force  of 
the  conclusion  which  must  necessarily  result  from  such  inves- 
tigations cannot  be  avoided. 

"  In  the  case  of  United  States  v.  Hai^t  et  al,^  Judge  Brown 
expresses  his  view  of  this  section  by  saying:  *  Section  5283 
deals  with  armed  cruisers,  designed  to  commit  hostilities  in 
favor  of  one  foreign  power  as  against  another  foreign  power 
with  whom  we  are  at  peace.' 

^^  The  same  language  is  used  by  the  court  in  the  case  of  the 
United  States  v.  Wiborg^  163  U.  S.  632,  but  it  is  contended  in 
behalf  of  the  libellant  that  this  language  was  modified  by  the 
subsequent  declaration  made  in  the  same  case,  that  the  opera- 
tion of  this  statute  is  not  necessarily  dependent  on  the  existence 
of  such  state  of  belligerency.  In  using  the  latter  language 
it  would  seem  that  the  court  had  the  entire  statute  under 
contemplation,  and  more  particularly  §  5286,  Rev.  Stat.,  the 
sixth  section  of  the  original  act,  which  plainly  does  not  depend 
upon  a  state  of  belligerency  or  neutrality.  This  was  the  sec- 
tion then  under  consideration,  as  the  immediate  context  and 
following  sentence  show,  and  was  the  section  upon  which  the 
suit  was  based ;  and  it  cannot  be  considered  that  this  language 
was  intended  to  apply  to  another  section,  the  consideration  of 
which  was  in  no  way  called  in  question. 

"  With  this  understanding  of  the  language  in  this  case,  in 
that  case,  every  judicial  decision,  remark  or  ruling,  where  the 
question  has  been  under  consideration  or  examination,  appears 
to  be  in  favor  of  the  position  taken  by  the  claimants  in  the 
exceptions. 

"In  the  case  of  The  Mary  N.  Hogan,  18  Fed.  Rep.  529,  and 
in  the  cases  of  the  intended  charge  of  that  vessel,  boxes  of 
arras  and  ammunition  (20  Fed.  Rep.  50),  it  does  not  appear 
that  this  question  was  raised  by  the  claimant  or  considered  by 
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the  learned  judge ;  and  his  language  in  the  subsequent  case 
of  The  Carondelet^  where  it  was  raised  and  discussed,  may  be 
accepted  as  presumptive  proof  of  what  his  decision  would 
have  been,  had  it  been  so  considered. 

"  The  same  is  true  of  the  case  of  The  City  of  Memoo^ 
28  Fed.  Rep.  148,  decided  by  me  in  this  court.  In  that  case 
the  defence  was  upon  entirely  different  grounds,  and  the  force 
of  the  portion  of  the  statute  contended  for,  the  necessity  that 
there  should  be  an  intent  not  only  that  the  vessel  should 
intend  to  commit  hostilities,  but  that  for  such  purposes  she 
should  be  employed  in  the  service  of  some  political  power, 
was  entirely  lost  sight  of  and  eliminated  from  the  consideration 
of  the  case. 

^^The  only  expression  authoritatively  given  which  I  have 
been  able  to  find  opposed  to  the  view  of  the  claimant  in  his 
exceptions  is  that  of  a  portion  of  the  letter  of  the  honorable 
Attorney  General  to  the  Secretary  of  State,  of  December  16, 
1869,  13  Op.  Att'y  Gen.  177,  and  cited  in  the  case  of  United 
States  V.  Wiborg.  I  do  not  consider  that  I  should  be  doing 
myself  justice  to  pass  that  by  unnoticed,  as  it  has  raised  more 
questions  in  my  mind  and  called  for  and  compelled  more 
thought  and  consideration  than  anything  else  connected  with 
the  case ;  but  I  feel  com})elled  to  reach  a  different  conclusion 
than  is  there  expressed. 

"The  general  purpose  and  intent  of  that  letter  was  to 
declare  that  the  insurrection  in  Cuba  was  not  a  fitting  op- 
portunity to  enforce  the  provisions  of  this  law,  inasmuch  as 
we  owed  no  duty  to  such  insurgents  to  protect  them  from 
hostilities,  or  rather  that  any  contest  between  Spain  and 
such  insurgents  could  not  be  considered  as  hostilities,  but 
incidentally  it  was  stated  that  a  condition  of  belligerency  was 
not  necessary  for  the  operation  of  this  statute. 

"  It  could  not  be  considered  that  we  owed  such  insurgents  no 
such  duty,  not  because  we  were  not  at  peace  with  them,  but  be- 
cause we  had  never  recognized  them  as  a  colony,  district  or 
people. 

"The  force  and  effect  of  the  letter  was  that  the  Cuban 
insurgents  had  not  been  recognized  as  a  colony,  district  or 
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people,  and,  therefore,  this  section  did  not  apply.  If  they 
bad  not  been  then  so  recognized  or  were  not  entitled  to  be  so 
recognized,  how  can  they  now  be  so  recognized  or  described 
as  to  come  within  terms  of  the  statute  in  question  ? 

^^It  is  considered  that  the  argument  used  in  such  letter  to  show 
that  the  statute  should  be  held  applicable  to  cases  where  there 
was  no  condition  of  belligerency  and  but  one  political  power 
recognized,  would  have  been  fully  as  applicable  under  the  old 
law,  when  the  case  of  Qdston  v.  Iloyt  decided  to  the  contrary. 

"  The  fact  that  a  vessel  was  fitted  out  to  be  employed  in 
the  service  of  a  prince  would  not  necessarily  imply  that  such 
prince  was  a  political  power  recognized  by  the  United  States 
any  more  than  would  the  terms  a  '  colony,  district  or  people ' 
under  the  act  of  1818.  But  the  Supreme  Court  clearly  held 
in  that  case  that  it  must  be  alleged  that  such  prince  or 
state  has  been  recognized  as  such  by  the  United  States. 
The  same  argument  used  therein  would  call  for  the  appli- 
cation of  this  statute  for  the  forfeiting  of  any  vessel  fitted  out 
to  be  employed  by  any  person,  individual,  corporation  or  firm, 
for  the  purpose  of  committing  hostilities  against  a  state  at 
peace,  which  would  plainly  not  come  within  the  provisions  of 
the  statute,  however  much  it  might  be  considered  international 
policy  or  proper  national  conduct. 

"  It  is  impossible  in  my  view  of  the  construction  required 
by  the  language  lised  to  properly  apply  the  term '  a  people,*  used 
in  the  connection  in  which  it  is  found,  to  any  persons  few  in 
number  and  occupying  a  small  territory  with  no  recognized 
political  organization,  although  they  might  procure  the  fitting 
out  and  arming  of  a  vessel.  I  fail  to  find  any  ground  for  giv- 
ing this  statute,  a  criminal  one  as  it  is,  any  but  its  ordinary 
application.    The  question  presented  is  clear  and  distinct,  are 

*  certain  insurgents  or  persons  in  the  island  of  Cuba'  properly 
described  by  either  of  the  terms  a  ^  colony,'  a  *  district '  or  a 

*  people,'  and  if  so,  which  ?  The  inconveniences  which  might 
arise  from  the  political  branch  of  our  government  recognizing 
such  insurgents  as  a  colony,  district  or  people  having  political 
existence  and  as  belligerents  cannot  be  considered  in  determin- 
ing whether  they  are  entitled  to  such  description. 
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"  This  statute  is  a  criminal  and  penal  one,  and  is  not  to  be 
enlarged  beyond  what  the  language  clearly  expresses  as  being 
intended.  It  is  not  the  privilege  of  courts  to  construe  such 
statutes  according  to  the  emergency  of  the  occasion,  or  accord- 
ing to  temporary  questions  of  policy,  but  according  to  the 
principles  considered  to  have  been  established  by  a  line  of 
judicial  decisions. 

"  It  is  contended  that  if  the  principles  embodied  in  the  ex- 
ceptions are  declared  to  be  the  law,  there  can  be  no  law  for  the 
prevention  of  the  fitting  out  of  armed  and  hostile  vessels  to 
stir  up  insurrections  and  commit  hostilities  against  nations 
with  which  we  are  at  peace,  and  that  such  conclusion  would 
make  the  parties  engaged  in  any  such  expedition  liable  to 
prosecution  as  pirates. 

"  To  the  first  of  these  points  it  is  considered  that  section 
5286  is,  as  has  been  constantly  held,  intended  to  prevent  any 
such  expeditions,  regardless  of  the  character  of  the  parties  in 
whose  behalf  they  were  organized,  the  only  distinction  being 
that  in  that  case  it  is  necessary  to  bring  a  criminal  suit  and 
prove  overt  acts,  while  under  this  portion  of  this  section  the 
intent  is  the  gravamen  of  the  charge  and  the  prosecution  is 
against  the  vessel,  regardless  of  the  persons  engaged  in  the 
fitting  out  or  the  ignorance  or  innocence  of  the  owners. 

'^  This  is  not^a  case  that  can  be  or  should  be  determined  upon 
questions  of  public  policy,  and  whether  any  parties  subject 
themselves  to  prosecution  for  piracy  or  not  should  have  no 
weight  in  its  consideration.  If  they  should  be  so  subject  they 
would  have  the  benefit  of  the  necessity  of  proving  piratical 
acts  rather  than  intentions. 

"  It  is  certainly  considered  to  be  true  that  any  such  parties 
would  be  considered  as  pirates  by  Spain,  and  would  be  treated 
as  such  if  found  in  any  acts  of  hostility,  regardless  of  any  rec- 
ognition this  nation  might  give  them  by  considering  them  as 
having  any  political  character  as  a  people. 

"  Without  attempting  further  argument,  but  regretting  that 
the  pressing  duties  of  a  very  busy  term  of  jury  trials  have  pre- 
vented a  fuller  and  more  complete  expression  of  my  views, 
it  is  my  conclusion  that  the  line  of  judicial  decisions  demands 
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that  a  construction  should  be  put  upon  the  section  in  question 
which  would  hold  that  it  was  the  intention  of  Congress  in  such 
enactment  to  prevent  recognized  political  powers  from  having 
vessels  prepared  for  their  service  in  the  United  States,  but 
that  it  was  not  the  intention  to  extend  such  prohibition  to 
vessels  fitted  out  to  be  employed  by  individuals  or  private 
parties,  however  they  might  be  designated,  for  piratical  or 
other  hostilities  where  no  protection  could  be  obtained  by  a 
commission  from  a  recognized  government.  In  such  case  they 
would  be  held  liable  under  the  section  which  provides  for  the 
fitting  out  of  a  military  expedition,  or  if  they  were  guilty  of 
any  piratical  acts  upon  the  high  seas  they  would  become  liable 
under  the  laws  for  the  punishment  of  such  acts.  It  is  con- 
sidered that  at  the  time  of  the  amendment  of  1818  this  con- 
struction had  been  declared,  and  the  language  of  the  amendment 
was  in  no  way  intended  to  change  such  construction,  but  was 
only  intended  to  apply  to  the  new  designation  of  political  pow- 
ers, the  existence  of  which  had  been  recognized  as  belligerents  if 
not  as  independents,  and  who  were  entitled  to  the  right  of 
neutrals ;  that  the  libel  herein  does  not  state  such  a  case '  as  is 
contemplated  by  the  statute,  in  that  it  does  not  allege  that 
said  vessel  had  been  fitted  out  with  intent  that  she  be  employed 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony, 
district  or  people  recognized  as  such  by  the  political  power  of 
the  United  States,  and  unless  it  can  be  so  amended  should  be 
dismissed,  and  it  is  so  ordered. 

*  *  *  *  * 

"Since  writing  the  foregoing,  the  libel  herein  has  been 
amended  by  inserting  in  place  of  *by  certain  insurgents  or 
persons  in  the  island  of  Cuba,'  the  words  *  in  the  service  of  a 
certain  people,  to  wit,  certain  people  then  engaged  in  armed 
resistance  to  the  Government  of  the  King  of  Spain  in  the 
island  of  Cuba,'  but  it  is  considered  that  the  objection  to  the 
libel  in  sustaining  the  exceptions  has  not  been  overcome,  but 
that  although  the  language  has  been  somewhat  changed,  the 
substance  has  not  been  amended  in  the  material  part,  inas- 
much as  it  appears  clearly  that  the  word  *  people '  is  used  in  an 
individual  and  personal  sense,  and  not  as  an  organized  and 
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recognized  political  power  in  any  way  corresponding  to  a  state, 
prince,  colony  or  district,  and  can  in  no  way  change  my  con- 
olosion  heretofore  expressed,  and  the  libel  must  be  dismissed." 


BARBER  V.  PITTSBURGH,   FORT  WAYNE  AND 
CHICAGO  RAILWAY  COMPANY. 

08RTIFI0ATB    FROM    THE    OIBOUIT     OOITBT    OF     APPEALS     FOR     THE 

THIRD  CIRCUIT. 

No.  481.    Sabmlttod  May  7, 1896.  —  Decided  Maroh  1, 1 WT. 

A  single  Terdict  and  judgment  In  ejectment,  when  not  conclnslTe  under  the 
laws  and  in  the  courts  of  a  State,  is  no  bar  to  a  second  action  of  eject- 
ment in  the  courts  of  the  United  States. 

When  the  construction  of  certain  words  in  deeds  or  wills  of  real  estate  has 
become  a  settled  rule  of  property  in  a  State,  that  construction  is  to  be 
followed  by  the  courts  of  the  United  States  in  determining  the  title  to 
land  within  the  State,  whether  between  the  same  or  between  other  parties. 

A  single  decision  of  the  highest  court  of  a  State  upon  the  construction  of 
the  words  of  a  particular  devise  is  not  conclusive  evidence  of  the  law  of 
the  State,  in  a  case  in  a  court  of  the  United  States,  Involving  the  con- 
struction of  the  same  or  like  words,  between  other  parties,  or  even 
between  the  same  parties  or  their  privies,  unless  presented  under  such 
circumstances  as  to  be  an  adjudication  of  their  rights. 

In  Pennsylvania,  under  a  will  executed  and  taking  effect  before  the  passage 
of  the  statute  of  1833,  by  which  '*  all  devises  of  real  estate  shall  pass 
tlie  whole  estate  of  the  testator  in  the  premises  devised,  although  there 
be  no  words  of  inheritance  or  of  perpetuity,  unless  it  appear  by  a  de- 
vise over,  or  by  words  of  limitation  or  otherwise  in  the  will,  that  the 
testator  intended  to  devise  a  less  estate,"  and  beginning  with  the  state- 
ment that  the  testator  was  desirous  of  making  a  distribution  of  his 
property  in  the  event  of  his  decease,  a  devise  of  a  parcel  of  land,  without 
words  of  Inheritance,  gave  an  estate  in  fee,  unless  qualified  by  other 
provisions  of  the  will. 

A  devise  over  in  the  event  of  a  married  woman  **  dying  without  offspring  by 
her  husband  '*  is  equivalent  to  a  devise  in  the  event  of  her  **  dying  without 
issue." 

In  Pennsylvania,  In  a  will  executed  and  taking  effect  before  the  statute  of 
1855,  enlarging  estates  tail  into  estates  in  fee,  a  devise  of  certain  lots  of 
land  to  A  in  fee,  and  **  in  the  event  of  A  dying  unmarried,  or,  if  married, 
dying  without  offspring  by  her  husband,  then  these  lots  are  to  be  sold, 
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and  the  proceeds  to  be  divided  equally  among  the  heirs  of  B,"  looked  to 
an  indefinite  failure  of  issue  of  A,  and  gave  A  an  estate  tail. 

A  power  to  sell  land  upon  the  expiration  of  an  estate  tail,  and  to  divide  the 
proceeds  among  persons  then  ascertainable,  is  not  within  the  rule  against 
perpetuities. 

In  a  will  devising  certain  land  to  A,  and,  if  A  die  without  issue,  *Uhen  to 
l)e  sold  and  the  proceeds  divided  equally  among  the  heirs  of  B,"  and 
directing  the  residue  of  the  testator's  estate  to  be  sold  and  the  proceeds 
divided  into  sixteen  shares,  of  which  two  are  given  to  B  and  two  others 
to  "  the  heirs  of  B,"  both  B  and  his  children  being  alive  at  the  time  of 
the  testator's  death,  the  word  **  heirs "  in  the  specific  devise  applies 
either  to  children  or  to  more  remote  descendants  of  B,  whichever  may 
be  his  heirs  if  he  be  dead,  or  his  heirs  apparent  if  he  be  living,  when  the 
devise  takes  effect. 

Oral  testimony  to  a  testator's  state  of  health  at  the  time  of  publishing  his 
will,  or  to  his  length  of  life  afterwards,  is  incompetent  to  control  the 
construction  or  effect  of  devises  therein. 

This  was  a  certificate  from  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  of  questions  on  which  it  desired  the 
instruction  of  this  court,  and,  as  originally  made,  was  {omit- 
ting the  words  printed  in  brackets  below)  as  follows : 

'^Tbis  was  an  action  of  ejectment,  and  comes  before  this 
court  on  a  writ  of  error  to  the  United  States  Circuit  Court 
for  the  Western  District  of  Pennsylvania,  which  entered 
judgment  for  the  defendants. 

"  First.  The  parties  to  the  action  both  claimed  title  to  the 
land  in  controversy  under  the  will  of  James  S.  Stevenson, 
deceased,  dated  March  11,  1831,  which  is  in  the  words  follow- 
ing, to  wit : 

" '  I,  James  S.  Stevenson,  of  the  city  of  Pittsburgh,  in  the 
State  of  Pennsylvania,  aged  fifty  years  on  the  12th  day  of 
January,  1831,  reflecting  on  the  certainty  of  death,  and 
desirous  of  making  a  distribution  of  my  property  in  the  event 
of  my  decease,  do  hereby  declare  this  writing  to  be  my  last 
will  and  testament,  made  this  twelfth  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one. 

" '  I  give  and  bequeath  to  Amanda  Stephens,  daughter  of  Mar- 
garet Stephens,  lots  67, 68,  69  and  70,  in  the  city  of  Pittsburgh, 
in  their  full  extent,  bounded  by  Penn  street,  Wayne  street, 
the  Allegheny  river  and  by  lot  71.     Said  Amanda  Stephens 
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is  now  five  years  old  (born  April  7,  1826).  Ste- 
phens and ,  his  wife,  the  parents  of  Amanda's  mother, 

live  near  Connellsville,  in  Fayette  county,  Pennsylvania. 

*'  *  In  the  event  of  Amanda  dying  unmarried,  or,  if  married, 
dying  without  offspring  by  her  husband,  then  these  lots  are 
to  be  sold,  and  the  proceeds  to  be  divided  equally  among  the 
heirs  of  John  Barber,  of  Columbia,  Pennsylvania.    ' 

" '  I  give  and  bequeath  to  John  Barber,  of  Columbia,  and 
to  his  heirs,  the  lots  in  the  city  of  Pittsburgh,  numbered  71 
and  72,  bounded  by  Penn  street,  by  lot  70,  by  the  Allegheny 
river  and  by  lot  73. 

" '  I  give  and  bequeath  to  Mary  Livingston's  children  the 
lot  74  in  the  city  of  Pittsburgh.  And  to  her  unmarried  sister, 
Eliza  Stevenson,  I  give  and  bequeath  the  lot  73  in  the  city  of 
Pittsburgh,  and  in  the  event  of  her  death  the  lot  to  go  to  her 
sister's  children.  Mary  Livingston  and  Eliza  Stevenson  are 
daughters  of  the  late  Colonel  S.  Stevenson,  son  of  Robert 
Stevenson,  of  York  county,  Pennsylvania. 

''  ^  I  give  and  bequeath  to  the  sons  of  James  Stevenson, 
formerly  of  York  county,  but  who  died  in  Lycoming  county 
in  1810  or  1811,  the  brick  and  other  buildings,  with  the 
ground  on  which  they  are  erected,  situated  at  the  comer  of 
Wood  and  Fifth  streets,  Pittsburgh.  These  sons  are  Stephen, 
Manning,  Reuben,  Samuel  and  I.  Stevenson. 

" '  All  the  remainder  of  my  property  to  be  sold,  and,  after 
paying  my  debts,  to  be  divided  into  sixteen  shares,  and  to  be 
disposed  of  as  follows :  To  Amanda  Stephens,  one  share ;  to 
Mary  Livingston,  one  share ;  to  Eliza  Stevenson,  one  share ; 
to  Stephen  Stevenson,  within  named,  one  share;  to  James 
Wright,  of  Columbia,  or  his  heirs,  two  shares ;  to  John  Bar- 
ber, of  Columbia,  two  shares ;  to  Ann  Elliott,  formerly  Ann 
West,  now  wife  of  Rev.  Mr.  Elliott,  of  Washington  county, 
one  share;  to  Jane  E.  Thecker,  niece  of  the  late  Rev.  Mr. 
Kerr,  one  sixteenth  (or  one  share);  to  the  heirs  of  John 
Barber,  of  Columbia,  two  shares;  to  the  heirs  of  James 
Wright,  of  Columbia,  two  shares;  to  Charles  Avery,  J.  M. 
Snowden  and  John  Thaw,  to  be  divided  equally,  two  shares. 

"  *  I  hereby  constitute  and  appoint  the  said  Charles  Averj, 


Digiti 


zed  by  Google 


86  OCTOBER  TERM,  1896. 

Statement  of  the  Case. 

J.  M.  Snowden  and  John  Thaw,  and  John  Barber,  the  execu- 
tors of  this  my  will. 

"*  Signed  at  Pittsburgh  this  11th  day  of  March,  1831. 

"  *  Jas.  S.  Stbvbnson. 
" '  Witness : 
"  *  Geo.  Ogden, 
"'J.«.  Craft.'" 

"  Second.  That  on  October  16,  1831,  when  confined  to  his 
room  by  sickness,  [and  after  a  dangerous  illness  for  two  weeks 
preceding  his  death,]  the  testator  [though  he  had  theretofore 
signed  his  will]  first  published  [the  same]  his  wUl  in  the 
presence  of  witnesses,  whom  he  called  to  attest  it,  and  a  few 
hours  thereafter  died  ;  and  this  will,  on  October  18,  1831,  was 
duly  probated  ;  [which  facts  as  to  the  time  and  circumstances 
of  publication  were  not  found  by  the  special  verdict,  on  which 
judgment  was  entered  in  the  ejectment  suit  in  the  state  courts 
of  Pennsylvania]. 

^^  Third.  That  the  said  Amanda  Stephens,  then  a  child  of 
five  years  of  age,  survived  the  testator,  and  in  1847  inter- 
married with  Samuel  Haight;  that  in  1848  she  and  her 
husband  executed  a  deed,  intended  to  bar  a  supposed  estate 
tail  in  the  land  covered  by  the  devise,  which,  upon  the  assump- 
tion that  she  had  taken  an  estate  tail,  would  have  been  suffi- 
cient for  that  purpose;  that  she  had  children  by  her  said 
husband,  who,  as  well  as  her  husband,  died  in  her  lifetime, 
and  that  she  died  [never  having  married  again,]  on  September 
21,  1891.  [But  she  and  her  husband  in  their  lifetime,  and 
after  said  steps  to  bar  the  entail,  conveyed  in  fee  simple  to 
the  defendants  and  others  the  property  here  in  dispute.] 

"Fourth.  That,  at  the  date  of  the  death  of  the  testator, 
John  Barber  was  alive,  married  and  had  children,  some  of 
whom  are  plaintiffs  in  this  action. 

"Fifth.  That  on  March  20, 1893,  S.  Duffleld  Mitchell,  admin- 
istrator  de  bonis  non  cum  testamento  annexo  of  James  S.  Ster 
venson,  deceased,  brought  an  action  of  ejectment  against  these 
defendants  in  the  court  of  common  pleas  in  and  for  Allegheny 
county,  Pennsylvania,  to  recover  the  land  here  in  controversy. 
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in  which  action  a  verdict  was  rendered  under  the  direction  of 
the  court  for  the  defendants,  on  which  judgment  was  entered 
accordingly ;  that  on  writ  of  error  to  the  Supreme  Court  of 
the  State  this  judgment  was  affirmed. 

''Sixth.  That  on  February  2,  1895,  a  second  action  of 
ejectment  for  the  same  land  was  brought  by  the  plaintiffs  in 
this  suit  in  the  Circuit  Court  of  the  Dnited  States  for  the 
Western  District  of  Pennsylvania,  in  which  a  verdict  under 
the  direction  of  the  court  was  rendered  for  the  defendants,  on 
which  judgment  was  entered  accordingly ;  to  which  judgment 
a  writ  of  error  was  sued  out  from  the  Circuit  Court  of  Appeals 
of  the  Third  Circuit,  being  the  writ  of  error  upon  which  the 
questions  now  to  be  submitted  have  arisen. 

"  The  said  Court  of  Appeals,  desiring  the  instruction  of  the 
Supreme  Court  of  the  United  States  for  its  proper  decision  of 
the  following  questions  or  propositions  of  law,  respectfully  cer- 
tifies the  same : 

"  First.  Is  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania, before  referred  to,  conclusive  ?    If  not,  then, 

"Second.  What  estate  did  Amanda  Stephens  take  under 
the  devise?" 

At  the  suggestion  of  both  parties,  and  by  order  of  the 
Circuit  Court  of  Appeals,  the  certificate  was  afterwards 
amended  by  inserting  the  words  above  printed  in  brackets  in 
the  second  and  third  paragraphs  thereof ;  by  striking  out  those 
in  italics  in  the  second  paragraph;  by  adding  to  the  fifth 
paragraph  copies  of  the  opinions  delivered,  in  the  action 
therein  described,  by  Judge  Swing  in  the  court  of  common 
pleas  of  Allegheny  county,  not  reported,  and  therefore  (omit- 
ting the  preliminary  statement  of  facts)  printed  in  the  mar- 
gin,i  and  by  the  Supreme  Court  of  Pennsylvania,  as  reported 

»  "The  testator  evidently  Intended  to  dispose  of  all  his  property.  The 
devise  to  Amanda  Stephens,  followed  by  the  limitations  over,  or  without 
them,  created  a  fee,  whether  In  tail  or  contingent.  The  circamstances,  the 
age  of  the  devisee,  and  the  wiU  leave  us  in  no  doubt  that  the  contingency  of 
Amanda's  death  did  not  mean  her  death  before  the  testator. 

•*What*l8  the  true  and  lejfal  meaning  of  the  words  'dying  without  off- 
spring by  her  husband '  ?    Lejrally,  if  not  defined  by  other  parts  of  the  will. 
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in  165  Penn.  St.  645  ;  and  by  adding  to  the  sixth  paragraph  a 
copy  of  the  opinion  of  the  Circuit  Court  of  the  United  States 
in  the  present  case,  as  reported  in  69  Fed.  Rep.  501. 

Mr,  WiUiam  T.  Barber^  Mr.  John  S.  Ferguson  and  Mr.  S. 
Duffield  Mitchdl  for  plaintiffs  in  error. 

Mr.  Johns  McCUave  and  Mr.  D.  T.  Watson  for  Pittsburgh, 
Fort  Wayne  &  Chicago  Railway  Company,  defendants  in  error, 
and  Mr.  William  Scott  and  Mr.  Oeorge  B.  Oordon  for  the 
Pennsylvania  Company,  defendants  in  error,  filed  a  joint  brief, 
contending : 


we  take  offspring  to  mean  descendants,  however  remote.  Thompson  v. 
Beasley,  3  Drewry,  7;  Young  v.  Davies,  2  Dr.  &  Sm.  167;  Allen  v.  Markell, 
86  Fenn.  St.  1 17.  Webster  defines  it  *  That  which  is  produced,  especialiy  a 
child  or  children ;  descendants,  however  remote  from  the  stock.'  The  Cen- 
tury Dictionary  says,  *  Progeny ;  descendants,  however  remote  from  the 
stock  ;  issue  ;  a  collective  term  applied  to  several  or  all  descendants.'  True, 
it  may  be  confined  to  children,  as  in  Lister  v.  Tidd,  29  Beavan,  618,  in  a 
division  of  money  at  death  of  widow.  In  the  present  case,  we  interpret 
the  phrase  *  dying  without  offspring  by  her  husband '  to  have  the  same 
legal  effect  and  force  as  the  words  *  dying  without  legitimate  issue '  or  *  heirs 
of  her  body.'    They  are  words  of  limitation,  not  of  purchase. 

'*  Does  the  will  of  James  S.  Stevenson  refer  to  a  definite  or  an  indefinite 
failure  of  issue  or  offspring  of  Amanda  Stephens  ? 

*^  To  undertake  to  cite,  and  still  more  to  reconcile,  the  numerous  decisions 
on  this  general  question  would  not  only  be  confusing  and  interminable,  but 
to  any  clear-headed  lawyer  it  is  impossible.  The  decisions  are  irreconcil- 
able. 

*'But  there  are  general  rules,  well  established,  which  govern  this  case. 
That  the  words  *■  dying  without  issue,'  or '  without  legitimate  issue,'  standing 
alone  and  uncontrolled  by  other  parts  of  the  will,  *  import  an  indefinite 
failure  of  issue  is  well  established,  and  in  all  the  departures  from  funda- 
mental rules '  it  has  not  been  shaken  in  this  State  ;  Eichelberger  v.  BarniU, 
9  Watts,  447,  being  the  leading  case,  affirmed  in  Middleswarth  v.  Blackmore, 
74  Fenn.  St.  414,  and  in  all  subsequent  cases  when  the  question  has  been 
raised.  Prima  facie,  then,  on  the  settled  rule  of  interpretation,  this  phrase 
in  the  will  imports  an  indefinite  failure  of  issue. 

**  Another  canon  of  interpretation  is  properly  invoked -by  the  plaintiff,  to 
wit,  that  the  intention  of  the  testator  must  govern  ;  and  if,  from  reading 
the  whole  will,  it  is  apparent  that  the  testator  meant,  and  has  potentially  said, 
that  the  devise  over  is  to  take  effect  in  case  the  first  taker  dies  leaving  no 
issue  living  at  the  time  of  her  death,  it  is  a  definite  failure  of  issue. 
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L  The  decision  of  the  Supreme  Court  of  Pennsylvania, 
holding  that  under  the  long-settled  rule  of  property  in  Penn- 
sylvania, the  heirs  of  John  Barber  had  no  title  to  the  property 
in  dispute,  is  conclusive  in  the  Federal  courts. 

The  proper  construction  of  this  will,  under  the  law  of  Penn- 
sylvania, has  been  decided  by  the  highest  court  of  the  State 
in  the  case  of  Mitchell  v.  Pittsburgh^  Fort  Wayne  <&  Chicago 
Railway,  165  Penn.  St.  645. 

That  court  held  that,  under  the  first  clause  of  the  will  above 
quoted,  Amanda  took  an  absolute  estate,  and  that  the  limita- 
tion over  in  the  second  clause  of  the  devise  was  substitution- 
ary in  character,  to  take  effect  only  upon  Amanda  dying  in 

^^  Middleswarth  v.  Blackmore,  74  Penn.  St.  414,  was  a  case  of  this  kind, 
wliere  each  of  several  provisions  of  the  will  pointed  distinctly  to  a  distribu- 
tion at  tlie  death  of  Jonathan  without  issue  living  at  his  death,  and  all  these 
provisions  taken  together  showed  clearly  and  conclusively  that  that  was  the 
intention  of  the  testator. 

'*  Is  this  such  a  will  ?  Counsel  for  plaintiffs  have  made  a  very  ingenious 
argument  in  the  affirmative,  and,  while  the  case  is  not  free  from  doubt, 
they  have  failed  to  convince  us  that  the  intention  of  the  testator  was  differ- 
ent from  the  ordinary  legal  import  of  the  terms  used  in  the  devise. 

*'  The  arguments  mainly  are  that  it  must  be  presumed  that  he  intended 
the  event  to  occur,  if  at  all,  in  the  lifetime  of  his  executors  named,  who 
would  then  sell  the  property  and  divide  the  proceeds ;  also  that  testator  in 
the  devise  uses  the  words  Mn  the  event  of  Amanda  dying,  &c.,  and  that  he 
uses  these  words  in  the  preamble  of  his  will,  *  in  the  event  of  my  dying,' 
and  in  the  second  [sixth]  paragraph  of  the  will,  *in  the  event  of  her  (Eliza 
Stevenson's)  death '  —  in  these  two  other  cases  referring  to  what  is  to  be 
done  immediately  upon  the  death  —  that  he,  in  declaring  what  was  to  be 
done  in  the  contingency  of  Amanda's  death,  must  have  intended  at  and  im- 
mediately after  her  death.  It  may  be  he  did  so  intend;  but  we  start  with 
the  presumption,  the  legal  rule  of  interpretation,  against  it,  and  in  our  opin- 
ion it  is  not  overcome  by  the  other  clauses. 

"  The  legatees  of  the  proceeds  of  the  property,  if  sold,  were  not  neces- 
sarily in  being,  or  known  to  testator;  it  is  to  '  the  heirs  of  John  Barber'; 
the  same  words  he  uses  in  another  part  of  the  will,  *  John  Barber  and  his 
heirs,*  evidently  in  the  latter  not  meaning  children. 

**  If  an  indefinite  failure  of  issue  was  intended,  the  fact  as  to  Amanda 
having  had  offspring,  or  her  having  survived  them,  is  immaterial. 

**  We  are  of  tlie  opinion  that  the  will  of  James  S.  Stephenson  devised  an 
estate  tail  in  the  property  in  question  to  Amanda  Stephens,  which,  having 
been  duly  barred  and  the  title  conveyed  to  the  defendants,  they  have  a  good 
title  to  the  property,  and  the  plaintiff  has  no  title  thereto." 
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the  lifetime  of  the  testator.  And,  inasmuch  as  she  survived 
the  testator,  any  operation  of  the  substitutionary  clause  forever 
became  impossible. 

The  Circuit  Court  below  held  that  because  a  single  verdict 
and  judgment  in  ejectment  in  Pennsylvania  is  not  conclusive 
upon  the  parties,  this  decision  of  the  Supreme  Court  of  the 
State  construing  the  will  is  not  conclusive  in  a  second  action 
in  the  Federal  courts,  though,  as  a  precedent,  it  is  entitled  to 
peculiar  regard.  While  it  is  true  that  a  single  verdict  and 
judgment  in  ejectment  is  not  conclusive  upon  the  parties  in 
Pennsylvania,  yet  this  decision  of  the  Supreme  Court  of  the 
State,  declaring  the  law  of  this  will,  we  respectfully  submit 
is  conclusive.  In  a  second  ejectment  brought  in  the  lower 
courts  of  the  State  this  decision  of  the  Supreme  Court  would 
be  absolutely  binding  upon  the  proper  legal  interpretation  of 
the  will.  It  is  true,  that  upon  a  second  appeal  to  the  Su- 
preme Court,  that  court  might  overrule  its  previous  decision, 
as  it  might  overrule  any  former  decision,  but,  yet,  so  long  as 
the  decision  remained,  it  would  give  the  law  of  the  State, 
absolutely  binding  upon  the  parties,  and  upon  all  subordinate 
tribunals  in  the  State  and  upon  the  judges  of  the  Supreme 
Court.  Undoubtedly,  it  was  the  law  of  the  State,  the  law  of 
this  particular  will,  at  the  time  this  case  was  presented  to 
the  Circuit  Court  below,  and  must  so  remain  the  law  until 
overruled  by  the  Supreme  Court  of  the  State. 

That  the  construction  of  a  will,  given  by  the  highest  court 
of  the  State,  will  be  accepted  by  the  Federal  courts,  was  held 
by  this  court  in  Henderson  v.  Oriffin>y  5  Pet.  151. 

In  Suydam  v.  WiUiamaon^  24  How.  427,  the  defendant 
in  ejectment  claimed  title  under  a  purchaser  at  a  sale  of 
the  property  had  under  decree  of  foreclosure  of  a  mortgage 
by  the  Court  of  Chancery  in  New  York.  The  plaintiff 
claimed  under  a  devise  in  the  will  of  an  ancestor  in  the  title, 
by  which  devise  a  certain  trust  had  been  created.  The  title 
depended  upon  the  validity  of  the  foreclosure  proceedings  as 
against  the  terms  of  the  trust  created  by  the  will.  The  Court 
of  Appeals  of  New  York  had  decided  in  favor  of  the  title 
under  the  foreclosure  in   Cochran  v.  Van  Surlat/j  20  Wend. 
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265.  Subsequent  to  this  decision  of  the  state  court  several 
suits  involving  the  same  question  were  brought  to  this  court : 
WiUi<im8on  v.  Berry ^  8  How.  495 ;  WiUiams  v.  Irish  Presbyte- 
rian Churchy  8  How.  565 ;  and  WiUiamaon  v.  BaU^  8  How.  566. 
In  each  of  these  cases  this  court  decided  contrary  to  the  said 
decision,  and  supported  the  title  under  the  trust  in  the  will  as 
against  the  title  claimed  under  the  foreclosure.  Subsequent 
to  the  decisions  of  this  court  in  8  Howard,  the  Court  of  Ap- 
peals in  New  York  rendered  a  decision  upon  the  same  title, 
adhering  to  its  previous  decision  in  Cochran  v.  Van  Surlay^ 
20  Wend.  365,  holding  that,  as  between  the  judgments  of 
their  own  courts  and  those  of  the  courts  of  the  IJnited  States, 
their  own  are  binding  where  there  is  a  conflict  except  in  cases 
arising  under  the  Constitution  and  laws  of  the  United  States, 
when  the  judgments  of  the  Supreme  Court  of  the  United 
States  are  controlling  authorities.  The  question  presented  to 
this  court  in  the  case  cited  in  24  Howard,  was  whether  they 
should  adhere  to  their  own  opinion  as  expressed  in  the  cases 
in  8  Howard,  or  acknowledge  the  authority  of  the  courts  of 
New  York  to  decide  the  validity  of  the  title.  Upon  this  ques- 
tion this  court  yielded  to  the  courts  of  the  State,  abandoning 
their  previous  determination. 

See  also  Beauregard  v.  New  Orleans^  18  How.  497 ;  Miles 
V.  Caldwell,  2  Wall.  35,  43 ;  Daly  v.  Janies,  8  Wheat.  495 ; 
Jackson  v.  Chew^  12  Wheat.  153 ;  Lane  v.  Vick^  3  How.  464. 

In  Swift  V.  Tyson,  16  Pet.  1,  18,  it  was  said  by  Mr.  Justice 
Story:  "In  all  the  various  cases  which  have  hitherto  come 
before  us  for  decision,  this  court  has  uniformly  supposed  that 
the  true  interpretation  of  the  34th  section  limited  its  appli- 
cation to  state  laws  strictly  local ;  that  is  to  say  the  positive 
statutes  of  the  State  and  the  construction  thereof  adopted  by 
the  local  tribunals,  and  to  rights  and  titles  to  things  having  a 
permanent  locality,  such  as  the  rights  and  titles  to  real  estate, 
and  other  matters  immovable  and  intraterritorial  in  their 
nature  and  character." 

In  this  case  we  have  the  decision  of  the  highest  court  of 
Pennsylvania  directly  upon  the  question  as  to  the  right  and 
title  of  the  respective  litigants  herein  to  the  real  estate  situ- 
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ated  in  the  State  of  Pennsylvania,  and  wholly  subject  to  its 
jurisdiction.  We  respectfully  submit  that,  where  the  highest 
court  of  a  State  has  settled  the  title  of  the  respective  parties 
to  land  within  the  State,  its  decision  should  be  respected. 

It  is  a  settled  rule  of  property  in  Pennsylvania  construing 
wills  that  the  happening  of  the  event  on  a  limitation  over  as 
in  Mr.  Stevenson's  will  is  restricted  to  the  lifetime  of  the 
testator.  Admittedly  the  event  on  which  John  Barber's  heirs 
would  take  did  not  happen  in  Mr.  Stevenson's  lifetime. 

The  decision  of  the  Supreme  Court  of  the  State,  confirming 
the  title  of  the  defendant  under  this  will,  was  made  in  appli- 
cation of  the  Pennsylvania  rule  of  property,  which  in  Stevenr 
son  V.  Fox,  125  Penn.  St.  668,  was  stated  and  approved  by 
the  Supreme  Court  of  the  State  in  the  following  language : 
"In  a  devise  to  A  in  fee,  followed  by  a  proviso  that  if  A 
should  die  without  leaving  issue  surviving  him,  then  to  B, 
the  testator  means  the  death  of  A  within  the  period  of  the 
testator's  own  life,  with  the  result  that  A,  surviving  the  tes- 
tator, takes  a  fee  without  any  other  condition  or  limitation, 
and  that  B  takes  nothing."  The  rule  was  announced  in  the 
jurisprudence  of  Pennsylvania  in  the  case  of  Caldwell  v. 
SkiUon,  13  Penn.  St.  152. 

So  we  have  a  clear  ruling  that  the  clause  of  the  will :  "  Or  if 
said  child  shall  die  without  issue  born  alive,"  must  be  held  to 
mean,  dying  without  issue  bom  alive  during  the  lifetime  of 
the  testator. 

The  rule  as  thus  announced  for  the  construction  of  such  pro- 
visions remains  to  this  day  the  law  of  Pennsylvania,  and  is 
thoroughly  imbedded  in  our  jurisprudence  as  a  rule  of  prop- 
erty upon  which  hundreds  of  titles  depend.  Applying  this  rule 
to  our  will,  undoubtedly,  the  testator  when  he  uses  the  words: 
"  In  the  event  of  Amanda  dying  .  .  .  without  offspring 
by  her  husband,"  intended  such  death  as  happening  before  his 
own ;  the  gift  is  immediate ;  there  is  no  precedent  particular 
interest  created.  The  gift  over  is  made  to  depend  upon  an 
actual  contingency,  and  there  is  nothing  in  the  will  to  show 
the  contingency  of  dying  without  offspring  by  her  husband 
was  meant  to  operate  without  limit  during  the  life  of  the  first 
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laker,  and  such  being  the  case,  in  the  language  of  the  court, 
it  is,  as  in  the  other  instance  (death  uncoupled  with  any  cir- 
eamstances  making  it  really  contingent),  restricted  to  death  of 
testator. 

This  rule  has  been  followed  ever  since,  both  as  to  devises  of 
real  estate  and  bequests  of  personal  property,  there  being  no 
distinction  in  Pennsylvania  between  realty  and  personalty 
in  this  respect.  Estate  of  Mary  Biddte^  28  Penn.  St.  59; 
Schoonmaker  v.  Stockton^  37  Penn.  St.  461 ;  Shutt  v.  Ramho^ 
67  Penn.  St.  149;  Karker's  Appeal^  60  Penn.  St.  141; 
Fahmey  v.  Holsinger^  66  Penn.  St.  388;  MickUy'^a  Appeal^ 
92  Penn.  St.  614 ;  Fitzwater*8  Appeal,  94  Penn.  St.  141 ;  Steven- 
son V.  Fox^  126  Penn.  St.  668;  McCormick  v.  McEUigott,  127 
Penn.  St  230 ;  King  v.  Frick,  136  Penn.  St.  676 ;  Morrison 
V.  Tmby,  146  Penn.  St.  640;  Coles  v.  Ayres,  166  Penn.  St. 
197. 

These  decisions  unite  in  defining  the  settled  rule  of  prop- 
erty in  Pennsylvania  to  be  that,  where  the  devise  and  the 
limitation  over  are,  as  in  Mr.  Stevenson's  will,  the  happening 
of  the  condition  is  restricted  to  the  lifetime  of  the  testator, 
and  John  Barber's  heirs  took  no  title  because  the  condition 
sabject  to  which  Amanda  took  did  not  happen  in  testator's 
lifetime. 

For  the  Federal  courts  to  reverse  that  rule,  and  adopt 
another  rule  of  property  for  Pennsylvania,  would  be  to  depart 
from  their  settled  policy  of  following  the  rules  of  property  in 
each  State,  and  would  establish  two  rules  for  the  same  title  — 
one  good  only  in  the  state  courts,  and  one  good  only  in  the 
Federal  courts.  The  title  would,  in  the  end,  depend  on  where 
the  citizen  lived  who  held  it. 

11.  If  the  question  as  to  the  nature  and  extent  of  the  title 
which  Amanda  Stephens  took  under  the  will  of  Mr.  Stevenson 
is  open  in  the  Federal  courts  for  original  investigation,  then 
ive  assert  that  she  took  a  fee  simple  absolute. 

If  the  devise  be  construed  a  fee  tail,  it  was  barred  and 
became  a  fee  simple. 

If  the  devise  be  construed  a  fee  with  limitation  over,  the 
fee  became  absolute,  because  {a)  the  event  upon  which  the 
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limitation  must  happen  was  under  the  rule  of  property  in 
Pennsylvania  restricted  in  time  to  the  lifetime  of  the  testator, 
and  admittedly  it  did  not  so  happen,  {b)  The  conditions,  upon 
the  non-performance  of  which  the  estate  was  to  go  over,  were 
performed  by  Amanda.  She  did  not  die  unmarried  —  she 
married  and  had  offspring  by  her  husband  —  and  therefore 
the  estate  did  not  go  to  John  Barber's  heirs. 

(1)  The  word  "offspring"  used  in  this  clause  of  the  will 
has  the  same  legal  significance  as  the  word  *^ issue"  used  in 
similar  clauses.  Young  v.  Daviea^  2  Drew.  &  Sm.  167; 
Thompson  v.  Veasley,  3  Drew.  7 ;  AUen  v.  Markle,  36  Penn. 
St.  117 ;  Denn  v.  Puchey,  5  T.  R.  299,  306 ;  Vaughn  v.  Dickea, 
20  Penn.  St.  509. 

So  in  our  case,  as  Amanda  could  not  have  lawful  issue  with- 
out marriage,  we  may  disencumber  the  sentence  of  the  mar- 
riage condition  as  was  done  in  Vaughn  v.  Dickes;  and,  so 
reading  the  will,  we  have  the  ordinary  case  of  limitation  over 
after  an  indefinite  failure  of  issue,  void  as  an  executory  devise ; 
good,  as  a  vested  remainder,  subject  to  be  barred  by  fine,  or 
common  recovery,  and  now,  under  our  statutes,  by  deed  exe- 
cuted and  acknowledged  in  accordance  therewith,  which  the 
verdict  in  this  case  has  found  to  have  been  done.  This  has 
been  the  unmolested  construction  of  such  clauses  in  Pennsyl- 
vania, certainly  ever  since  the  case  of  EicheJherger  v.  BamitZy 
9  Watts,  447.  See  also  Hackney  v.  Tracy,  137  Penn.  St.  63 ; 
Taylor  v.  Taylor,  63  Penn.  St.  481. 

(2)  The  second  matter  found  by  the  plaintiflTs  counsel  to 
rebut  the  established  meaning  which  the  law  has  placed  upon 
such  clauses  is  the  direction,  "  to  divide  the  proceeds  of  such 
sale  among  living  persons."  Here  again  the  language  of  the 
will  is  unfortunate  for  their  contention.  The  direction  is: 
"  Then  these  lots  are  to  be  sold  and  the  proceeds  to  be  divided 
equally  amongst  the  heirs  of  John  Barber." 

At  the  time  the  will  took  eflfect  John  Barber  was  living, 
and  had  certain  children  living.  The  testator,  however,  in 
the  clause  does  not  direct  the  division  amongst  the  children 
of  John  Barber,  but  amongst  his  heirs,  and,  as  there  can  be  no 
heir  of  a  living  person,  the  legal  meaning  of  the  phrase  cer- 
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tainly  contemplated  a  division  only  after  John  Barber's  death, 
and  then  among  his  heirs  whosoever  they  might  be.  That  he 
used  the  word  "  heirs  "  in  its  proper  meaning  is  manifest  from 
the  next  sacceeding  clause  of  the  will,  wherein  he  devised  an 
estate  in  fee  to  John  Barber  as  follows :  '^  I  give  and  bequeath 
to  John  Barber,  of  Columbia,  and  his  heirs,  the  lots,"  etc. 
Clearly  in  this  clause  he  did  not  mean  "children"  by  the 
word  "  heirs,"  but  intended  to  give,  as  he  did  give,  by  appro- 
priate language,  an  estate  in  fee  simple.  The  word  "  heirs " 
in  the  one  clause  has  precisely  the  same  meaning  as  in  the 
other.  There  is  no  direction,  therefore,  in  our  will  to  divide 
the  proceeds  among  living  persons,  but  the  direction  is  to 
divide  them  among  "  heirs  "  of  a  living  person,  thereby  clearly 
manifesting  that  he  only  contemplated  such  division  as  a  re- 
mote possibility,  or,  at  least,  after  the  death  of  John  Barber, 
and  not  during  his  lifetime. 

A  limitation  over  to  persons  named  and  in  being  at  the 
time  of  the  testator's  death,  or  of  the  making  of  the  will,  is  a 
common  feature  in  many  of  the  cases  where  the  estate  created 
has  been  adjudged  a  fee  tail  in  the  first  taker. 

In  Eichetberger  v.  Bamitz^  9  Watts,  447,  the  leading  case  in 
Pennsylvania,  the  limitation  over  was  to  other  children  of  the 
testator  by  name,  all  living  at  the  death  of  the  devisor. 

In  Hachiey  v.  Tracy y  137  Penn.  St.  53,  the  limitation  over 
was  to  a  named  sister  of  the  testator  living  at  the  time  of  his 
death ;  and  it  was  expressly  said  by  the  court  that  this  cir- 
cumstance was  not  sufficient  to  show  that  the  testator  in- 
tended a  definite  failure  of  issue.  So  in  Lapsley  v.  Lapaley, 
9  Penn.  St.  130;  Allen  v.  Henderson,  49  Penn.  St.  333; 
Cochrom  v.  Cochra/a,  127  Penn.  St.  486. 

The  absolute  answer  to  these  suggestions  of  the  plaintiffs 
in  error  is  found  in  the  decision  in  Criley  v.  Chamberlain,  30 
Penn.  St.  161. 

(3)  The  third  matter  found  by  the  plaintiffs  by  which  to 
rebut  the  definition  of  the  law,  is  in  combining  the  contin- 
gency of  death,  unmarried,  with  death  without  offspring,  if 
married. 

The  cases  in  Pennsylvania,  however,  have  settled  this  con- 


Digiti 


zed  by  Google 


96  OCTOBER  TERM,  1896. 

Argament  for  Defendants  in  Error. 

tention  against  the  plaintiffs.  Vaughn  v.  Dickes^  20  Penn. 
St.  509.  MatOach-  v.  Roberts,  54  Penn.  St.  148 ;  McCuUough 
V.  Fenton,  65  Penn.  St.  418. 

(4)  The  fourth  cause  for  finding  that  the  testator  has  used 
language  to  rebut  the  definition  of  the  law  is  supposed  lo  lie 
in  the  use  by  the  testator  of  the  expression  "  in  the  event  of,'* 
and  the  word  ^'  then  " ;  and  it  is  supposed  that  these  expres- 
sions mark  the  death  of  Amanda  as  the  time  at  which  the 
failure  of  issue  shall  be  fixed. 

The  expression  "  in  the  event  of  Amanda  dying  unmarried, 
or  if  married,  dying  without  oflfspring,"  etc.,  certainly  means, 
and  can  only  mean,  that  if  Amanda  should  die  unmarried,  or 
if  married,  should  die  without  issue ;  or,  upon  Amanda  dying 
unmarried,  or  if  married,  dying  without  issue,  etc. 

The  words  "  in  the  event  of "  were  clearly  used  to  express 
the  contingency  referred  to.  There  can  be  no  doubt  or  am- 
biguity as  to  the  meaning  of  this  expression.  Nor  can  the 
use  of  the  word  "then"  have  the  efl'ect  contended  for  and 
it  has  never  been  given  such  effect  in  any  of  the  cases  cited. 
EicheUberger  v.  Barnitz,  yl>.  sup, ;  RohinsorCs  Estate,  119  Penn. 
St.  418 ;  Lawrence  v.  Lawrence,  105  Penn.  St.  335 ;  Retnoehlv. 
Shirk,  119  Penn.  St.  108. 

The  rule  in  Eichelherger  v.  Bamitz  has  been  applied  in  a 
multitude  of  cases  in  Pennsylvania  in  the  construction  of 
devises  similar  to  the  one  now  before  us.  Boff^s  Estate,  147 
Penn.  St.  636 ;  Ray  v.  Alexander,  146  Penn.  St.  242 ;  Hackney 
V.  Tracy,  137  Penn.  St.  53 ;  Cochran  v.  Cochran,  127  Penn.  St. 
486;  Reinoehl  v.  Shirk,  119  Penn.  St.  108;  Bassett  v.  Hawk, 
118  Penn.  St.  94;  Carroll  v.  Burns,  108  Penn.  St.  386;  Law- 
rence V.  Lawrence,  105  Penn.  St.  335 ;  Ogden^s  Appeal,  70 
Penn.  St.  501 ;  Oast  v.  Baer,  62  Penn.  St.  35 ;  Matlack  v.  Rob- 
erta, 54  Penn.  St.  148 ;  Criley  v.  Chamberlain,  30  Penn.  St.  161 ; 
Vaughn  v.  Dickes,  20  Penn.  St.  509;  Lapsley  v.  Lapsley,  9 
Penn.  St.  130. 

Many  more  cases  might  be  added  to  those  cited,  but  refer- 
ence to  these  will  be  sufficient  to  illustrate  the  application  of 
the  rule  of  Eichelherger  v.  Bamitz  in  the  construction  of  clauses, 
in  many  of  them,  of  the  identical  force  and  effect  of  the  clause 
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in  controversy  here.  By  the  rule  of  property  established  by 
these  decisions,  we  contend  there  can  be  no  doubt  that  if 
Amanda  Stephens  did  not  take  a  fee  absolute,  she  at  least 
took  a  fee  tail,  under  the  will  of  James  Stevenson,  which  has 
been  properly  barred  under  the  statutes. 

Under  the  will  Amanda  took  on  testator^s  death  an  absolute 
estate  in  fee  simple. 

The  Supreme  Court  of  Pennsylvania,  in  a  well-reasoned 
opinion,  held  that  Amanda  took  an  absolute  estate ;  that  this 
absolute  estate  was  not  limited,  but  a  clause  substitutionary 
in  character  was  inserted,  which,  in  the  event  of  ''  Amanda 
dying  unmarried,  or,  if  married,  dying  without  offspring  by 
her  husband,  then  those  lots  are  to  be  sold  and  the  proceeds 
to  be  divided  equally  among  the  heirs  of  John  Barber." 

That  the  dying  without  issue  (which  is  what  the  clause 
means)  the  testator  intended  should  take  place  in  his  life- 
time, and  as  it  did  not  the  estate  became  absolute  in  Amanda 
on  testator's  death. 

That  this  will  admits  of  this  construction  that  opinion 
proves.  It  is  so  well  written  and  reasoned  that  no  words  of 
ours  will  add  to  it,  and  even  if  this  court  should  hold  that  it 
is  not  conclusive,  it  is,  at  least,  entitled  to  peculiar  weight. 
Bucher  v.  Cheshire  Railroad,  125  U.  S.  555,  584. 

As  was  said  in  Burgess  v.  Seligmariy  107  U.  S.  34,  "  for  the 
sake  of  harmony,  and  to  avoid  confusion,  the  Federal  courts 
will  lean  towards  an  agreement  of  views  with  the  state  courts, 
if  the  question  seems  to  them  balanced  with  doubt."  See  also 
Jackson  v.  Cfiew^  12  Wheat.  153. 

Mr.  Justice  Gray,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  real  question  between  the  parties,  upon  which  the  de- 
cision of  this  case  must  turn,  is  what  estate  Amanda  Stephens 
took  under  the  will  of  James  S.  Stevenson,  by  which  he  de- 
vised to  her  certain  lots  of  land  in  Pittsburgh,  and  further  pro- 
vided as  follows :  "  In  the  event  of  Amanda  dying  unmarried, 
or,  if  married,  dying  without  offspring  by  her  husband,  then 
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these  lots  are  to  be  sold,  and  the  proceeds  to  be  divided  equally 
among  the  heirs  of  John  Barber." 

The  testator  duly  published  his  will  on  October  16,  1831, 
and  died  on  the  same  day,  being  fifty  years  old.  At  that  date, 
John  Barber  was  alive  and  married,  and  had  children,  some 
of  whom  are  plaintiffs  in  this  action  of  ejectment.  Amanda 
Stephens,  then  a  child  of  five  years  of  age,  and  so  described 
in  the  will,  survived  the  testator,  and  afterwards  married. 
She  and  her  husband  executed  a  deed  of  the  land,  intended 
and  sufficient  to  bar  an  estate  tail  therein;  and  afterwards 
conveyed  the  land  in  fee  simple  to  the  defendants  and  others. 

The  testator  died,  and  his  will  took  effect,  before  the  pas- 
sage of  the  statute  of  Pennsylvania  of  April  8,  1833,  c.  128, 
§  9,  providing  that  '^  all  devises  of  real  estate  shall  pass  the 
whole  estate  of  the  testator  in  the  premises  devised,  although 
there  be  no  words  of  inheritance  or  of  perpetuity,  unless  it 
appear  by  a  devise  over,  or  by  words  of  limitation  or  other- 
wise in  the  will,  that  the  testator  intended  to  devise  a  less 
estate  " ;  and  long  before  the  statute  of  April  27,  1855,  c.  387, 
§  1,  providing  that  "  whenever  hereafter,  by  any  gift,  convey- 
ance or  devise,  an  estate  in  fee  tail  would  be  created  accoid- 
ing  to  the  existing  laws  of  this  State,  it  shall  be  taken  and 
construed  to  be  an  estate  in  fee  simple,  and  as  such  shall  be 
inheritable  and  freely  alienable."  Penn.  Laws  of  1832-33, 
p.  249 ;  Laws  of  1855,  p.  368 ;  Purdon's  Digest,  (12th  ed.)  2103, 
§11;  810,  §8. 

A  former  action  of  ejectment  was  brought  by  the  adminis- 
trator with  the  will  annexed  of  the  testator  against  these  de- 
fendants in  the  court  of  common  pleas  of  Allegheny  county, 
in  the  State  of  Pennsylvania,  which  directed  a  verdict  and 
rendered  judgment  for  the  defendants,  on  the  ground  that 
Amanda  Stephens  took  an  estate  tail,  which  had  been  duly 
barred,  and  the  title  conveyed  to  the  defendants. 

Upon  a  writ  of  error,  that  judgment  was  affirmed  by  the 
Supreme  Court  of  Pennsylvania,  on  the  ground  that  the  devise 
over  to  the  heirs  of  John  Barber  was  an  alternative  and 
substitutionary  devise,  dependent  upon  the  contingency  of 
Amanda's  dying  without  offspring  in  the  lifetime  of  the 
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testator,  and  this  contingency  not  having  happened,  that 
she  took  an  absolute  estate  in  fee  simple.    165  Penn.  St.  645. 

This  second  action  of  ejectment  was  afterwards  brought  in 
the  Circuit  Court  of  the  United  States,  which  directed  a  ver- 
dict and  rendered  judgment  for  the  defendants,  on  the  ground 
that  Amanda,  if  she  did  not  take  a  fee,  took  at  least  an  estate 
tail.    69  Fed.  Rep.  501. 

To  reverse  this  judgment,  the  plaintiffs  sued  out  a  writ  of 
^rror  from  the  Circuit  Court  of  Appeals,  which  has  certified 
to  this  court  these  two  questions : 

"  First.  Is  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania, before  referred  to,  conclusive  ?    If  not,  then, 

'^Second.  What  estate  did  Amanda  Stephens  take  under 
the  devise?" 

The  first  question,  in  the  terms  in  which  it  is  expressed, 
and  taken  by  itself,  is  somewhat  difficult  to  answer. 

The  decision  of  the  Supreme  Court  of  Pennsylvania,  in  the 
former  action  of  ejectment,  is  certainly  not  conclusive  as  an 
adjudication  of  the  rights  of  the  parties,  inasmuch  as  a  single 
verdict  and  judgment  in  ejectment,  not  being  conclusive  under 
the  laws  and  in  the  courts  of  the  State,  is  not  conclusive  in 
the  courts  of  the  United  States,  and  is  no  bar  to  a  second 
action  of  ejectment.  Equator  Co,  v.  Hall^  106  U.  S.  86; 
BriUon  v.  Thornton^  112  U.  S.  626;  Oihson  \.'Lyan,  115 
U.  S.  439;  SmaU  v.  MitcheU,  143  U.  S.  99. 

The  question,  whether  the  opinion  of  the  Supreme  Court  of 
the  State  in  the  former  action  is  conclusive  evidence  of  the 
law  of  Pennsylvania  in  a  court  of  the  United  States,  depends 
upon  the  further  question  whether  the  opinion  is  declaratory 
of  the  settled  law  of  Pennsylvania  as  to  the  effect  of  such 
Revises,  or  is  a  decision  upon  the  construction  of  this  particu- 
lar devise. 

When  the  construction  of  certain  words  in  deeds  or  wills 
of  real  estate  has  become  a  settled  rule  of  property  in  a 
State,  that  construction  is  to  be  followed  by  the  courts  of  the 
United  States  in  determining  the  title  to  land  within  the 
State,  whether  between  the  same  or  between  other  parties. 
-Jackson  v.  Chew^  12  Wheat.  153,  167;  Henderson  v.  Oriffin^ 
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5  Pet.  151;  Suydam  v.  Williamson,  24  How.  427;  Burgess 
V.  Sdigman,  107  U.  S.  20,  33. 

Bat  a  single  decision  of  the  highest  court  of  a  State  upon 
the  construction  of  the  words  of  a  particular  devise  is  not 
conclusive  evidence  of  the  law  of  the  State,  in  a  case  in  a 
court  of  the  United  States,  involving  the  construction  of  the 
same  or  like  words,  between  other  parties,  or  even  between 
the  same  parties  or  their  privies,  unless  presented  under  such 
circumstances  as  to  be  an  adjudication  of  their  rights.  Lome 
V.  Vick,  3  How.  464,  and  Vick  v.  Vicksburg,  1  How.  (Miss.) 
379 ;  Homer  v.  Brown,  16  How.  354,  and  Brown  v.  Lawrence, 
3  Cush.  390 ;  Gibson  v.  Lyon,  115  U.  S.  439,  446. 

It  becomes  important,  therefore,  that  the  opinion  of  the 
Supreme  Coiirt  of  Pennsylvania  in  the  former  action  of  eject- 
ment should  be  carefully  examined  and  compared  with  the 
previous  judgments  of  that  court. 

In  that  opinion,  delivered  by  Chief  Justice  Sterrett,  the 
principal  grounds  of  the  decision  were  stated  as  follows: 

'^Although  the  devise  to  Amanda  Stephens  was  made 
before  the  act  of  1833,  and  without  words  of  inheritance, 
yet,  when  read  in  connection  with  the  introductory  clause  of 
James  S.  Stevenson's  will,  there  is  a  plain  intent  manifested 
in  the  first  instance,  to  give  her  an  absolute  estate.  In 
McGvZUntgh  v.  Oilm^re,  11  Penn.  St.  370,  where  substantially 
the  same  expression  was  used,  this  court  said :  '  These  words, 
and  the  like  of  tHem,  are  generally  carried  down  into  the 
corpus  of  the  will,  to  show  that  the  testator  meant  to  dispose 
of  his  whole  interest  in  a  particular  devise,  unless  words  are 
used  which  plainly  indicate  an  intent  to  limit  it.'  Numerous 
cases  to  the  same  eflFect  are  cited  in  Schriver  v.  Meyei*,  19 
Penn.  St.  87.  The  first  taker  is  always  the  favorite  object  of 
testator's  bounty,  and  as  such  entitled  to  the  benefit  of  every 
implication. 

"  There  are  no  words  used  in  the  second  paragraph  of  the 
will,  containing  the  devise  to  Amanda,  which  indicate  any 
intent  to  limit  her  estate.  Had  the  will  stopped  there,  the 
devise  would  unquestionably  have  been  absolute.  The  follow- 
ing paragraph  was  not  intended  to  operate  by  way  of  limita- 


Digiti 


zed  by  Google 


BARBER  V.   PITTSBURGH   &c.   RAILWAY.        101 

Opiuion  of  the  Court. 

tion,  but  was  manifestly  substitutionary  in  its  character. 
The  thought  would  very  naturally  occur  to  testator  to  make 
an  alternative  devise  for  the  contingency  of  Amanda's  dying 
without  issue;  BiddUn  Appeal^  28  Penn.  St.  59;  and  this 
was  in  eflfect  what  was  done.  'In  the  event,'  said  testator, 
*  of  Amanda  dying  unmarried,  or,  if  married,  dying  without 
offspring  by  her  husband,  then  these  lots  are  to  be  sold,  and 
the  proceeds  to  be  divided  equally  among  the  heirs  of  John 
Barber.'  The  word  'offspring'  here  used  is  but  a  synonym 
for 'issue';  and  'issue'  cannot  be  lawful  without  marriage. 
The  devise  is,  then,  in  the  first  instance,  to  Amanda;  and,  in 
the  event  of  her  dying  without  issue,  over  to  alternate  bene- 
ficiaries. Dying  without  issue  was  thus  made  the  contingency 
upon  which  the  substituted  beneficiaries  could  take.  Coles  v. 
Ayres^  156  Penn.  St.  197.  But  death  when?  Where,  as 
here,  there  is  nothing  to  indicate  an  adverse  intent,  additional 
limitations  dependent  on  no  other  contingency  than  is  implied 
from  the  language  'if  any  of  them  die,'  or  'in  case  of 
death,'  or  the  like,  cannot  be  referred  to  tlie  event  whenever 
it  may  happen  —  for  that  would  be  to  give  a  forced  construc- 
tion to  the  words  —  but  must  be  construed  as  referring  to 
death  in  association  with  some  additional  circumstance  which 
makes  it  actually  contingent.  That  circumstance  is  said  to 
be  naturally  in  regard  to  the  time  of  happening,  and  that 
time,  where,  as  here,  the  gift  is  immediate,  is  necessarily  the 
death  of  the  testator,  there  being  no  other  period  to  which 
the  death  can  refer.  Caldwell  v.  SkUtoji,  13  Penn.  St.  152." 
165  Penn.  St.  649,  650. 

The  first  statement,  that  by  the  devise  in  the  second  para- 
graph of  the  will,  read  in  connection  with  the  introductory 
clause,  there  was  a  plain  intent  manifested,  in  the  first 
instance,  to  give  Amanda  an  absolute  estate,  was  in  accord 
with  the  settled  law  of  Pennsylvania.  Schriver  v.  Meyer^ 
(1852)  19  Penn.  St.  87,  90,  91,  and  cases  there  cited.  And  the 
statement  that  the  word  "offspring,"  in  the  next  paragraph, 
was  used  as  a  synonym  for  "issue,"  was  in  accord  with  a 
judgment  of  that  court  delivered  in  1859  by  Mr.  Justice 
Strong  (afterwards  of  this  court),  as  well  as  with  the  English 
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decisions.  AUen  v.  Marhle^  36  Penn.  St.  117;  Thompson  v. 
Beasley^  3  Drewry,  7  ;   Young  v.  Dmie%^  2  Dr.  &  Sm.  167. 

Whether  the  conclusion,  that  the  devise  over  to  John  Bar- 
ber's heirs  was  substitutionary,  and  could  take  effect  only  at 
the  time  of  testator's  death,  and  not  afterwards,  was  in  accord 
with  the  law  of  Pennsylvania  as  declared  in  previous  decisions, 
is  a  question  requiring  more  consideration. 

Chief  Justice  Sterrett's  propositions  as  to  the  meaning  of 
the  words  '^  in  case  of  death,"  or  the  like,  are  taken,  almost 
verbatim^  from  the  opinion  of  Mr.  Justice  Bell,  in  CaLdwdL  v. 
SJcUton,  (I860)  13  Penn.  St.  152,  to  which  he  refers.  In  that 
case,  the  testator  devised  real  estate  to  his  wife  during  her 
life  or  widowhood,  and,  at  her  decease  or  marriage,  to  his 
children  in  equal  shares  in  fee,  and,  in  case  of  the  death  of 
any  child,  his  share  to  go  to  his  issue,  or  if  he  should  ^'  die 
without  issue  bom  alive,"  to  the  testator's  surviving  children ; 
the  decision  was  that  the  devise  over  to  the  children,  upon  the 
death  or  marriage  of  the  widow,  must  take  effect  upon  her 
death,  or  upon  the  testator's  death  if  he  survived  her,  and,  there- 
fore, the  devise  over  of  the  share  of  each  child  must  take  effect 
at  the  same  time ;  and  in  the  opinion,  immediately  after  the 
propositions  above  referred  to,  Mr.  Justice  Bell  added :  "  But 
as  a  testator  is  not  supposed  to  anticipate  himself  surviving 
the  object  of  his  bounty,  this  construction  is  only  made  from 
necessity,  and  gives  way  when  the  contingency  of  the  death 
of  the  first  beneficiaries  may  be  referred  to  some  other  time." 
13  Penn.  St.  156. 

There  is,  indeed,  a  line  of  cases  in  that  court,  in  which  a 
devise  over,  after  a  devise  in  fee,  has  been  held  to  be  sub- 
stitutionary, when  expressed  by  such  words  as  if  the  first 
taker  die  "without  children";  Biddle's  Estate,  (1857)  28 
Penn.  St.  59 ;  McCormick  v.  McElligott,  (1889)  127  Penn.  St. 
230 ;  or ''  without  leaving  issue  living  at  the  tim^  of  his  death," 
Mickley*s  Appeal,  (1880)  92  Penn.  St.  514;  Stevenson  v.  Fox^ 
(1889)  125  Penn.  St.  568 ;  King  v.  Frick,  (1890)  135  Penn.  St. 
575;  Moi^rison  v.  Trxiby,  (1891)  145  Penn.  St.  540;  or  "in- 
testate and  without  issue,"  Karker's  Appeal^  (1869)  60  Penn. 
St.  141 ;  Coles  v.  Ayres^  (1893)  156  Penn.  St.  197.    In  none  of 
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these  cases,  however,  was  the  devise  so  expressed  that  it  could 
be  construed  as  creating  an  estate  tail. 

Two  other  cases  were  cited  at  the  bar,  as  favoring  the  sub- 
stitutionary rule,  in  one  of  which  "  die  unmarried  or  without 
issue  " ;  Schoonmaker  v.  Stockton^  (1860)  37  Penn.  St.  461 ;  and 
in  the  other  "  die  without  heirs  "  ;  Shutt  v.  Bambo^  (1868)  57 
Penn.  St,  149 ;  were  held  to  mean  "  die  in  the  lifetime  of  the 
testator."  But  in  each  of  them,  not  only  the  first  device  was 
to  a  child  of  the  testator  in  fee,  and  the  limitation  over  was 
to  the  testator's  other  children,  but  the  whole  scope  of  the 
will  was  thought  to  show  that  he  could  not  have  meant  an 
indefinite  failure  of  tlie  issue.  And  in  the  second  case,  Chief 
Justice  Thompson  said :  "  But  giving  the  words  of  the  clause  all 
that  could  possibly  be  claimed  for  them,  to  wit,  an  implication 
of  a  limitation  to  issue  by  the  words '  die  without  heirs,'  equiva- 
lent to  '  dying  without  issue,'  as  in  Eichdberger  v.  Barnits,  9 
Watts,  447,  and  kindred  cases,  the  devise  to  Emma  Rambo, 
the  plaintiff  below,  would  be  a  fee  tail,  which  by  the  act  of 
April  27,  1855,  would  be  turned  into  a  fee  simple,  the  will 
bearing  date  May  27,  1857.  That  the  word  *  heirs'  meant 
'  issue '  must  be  inferred,  in  the  presence  of  the  fact  that  her 
brothers  and  sisters  were  living  and  would  be  her  heirs.  It 
must,  therefore,  have  been  'issue,'  that  was  meant  by  the 
words.  In  either  view  of  the  case,  the  plaintiff  below  was 
vested  with  the  fee  simple  of  the  property  in  question."  57 
Penn.  St.  151. 

Where  a  testator  specifically  devised  lands  to  his  daughter 
in  fee,  and  provided  that  should  she  "die  in  her  minority, 
and  without  lawful  issue  then  living,  the  lands  hereby  devised 
shall  revert  to  and  become  part  of  the  residue  of  my  estate," 
the  substitutionary  rule  was  not  applied,  either  by  the  Supreme 
Court  of  Pennsylvania,  or  by  this  court;  but  both  courts  held 
that  the  daughter,  having  survived  the  testator,  took  an  estate 
in  fee,  subject  to  be  divested  by  her  afterwards  dying  under 
age  and  without  issue.  Britton  v.  Thornton^  (1878)  25  Pitts- 
burgh Law  Journal,  158,  and  (1884)  112  U.  S.  526. 

A  careful  examination  of  the  adjudged  cases  in  Pennsyl- 
vania irresistibly  compels  us  to  the  conclusion  that  there  is 
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no  settled  rule  of  property  in  that  State,  by  which  the  words 
of  the  devise  to  Amanda  Stephens,  "and  in  the  event  of 
Amanda  dying  unmarried,  or,  if  married,  dying  without  off- 
spring by  her  husband,"  should  be  construed  as  restricted  to 
her  death  in  the  testator's  lifetime,  making  the  devise  over 
substitutionary,  and  to  take  effect  only  upon  her  death  within 
that  time. 

The  result  is,  that  the  decision  of  the  Supreme  Court  of 
Pennsylvania  upon  the  construction  of  the  will  of  James  S. 
Stevenson  is  not  conclusive ;  and  that  the  first  question  cer- 
tified to  this  court  by  the  Circuit  Court  of  Appeals  must  be 
answered  in  the  negative. 

This  brings  us  to  the  second  question,  which  is,  "  What  estate 
did  Amanda  Stephens  take  under  the  devise?" 

In  Eichelherger  v.  Baimitz,  above  cited,  decided  in  1840,  the 
court,  speaking  by  Mr.  Justice  Serjeant,  said :  "  The  principle 
has  now  become  a  settled  rule  of  property,  in  relation  to  lands, 
that  if  a  devise  be  made  to  one  in  fee,  and  if  he  die  without 
issue,  or  on  failure  of  issue,  or  for  want  of  issue,  or  without 
leaving  issue,  then  over  to  another  in  fee,  the  estate  of  the 
first  taker  is  a  fee  tail,  which,  if  he  have  issue,  passes  to  them 
ad  injmiturrh  by  descent  as  tenants  in  tail."  And  this  rule 
was  applied  to  a  devise  in  which  the  contingency  was  ex- 
pressed in  the  words  "  my  will  is,  because  my  son  Henry  is 
not  yet  married,  that  if  he  should  die  without  leaving  any 
lawful  issue,  that  then  his  fuU  share  shall  fall  or  go  in  equal 
share  to  my  other  three  children."     9  Watts,  450,  451. 

In  Middleawarth  v.  BlacJcmore,  (1873)  74  Penn.  St.  414,  419, 
the  court,  speaking  by  Mr.  Justice  Mercur,  and  referring  to 
Eichelberger  v.  Barnitz^  above  cited,  and  other  cases,  recog- 
nized and  affirmed  that  "  as  a  general  rule,  and  standing  alone, 
the  language, '  die  without  leaving  any  legitimate  issue,'  must 
be  understood  to  mean  issue  indefinitely;  that  the  estate 
created  would,  in  such  case,  have  been  one  in  tail";  and 
denied  such  effect  to  those  words,  only  because  of  the  general 
scope  of  the  particular  will,  and  of  the  land  being  thereby 
charged  with  the  payment  of  certain  sums  to  persons  living, 
and  required,  in  case  of  the  happening  of  the  contingency 
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named,  to  be  sold  by  the  testator's  executors,  and  the  pro- 
ceeds, after  paying  those  sums,  to  be  distributed  among  his 
grandchildren. 

Again,  in  Lawrence  v.  Lawrence^  (1884)  105  Penn.  St.  335, 
a  devise  of  land  to  the  testator's  two  nephews,  "and  their 
heirs,  as  tenants  in  common,"  but  if  one  of  them  "should  die 
without  leaving  lawful  issue,"  his  share  to  go  to  the  other, 
"  his  heirs  and  assigns  forever,"  was  held  to  create  an  estate 
tail  in  the  nephews ;  and  Mr.  Justice  Trunkey,  in  delivering 
judgment,  said  that  it  had  not  been  doubted,  since  the  de> 
cision  in  Eichelherger  v.  Baniitz^  above  cited,  that  the  rule 
in  Pennsylvania  is  that  "the  established  interpretation  of 
words  of  limitation  on  failure  of  issue,  whether  the  terms 
be  *  if  he  die  without  issue,'  '  if  he  die  without  having  issue,' 
'  if  he  have  no  issue,'  or  '  if  he  die  before  he  has  any  issue,' 
in  absence  of  all  words  making  a  different  intent  apparent, 
is,  that  they  import  a  general  indefinite  failure  of  issue,  and 
not  a  failure  at  the  first  taker's  death."     105  Penn.  St.  339. 

In  Reinaehl  v.  Shirk,  (1888)  119  Penn.  St.  108,  the  testator 
devised  real  estate  to  two  children  of  his  deceased  son  in  fee, 
and  if  either  should  "  die  without  leaving  lawful  issue,"  his 
share  to  go  to  the  survivor,  and  "  if  both  of  the  said  children 
should  die  without  leaving  lawful  issue,"  the  real  estate  de- 
vised to  them  to  go  to  the  testator's  other  children;  and 
directed  that  under  no  circumstances  should  his  son's  divorced 
wife  have  any  part  of  the  testator's  estate.  The  court,  speak- 
ing by  Mr.  Justice  Sterrett,  held  that  the  children  of  the  son 
took  an  estate  tail ;  and  said  that  since  Eichelherger  v.  Bamitz, 
above  cited,  it  had  undoubtedly  been  the  rule  in  Pennsylvania, 
that,  standing  alone,  the  woi'ds  "  die  without  leaving  issue," 
or  other  expressions  of  the  same  import,  mean  a  general 
indefinite  failure  of  issue,  and  not  a  failure  at  the  death  of 
the  first  taker. 

In  Backney  v.  Tracy,  (1890)  137  Penn.  St.  53,  a  testator, 
who  made  his  will  in  1854  and  died  in  1864,  devised  real  estate 
to  his  daughter  Elizabeth,  "  but  in  case  my  daughter  Elizabeth 
should  die  without  issue,  then  in  that  case  all  her  interest  that 
she  might  or  could  have  in  the  same  to  descend  to  my  daugh- 


Digiti 


zed  by  Google 


106  OCTOBER  TERM,  1896. 

Opinion  of  the  Conrt. 

ter  Mary  " ;  and  it  was  held,  in  an.  opinion  delivered  by  Mr. 
Justice  Green,  reviewing  the  previous  cases,  that  the  devise 
over  was  upon  an  indefinite  failure  of  issue  of  Elizabeth,  and 
that  she  took  an  estate  tail,  enlarged  by  the  act  of  1855  into 
a  fee  simple. 

Like  decisions  were  made  in  1892  in  two  cases.  In  one  of 
which  the  devise  was  to  a  daughter  in  fee  simple,  "  provided^ 
nevertheless,  that  in  case  she  shall  die  without  leaving  lawful 
issue,  then  it  is  my  will  that  the  property  above  devised  to  her 
shall  be  equally  divided  amongst  the  children  of  my  brother"; 
Bay  V.  Alexander^  146  Penn.  St.  242 ;  and  in  the  other  the 
testator,  after  devising  to  his  wife  an  estate  for  life,  provided 
that  ^^  in  case  either  of  my  daughters  shall  die  without  issue^ 
either  before  or  after  the  decease  of  my  wife,  then  the  amount 
of  their  share  or  shares  in  the  residue  of  the  estate  shall  revert 
back  to  the  remainder  of  my  children,  share  and  share  alike  " ; 
and  ^^  the  share  or  shares  that  such  of  my  daughters  as  may 
be  without  issue  before  or  after  the  death  of  my  wife  may  be 
entitled  to  "  should  be  invested,  and  the  income  paid  to  them ; 
^'.and  after  her  death  the  residue  of  the  estate  is  to  be  divided, 
share  and  share  alike,  amongst  those  of  my  heirs  that  are  then 
alive."     Hoff's  Estate,  147  Penn.  St.  636. 

In  view  of  this  series  of  adjudications  of  the  highest  court  of 
the  State,  extending  over  more  than  half  a  century,  we  cannot 
but  accede  to  the  opinion  expressed  by  Judge  Atcheson,  with 
the  concurrence  of  Judge  Buffington,  in  the  Circuit  Court  of  the 
United  States,  in  the  case  at  bar,  that  '*  it  is  firmly  established  by 
an  unbroken  line  of  authorities,  that  a  devise  over  to  named 
living  persons,  upon  the  failure  of  the  issue  of  the  first  taker, 
does  not  import  a  definite  failure  of  issue  " ;  and  that  "  to  hold 
at  this  late  day  that  such  a  devise  over  imports  a  definite  failure 
of  issue*  would  shake  a  multitude  of  titles."  69  Fed.  Kep.  604, 
505. 

It  has  also  long  been  regarded  as  established  law  in  Penn- 
sylvania, that  such  words  as  ^^  in  case  of  his  death  unmarried 
or  without  issue,"  in  this  connection,  are  equivalent  to  simply 
'*  dying  without  issue,"  unless  there  is  something  else  in  the 
case  to  warrant  and  require  a  different  construction  of  the 
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will.  Vatighan  v.  Dickes,  (1863)  20  Penn.  St.  509,  513 ;  Mat- 
lack  V.  Roberta,  (1867)  54  Penn.  St.  148,  150;  McCullough  v. 
Fenton,  (1870)  65  Penn.  St.  418,  426. 

The  result  of  the  foregoing  considerations  is  that,  by  a 
settled  rule  of  property  in  Pennsylvania,  the  devise  to 
Amanda  Stephens,  with  a  devise  over  "in  the  event  of 
Amanda  dying  unmarried,  or,  if  married,  without  oflFspring  by 
her  husband,"  gave  her  an  estate  tail,  unless  this  conclusion  is 
controlled  by  other  words  in  the  will,  or  by  the  facts  stated  in 
the  certificate  of  the  Circuit  Court  of  Appeals. 

Indeed,  the  reasoning  of  Chief  Justice  Sterrett  upon  the 
construction  of  the  clause  "in  the  event  of  Amanda  dying 
unmarried,  or,  if  married,  dying  without  offspring  by  her 
husband,"  would  seem  to  point  to  the  same  conclusion.  That 
reasoning,  in  his  own  words,  above  quoted,  is  that  "  the  word 
'offspring'  here  used  is  but  a  synonym  for  Mssue'";  that 
"  *  issue '  cannot  be  lawful  without  marriage "  ;  that  "  the 
devise  is,  then,  in  the  event  of  her  dying  without  issue,  over 
to"  the  heirs  of  John  Barber  ;  and  that  "dying  without  issue 
was  thus  made  the  contingency  upon  which"  those  heirs 
could  take.  165  Penn.  St.  649.  Assuming  the  correctness  of 
that  inference,  namely,  that  the  contingency  described  was 
simply  "  dying  without  issue,"  these  words  would  import  an 
indefinite  failure  of  issue,  according  to  the  long  line  of  authori- 
ties above  cited,  beginning  with  the  judgment  delivered  by 
Mr.  Justice  Serjeant  in  Eichdherger  v.  Barnit2,  and  including 
the  judgment  delivered  by  Mr.  Justice  Sterrett  in  Reinoehl  v. 
Shirk;  and  would  be  inconsistent  with  the  conclusion  of  the 
court  that  the  devise  over  to  the  heirs  of  John  Barber  must 
take  effect,  if  at  all,  upon  the  death  of  the  testator. 

The  Supreme  Court  of  Pennsylvania  considered  that  con- 
clusion to  be  strengthened  by  two  special  considerations: 
First.  "  That,  in  the  absence  of  a  fixed  period,  the  power  of 
sale  was  intended  to  be  exercised  at  a  near  rather  than  a 
remote  period  after  the  testator's  death,"  because,  as  said  in 
Wilkinson  v.  Buist,  124  Penn.  St.  253,  261,  "  a  power  of  sale 
without  limit  would  doubtless  be  bad,  under  the  rule  against 
perpetuities."     Second.   "That  testator  had  in  view  living 
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persons  as  substituted  beneficiaries  —  the  gift  over  is  to  the 
'  heirs,'  and  therefore  the  children,  of  John  Barber,  who  was 
living  —  and  the  natural  inference  is  he  intended  them  to  take 
as  such."     165  Penn.  St.  650,  651.    . 

But  there  does  not  appear  to  this  court  to  be  anything  in 
the  will  indicating  that  the  time,  either  of  executing  the 
power  of  sale  of  this  land,  or  of  ascertaining  the  persons  who 
are  to  take  the  proceeds  of  its  sale,  must  be  upon  or  soon  after 
the  death  of  the  testator. 

The  words  "  in  the  event  of  Amanda  dying  unmarried,  or, 
if  married,  dying  without  offspring  by  her  husband,"  which, 
as  has  been  seen,  import  of  themselves  an  indefinite  failure  of 
issue,  and  therefore  an  estate  tail  in  Amanda,  are  followed  by 
the  words  "  then  these  lots  are  to  be  sold,  and  the  proceeds  to 
be  divided  equally  among  the  heirs  of  John  Barber." 

There  is  no  direction  that  the  sale  of  these  lots  shall  be 
made  by  the  executors ;  the  sale  is  to  be  made  upon  the  ex- 
piration of  the  estate  tail ;  and  a  power  to  sell  upon  the  ex- 
piration of  an  estate  tail,  and  to  divide  the  proceeds  among 
persons  then  ascertainable,  is  not  within  the  rule  against  per- 
petuities. Cresson  v.  Ferree^  70  Penn.  St.  446,  449 ;  Headsman 
V.  Pearse^  L.  K.  7  Ch.  275;  Gray  on  Perpetuities,  §§  447, 
490. 

The  persons  who  are  to  take  under  the  limitation  over  are 
described  as  "  the  heirs  of  John  Barber."  Although,  strictly 
speaking,  no  one  is  the  heir  of  a  living  person,  yet  a  devise  to 
the  "  heirs "  of  a  person  named  (who  is  a  living  person,  and 
is  so  recognized  in  the  will)  describes  with  suflBcient  certainty 
the  persons  intended,  and  shows  that  the  word  is  not  used  in 
the  strict  sense,  but  as  meaning  the  heirs  apparent  of  that 
person,  or  the  persons  who  would  be  his  heirs  were  he  dead 
when  the  devise  takes  eflFect.  Darhison  v.  Beaumont^  1  P. 
Wms.  229;  S.  C\  Fortescue,  18;  Goodright  v.  WhiU,  2  W. 
Bl.  1010;  Heard  v.  IlorUm,  1  Denio,  165.  That  this  testator 
used  the  word  in  this  meaning  is  confirmed  by  the  clause  in 
which  he  directs  the  residue  of  his  estate  to  be  sold  and  di- 
vided into  sixteen  shares,  of  which  he  gives  two  shares  ^^to 
John  Barber,"  and  two  other  shares  "to  the  heirs  of  John 
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Barber."  But  the  word  "heirs"  is  not  limited,  in  its  own 
meaning,  or  by  anything  in  this  will,  to  children ;  and  applies 
either  to  John  Barber's  children,  or  to  his  more  remote  de- 
scendants, whichever  may  be  his  heirs  if  he  be  dead,  or  his 
heirs  apparent  if  he  be  living,  when  the  devise  in  question 
takes  effect. 

The  facts  added,  by  way  of  amendment,  to  the  second 
paragraph  of  the  certificate  of  the  Circuit  Court  of  Appeals, 
are  wholly  immaterial.  Evidence  of  extrinsic  circumstances, 
such  as  the  testator's  relation  to  persons,  or  the  amount  and 
condition  of  his  estate,  may  be  admitted  to  explain  ambi- 
guities of  description  in  the  will,  but  never  to  control  the 
construction  or  extent  of  devises  therein  contained.  As  said 
by  this  court,  speaking  by  Mr.  Justice  Grier :  "  A  court  may 
look  beyond  the  face  of  the  will  where  there  is  an  ambi- 
guity as  to  the  person  or  property  to  which  it  is  applicable, 
but  no  case  can  be  found  where  such  testimony  has  been  in- 
troduced to  enlarge  or  diminish  the  estate  devised."  King  v. 
Ackennan^  2  Black,  408,  418.  See  also  AUen  v.  AUen^  18 
How.  385.  To  allow  the  legal  construction  of  the  terms  of 
a  will,  executed  and  attested  as  required  by  law,  to  be  affected 
by  testimony  to  the  testator's  state  of  health  at  the  time  of 
publishing  his  will,  or  to  his  length  of  life  afterwards,  would 
be  open  in  the  highest  degree  to  the  confusion  and  uncertainty 
resulting  from  permitting  the  meaning  of  written  instruments 
to  be  altered  by  parol  evidence. 

For  the  reasons  above  stated,  this  court  is  of  opinion  that 
the  answer  to  the  second  question  certified  by  the  Circuit 
Conrt  of  Appeals  must  be  that  Amanda  Stephens  took  an 
estate  tail  under  the  devise  to  her. 

Ordered  accordingly. 
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OERTIOBABI  TO  THE   CIBOUIT  OOUET  OF  APPEALS   FOB  THE  SECOND 

CIEOUIT. 

No.  98.    Argued  Janaary  6,  7, 1887.  —  Decided  March  8, 1897. 

So  long  as  the  transcript  of  the  record  in  the  Circnit  Court  is  in  the  Circuit 
Court  of  Appeals,  the  fact  that  a  mandate  from  it  has  gone  down  to  the 
Circuit  Court,  affirming  its  decree,  does  not  affect  the  right  of  this  court 
to  issue  a  writ  of  certiorari  to  the  Court  of  Appeals,  to  bring  the  record 
here. 

An  application  for  a  writ  of  certiorari  to  bring  here  for  review  a  record 
and  judgment  entered  after  the  final  adjournment  of  this  court,  made  at 
the  next  term  and  within  a  year  after  the  original  decree,  is  made  within 
time. 

A  foreign  built  vessel,  purchased  by  a  citizen  of  the  United  States,  and 
brought  into  the  waters  thereof,  is  not  taxable  under  the  tariff  laws  of 
the  United  States. 

Rev.  Stat.  §  970,  which  provides  that  *'  when,  in  any  prosecution  commenced 
on  account  of  the  seizure  of  any  vessel,  goods,  wares  or  merchandise, 
made  by  any  collector  or  other  officer,  under  any  act  of  Congress  author- 
izing such  seizure,  judgment  is  rendered  for  the  claimant,  but  it  appears 
to  the  court  that  there  was  reasonable  cause  of  seizure,  the  court  shall 
cause  a  proper  certificate  thereof  to  be  entered,  and  the  claimant  shall 
not,  in  such  case,  be  entitled  to  costs,  nor  shall  the  person  who  made  the 
seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judgment  on  account  of 
such  suit  or  prosecution:  provided^  That  the  vessel,  goods,  wares  or 
merchandise  be,  after  judgment,  forthwith  returned  to  such  claimant 
or  his  agent,"  only  affords  the  collector  immunity  against  a  judgment  for 
damages  in  cases  where  proceedings  against  the  vessel  were  instituted 
upon  information  filed  by  the  United  States,  for  a  fine  or  forfeiture  in- 
curred by  the  vessel  itself. 

A  collector  of  customs  who  seizes  a  foreign  built  vessel  purchased  by  a 
citizen  of  the  United  States  and  brought  by  him  Into  their  waters,  and 
holds  the  same  on  the  claim  that  it  is  taxable  for  duties  under  the  tariff 
laws,  is  not  protected  against  a  judgment  for  damages,  by  a  certificate 
of  probable  cause. 

Demurrage  is  a  proper  element  of  damages,  but  it  can  only  be  allowed 
when  profits  have  either  actually  been  lost,  or  may  be  reasonably  sup- 
posed to  have  been  lost,  and  their  amount  is  proven  with  reasonable 
certainty. 

The  best  evidence  of  damage  suffered  by  detention  is  the  sum  for  which 
vessels  of  the  same  size  and  class  can  be  chartered  in  the  market ;  but 
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In  the  absence  of  such  market  value,  the  value  of  her  use  to  her  owner 
in  the  business  in  which  she  was  engaged  at  the  time  of  the  collision  is 
a  proper  basis  for  estimating  damages  for  detention,  and  the  books  of 
the  owner  showing  her  earnings  about  the  time  of  her  collision  are 
competent  evidence  of  her  probable  earnings  during  the  time  of  her 
detention. 

Testimony  as  to  value  may  be  properly  received  from  witnesses  who  are 
duly  qualified  as  experts,  but  the  jury,  even  if  such  testimony  be  uncon- 
tradicted, may  exercise  their  independent  judgment;  and  there  is  no 
mle  of  law  which  requires  them  to  surrender  their  judgment,  or  to  give 
a  controlling  Influence  to  the  opinions  of  scientific  witnesses. 

The  testimony  In  this  case  falls  far  short  of  establishing  such  a  case  of  loss 
of  profits  as  entitles  the  claimant  to  recover  the  large  sum  awarded  to 
him  for  the  detention  of  his  yacht. 

Whether  the  other  charges  were  proper  or  not,  was  a  matter  for  the  courts 
below  to  determine,  in  the  exercise  of  their  best  judgment;  and,  as  the 
commissioner  found  that  they  were  proper,  and  as  both  the  District 
Court  and  the  Court  of  Appeals  affirmed  his  action  In  that  regard,  this 
court  is  not  disposed  to  disturb  their  finding,  although  the  amount  seems 
large. 

This  was  a  libel  by  Frederick  W.  Vanderbilt  to  recover  pos- 
session of  the  steam  yacht  Conqueror,  of  which  he  was  the 
owner,  and  which  was  alleged  to  be  illegally  detained  by  J. 
Sloat  Fassett,  then  collector  of  customs  for  the  District  of  New 
York. 

The  material  facts  of  the  case  are  as  follows :  In  May,  1891, 
Yanderbilt,  who  is  a  native-bom  American  citizen,  purchased 
of  one  Bailey,  of  Kingston-upon-HuU,  England,  the  yacht  Con- 
queror, a  foreign  built  vessel,  for  the  sum  of  £15,500,  or  about 
$75,000.  The  bill  of  sale  was  certified  by  the  United  States 
consul  at  Liverpool,  and  the  yacht  was  delivered  to  Vander- 
bilt at  Hull.  The  vessel  was  designed  for  pleasure  only,  and 
has  never  been  put  to  any  other  use.  After  a  cruise  to  Nor- 
way, Mr.  Vanderbilt  returned  with  her  to  England,  and  in 
June  was  elected  a  member  of  the  "Royal  Mersey  Yacht 
Club "  of  Liverpool,  thereby,  it  seems,  obtaining  the  right  to 
fly  the  blue  ensign  of  Her  Majesty's  fleet.  He  never  did,  how- 
ever, fly  a  British  flag,  but  always  carried  the  ensign  of  the 
New  York  Yacht  Club,  and  her  enrolment  in  the  Liverpool 
Yacht  Club  seems  to  have  been  with  the  intent  of  claiming  a 
special  privilege  of  exemption  from  tonnage  tax  under  Bev. 


Digiti 


zed  by  Google 


112  OCTOBER  TERM,  1896. 

Statement  of  the  Case. 

Stat.  §  4216,  accorded  to  yachts  belonging  to  foreign  yacht 
clubs. 

Shortly  after  this,  the  yacht  crossed  the  ocean,  and  arrived 
at  New  York  about  July  6,  1891,  where  she  was  duly  entered 
as  a  vessel  with  the  collector  of  the  port,  and  paid  the  light 
money  levied  upon  her  by  the  collector  as  a  vessel,  pursuant 
to  Rev.  Stat.  §  4225.  She  also  received  from  the  deputy  col- 
lector a  certificate  to  her  bill  of  sale,  describing  her,  stating 
that  she  had  been  sold  by  Bailey  to  Vanderbilt,  and  that  the 
latter  was  a  citizen  of  the  United  States.  This  entitled  her  to 
protection  as  an  American  vessel,  but  did  not  authorize  her  to 
engage  in  commerce.  After  cruising  for  some  time  about  the 
coast,  on  August  27,  1891,  in  obedience  to  instructions  from 
the  Treasury  Department,  founded  upon  an  opinion  of  the 
Solicitor  of  the  Treasury,  that  the  yacht  should  be  regarded  as 
a  dutiable  importation,  the  collector  took  forcible  possession 
of  her,  and  held  her  until  dispossessed  by  the  marshal  under 
authority  of  the  District  Court.  On  October  1,  Mr.  Fassett 
went  out  of  office,  and  was  succeeded  by  Francis  Hendricks, 
to  whom  the  possession  passed. 

Meanwhile,  on  September  1,  Mr.  Vanderbilt  filed  his  pres- 
ent libel  for  possession  of  the  yacht,  alleging  his  citizenship; 
the  fact  that  the  vessel  was  designed,  intended  and  con- 
structed as  a  pleasure  yacht  only ;  its  purchase  by  the  libel- 
lant,  as  well  as  other  facts  hereinbefore  set  forth,  and  prayed 
for  process  against  the  vessel,  and  for  a  decree  awarding  him 
possession  and  condemning  Fassett  in  damages  and  costs. 
Process  having  been  issued  against  the  yacht,  the  execution 
thereof  by  the  marshal  was  restricted  by  the  customs  officials, 
and  it  was  not  until  an  alias  and  pluriea  process  had  been 
issued  that  the  marshal  succeeded  in  obtaining  exclusive  and 
undisputed  control  of  her.  Fassett  then  applied  to  this  court 
for  a  writ  of  prohibition,  which  was  denied,  hi  re  Fassett^ 
142  U.  S.  479. 

Answers  having  been  filed  by  Mr.  Fassett,  as  late  collector 
and  personally,  and  by  Mr.  Hendricks,  as  collector,  praying 
for  the  dismissal  of  the  libel  and  for  a  decree  of  restitution  of 
the  yacht  to  the  collector,  the  cause  came  on  for  a  hearing  in 
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the  District  Court,  and  resulted  in  a  decree  of  restitution,  47 
Fed.  Kep.  99,  a  reference  to  a  commissioner  for  an  assessment 
of  damages,  and  a  subsequent  decree  for  damages  in  the  sum 
of  $15,000  as  demurrage  for  detention  of  the  yacht  from 
August  27  to  February  3,  and  for  other  items  sufficient  to 
make  up  a  total  decree  of  $21,742.34. 

Upon  appeal  to  the  Circuit  Court  of  Appeals  this  decree 
was  affirmed  without  an  opinion,  whereupon  appellant  applied 
for  and  was  granted  the  present  writ  of  certiorari. 

Mr.  As&istatit  Attorney  General  Whitney  for  appellants. 

Mr.  ELihu  Root  for  appellee.  Mr,  S.  B,  Clarke  and  Mr, 
Branson  Winthrop  were  on  his  brief. 

Mr.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Two  questions  are  involved  in  the  merits  of  this  case :  Firsts 
whether  this  vessel  was  taxable  under  the  tariff  laws ;  second^ 
whether  the  award  of  damages  was  justified  by  the  law  and 
the  testimony. 

1.  A  preliminary  objection  is  made,  however,  by  the  appel- 
lee that  the  case  is  not  properly  before  the  court,  because  the 
mandate  is  not  here,  and  because  the  case  was  in  the  District 
Court  and  was  brought  here  by  a  writ  addressed  to  a  court 
which  had  lost  jurisdiction  of  it  before  the  writ  had  issued. 

The  fact  that  the  mandate  of  the  Circuit  Court  of  Appeals 
to  the  District  Court,  affirming  the  decree  of  that  court,  had 
gone  down,  is  immaterial.  The  transcript  of  the  record  is 
still  in  the  Court  of  Appeals,  and  if  a  writ  of  certiorari  can 
be  issueil  at  all  after  a  final  disposition  of  the  case  in  that 
court,  it  could  not  be  defeated  by  the  issue  of  a  mandate  to 
the  court  below.  That  certiorari  can  issue,  and,  indeed,  is 
ordinarily  only  issued,  after  a  final  decree  in  the  Court  of 
Appeals,  was  settled  by  this  court  in  the  American  Con- 
struction Co.  V.  Jacksonville^  Tampa  cfe  Key  West  Railway^ 
148  U.  S.  372,  384,  although  it  may  be  issued  before,  if  this 
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court  be  of  opinion  that  the  facts  of  the  case  require  an  earlier 
interposition.     The  Three  Friends^  ante^  1. 

The  only  question  worthy  of  consideration  in  this  connec- 
tion is  whether  the  writ  of  certiorari  should  not  have  been 
applied  for  more  promptly.  The  decree  sought  to  be  reviewed 
was  entered  June  6,  1893 ;  the  petition  for  certiorari  was  not 
filed  until  April  16,  1894.  The  act  does  not  fix  the  time 
within  which  application  for  a  certiorari  must  be  made.  As 
the  decree  was  entered  June  6,  immediately  after  this  court 
had  adjourned  for  the  term,  and  as  the  application  must  be 
made  to  the  court  while  in  session,  no  fault  is  imputable  to 
the  Government  in  not  making  the  application  before  the 
opening  of  the  next  term  in  October;  and  while  we  think 
such  application  should  be  made  with  reasonable  promptness, 
as  it  was  made  during  the  term  and  within  a  year  after  the 
original  decree,  we  think  it  was  within  the  time.  We  do 
not  think  the  party  complaining  is  limited  to  the  six  months 
allowed  by  section  eleven  of  the  Court  of  Appeals  act  for 
suing  out  a  writ  of  error  from  the  Court  of  Appeals  to  review 
the  judgment  of  the  District  or  Circuit  Court ;  and  it  would 
seem  that  he  is,  by  analogy,  entitled  to  the  year  within  which, 
by  section  six,  an  appeal  shall  be  taken  or  writ  of  error  sued 
out  from  this  court  to  review  judgments  or  decrees  of  the 
Court  of  Appeals  in  cases  where  the  losing  party  is  entitled 
to  such  review. 

2.  Was  The  Conqueror  dutiable  under  the  tariff  act  of  Octo- 
ber 1,  1890?  26  Stat.  567.  This  act  requires  duties  to  be 
levied  upon  all  "articles"  imported  from  foreign  countries 
and  mentioned  in  schedules  therein  contained,  none  of  which 
schedules  mention  ships  or  vessels  eo  nomine.  An  abstract 
furnished  us  of  the  corresponding  clauses  in  all  the  principal 
tariff  acts  from  1789  to  the  present  date  shows  that  duties  are 
laid  either  upon  "articles,"  as  in  the  present  act,  or  upon 
"  goods,  wares  and  merchandise  "  —  words  which  have  a  simi- 
lar meaning.  Indeed,  the  words  "  articles  "  and  "  goods,  wares 
and  merchandise  "  seem  to  be  used  indiscriminately,  and  with- 
out any  apparent  purpose  of  distinguishing  between  them. 
While  a  vessel  is  an  article  of  personal  property,  and  may  bo 
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termed  "  goods,  wares  and  merchandise,"  as  distinguished  from 
real  estate,  it  is  not  within  either  class,  as  the  words  are  ordi- 
narily used.  In  all  this  class  of  cases,  the  meaning  of  the 
words,  as  used  in  the  particular  statute,  must  be  gathered  from 
the  context  and  from  the  evident  purpose  of  the  act.  Thus, 
in  Palmer^ 8  Ship  Building  and  Iron  Co,  v.  Claytor^  L.  R.  4 
Q.  B.  209,  it  was  held  that  a  ship  was  not  an  "article"  within 
the  meaning  of  an  act  forbidding  the  employment  of  children 
to  labor  in  the  manufacture  of  articles,  or  parts  of  articles ; 
but  that  an  iron  plate  was  an  article  of  metal,  even  though 
used  in  shipbuilding,  and  the  shaping  of  the  plate  was  part  of 
the  manufacture. 

Vessels  certainly  have  not  been  treated  as  dutiable  articles, 
but  rather  as  the  vehicles  of  such  articles,  and  though  foreign 
built  and  foreign  owned,  are  never  charged  with  duties  when 
entering  our  ports,  though  every  article  upon  them,  that  is 
not  a  part  of  the  vessel  or  of  its  equipment  or  provisions,  is 
subject  to  duty,  unless  expressly  exempted  by  law.  If  this 
yacht  had  been  brought  here  by  a  foreigner,  it  is  not  insisted 
that  she  would  have  been  subject  to  duty.  Indeed,  she  might 
be  navigated  between  our  ports  for  an  unlimited  time,  provided 
only  that  she  did  not  carry  passengers  or  goods  for  hire.  If 
she  be  dutiable  at  all,  it  must  then  be  because  she  was  bought 
by  an  American  citizen.  But  why  should  this  make  her  duti- 
able ?  She  is  not  imported  or  taken  into  the  country  in  the  or- 
dinary sense  in  which  that  term  is  used  with  reference  to  other 
articles,  does  not  become  commingled  with  the  general  mass  of 
property,  and  is  employed  precisely  as  she  might  be  legally 
employed  by  her  foreign  owners,  or  by  an  American  citizen 
leasing  her  from  such  owner.  Other  articles  are  dutiable,  not 
because  they  have  been  purchased,  but  because  they  are  actu- 
ally imported  and  become  the  subject  of  sale  and  commerce 
within  the  country.  But  if  a  yacht  be  dutiable  when  pur- 
chased, and  only  when  purchased  by  an  American  citizen,  we 
apply  a  test  of  dutiability  that  we  apply  to  no  other  article, 
namely,  the  test  of  ownership. 

Not  only  is  there  no  mention  of  vessels,  eo  nomine,^  in  the 
tariff  acts,  but  there  is  no  general  description  under  which  they 
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could  be  included  except  as  manufactures  of  iron  or  wood. 
But  it  is  only  by  straining  the  word  far  beyond  its  ordinary 
import,  that  we  are  able  to  apply  the  word  " manufacture"  to 
a  seagoing,  schooner-rigged,  screw  steamship,  182^  feet  long^ 
nearly  25  feet  wide,  and  of  372  tons  burden.  The  term  "  manu- 
facture" is  as  inapplicable  to  such  a  vessel  as  it  would  be  to  a 
block  of  brick  or  stone,  erected  in  the  heart  of  a  great  city. 
A  ship  is  doubtless  constructed  of  manufactured  articles  which^ 
if  imported  separately,  would  be  the  subject  of  duty,  but  which 
put  together  in  the  form  of  a  ship  are  taken  out  of  the  class 
of  "  manufactures,"  and  become  a  vehicle  for  the  importation 
of  other  articles.  Considering  the  hundreds  of  foreign  vessels 
which  enter  the  ports  of  the  United  States  every  day,  it  is 
incredible  that,  if  Congress  had  intended  to  include  them  in 
the  tariff  acts,  it  would  not  have  made  mention  of  them  in 
terms  more  definite  than  that  of  "manufactures." 

While  there  has  been  no  direct  adjudication  upon  the  ques- 
tion of  the  taxability  of  foreign  vessels  under  the  tariff  laws, 
it  was  held  in  United  States  v.  A  Chain  Cable^  2  Sumn.  362, 
that  a  chain  cable  was  not  taxable,  which  was  purchased  at 
Liverpool  by  the  master  of  the  ship  Marathon  to  supply  the 
place  of  a  hempen  cable  which  had  become  unseaworthy  .before 
the  arrival  of  the  ship  at  Liverpool,  if  the  cable  were  purchased 
honafide  with  the  intention  of  using  it  for  that  ship,  and  not 
to  sell  as  merchandise.  It  was  said  by  Mr.  Justice  Story  that 
the  wordfe  "  goods,  wares  and  merchandise,"  used  in  the  tariff 
act,  included  only  such  as  were  designed  for  sale,  or  to  be 
applied  to  some  use  or  object  distinct  from  their  hona  jule 
appropriation  to  the  use  of  the  ship  in  which  they  are  im- 
ported. And  in  The  Gertrude,  2  Ware,  181 ;  aS.  (7.  3  Story, 
68,  it  was  held  that  the  tackle,  apparel  and  furniture  of  a 
foreign  vessel,  wrecked  upon  our  coast,  and  landed  and  sokl 
separately  from  the  hull,  were  not  goods,  wares  and  merchan- 
dise imported  into  the  United  States  within  the  meaning  of 
the  revenue  laws.  The  opinion  was  delivered  by  Judge  Ware, 
briefly  affirmed  on  appeal  to  the  Circuit  Court  by  Mr.  Justice 
Story,  and  the  case  put  upon  the  ground  that  the  rigging  and 
apparel  of  the  ship  are  a  part  of  the  ship,  and  therefore  not 
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merchandise  in  any  other  sense  of  the  word  than  that  in  which 
the  ship  herself  is.  "  If,"  said  he,  "  we  look  through  the  whole 
of  the  numerous  acts  of  Congress  laying  duties  on  merchan- 
dise imported,  as  well  as  those  regulating  the  collection  of  the 
same,  we  shall  find  they  uniformly  contemplate  the  cargo; 
they  refer  to  articles  having  the  quality  of  merchandise  in  the 
ordinary  and  most  popular  sense  of  the  word.  They  refer  also 
to  goods  intended  to  be  introduced  into  the  country  for  sale 
and  consumption,  or  for  the  general  purposes  of  commerce." 

While  neither  of  these  cases  is  directly  in  point,  each  of 
them  would  probably  have  been  diflferently  decided,  if  the 
court  had  been  of  opinion  that  a  foreign  vessel  arriving  in  this 
country  and  sold  here,  was, the  subject  of  duty. 

The  fact  that,  in  a  particular  case,  such  as  that  of  The 
Geneva,  20  Stat.  473,  Congress  may  have  seen  fit  to  impose 
duties  as  a  condition  to  the  granting  of  an  American  registry 
to  a  foreign  built  steamboat,  is  fully  met  by  a  very  large  num- 
ber of  similar  cases,  in  which  no  such  requirement  is  made.  In 
the  following,  taken  from  a  single  volume,  28  Stat.,  it  appears 
that  foreign  built  vessels  were  admitted  to  registry  or  nation- 
alized without  any  such  requirement :  The  Oneida,  p.  43 ;  The 
Goldsworthy,  p.  216 ;  The  Astoria,  p.  217  ;  The  Oceano,  p.  219 ; 
The  S.  Oteri,  p.  277 ;  The  Skudesnaes,  p.  508 ;  The  Claribel  and 
Athos,  p.  625 ;  The  Empress,  p.  626 ;  The  Linda  and  The  Archer, 
p.  626 ;  The  James  H.  Hamlen,  p.  643.  Doubtless  an  examina- 
tion would  reveal  an  equally  large  number  in  other  volumes. 
In  fact  the  case  of  The  Geneva  seems  to  have  been  wholly 
exceptional.  As  bearing  upon  this,  by  the  act  of  December 
23,  1852,  c.  4,  10  Stat.  149,  reproduced  in  Rev.  Stat.  §  4136, 
the  Secretary  of  the  Treasury  is  authorized  to  "  issue  a  register 
or  enrolment  for  any  vessel  built  in  a  foreign  country,  when- 
ever such  vessel  shall  be  wrecked  in  the  United  States,  and 
shall  be  purchased  and  repaired  by  a  citizen  of  the  United 
States,  if  it  shall  be  proved  to  the  satisfaction  of  the  Secretary 
that  the  repairs  put  upon  such  vessel  are  equal  to  three  fourths 
of  the  cost  of  the  vessel  when  so  repaired." 

We  do  not  undertake  to  say  that  the  same  rule  applies  to 
canoes,  small  boats,  launches  and  other  undocumented  vessels, 
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which  are  not  used,  or  are  not  capable  of  being  used,  as  a 
means  of  transportation  on  water,  as  the  word  "vessel"  is 
defined  in  Eev.  Stat.  §  3.  While  these  vessels  have  a  limited 
capacity  for  transportation,  they  are  ordinarily  used  for  pur- 
poses of  pleasure,  and  are  not  considered  of  sufficient  impor- 
tance to  require  them  to  be  entered  at  the  custom  house,  or  to 
be  entitled  to  the  special  protection  of  the  flag.  They  are 
treated  like  other  similar  vehicles  used  upon  land,  and  there 
are  reasons  for  saying  that  these  boats,  which  do  not  ordi- 
narily come  of  themselves  into  the  country,  but  are  imported 
or  brought  upon  the  decks  of  other  vessels,  are  mere  manufact- 
ures or  other  "  articles,"  and  are  within  the  description  of  the 
tariff  acts. 

But  the  decisive  objection  to  the  taxability  of  vessels  as  im- 
ports is  found  in  the  fact  that,  from  the  foundation  of  the 
Government,  vessels  have  been  treated  as  std  generis^  and  sub- 
ject to  an  entirely  different  set  of  laws  and  regulations  from 
those  applied  to  imported  articles.  By  the  very  first  act 
passed  by  Congress  in  1789,  subsequent  to  an  act  for  admin- 
istering oaths  to  its  own  members,  a  duty  was  laid  upon  "  goods, 
wares  and  merchandise,"  imported  into  the  United  States,  in 
which  no  mention  whatever  is  made  of  ships  or  vessels ;  but 
by  the  next  act,  entitled  "  An  act  imposing  duties  on  tonnage," 
a  duty  was  imposed  "  on  all  ships  or  vessels  entered  in  the 
United  States  "  at  the  rate  of  six  cents  per  ton  upon  all  such 
as  were  built  within  the  United  States,  and  belonged  to  Ameri- 
can citizens ;  of  thirty  cents  per  ton  upon  all  such  as  should 
thereafter  be  built  within  the  United  States,  belonging  to  sub- 
jects of  foreign  powers,  and  of  fifty  cents  per  ton  upon  all 
other  ships  or  vessels,  with  a  proviso  that  no  American  ship  or 
vessel  employed  in  the  coasting  trade  or  fisheries  should  pay 
tonnage  more  than  once  in  any  year.  This  distinction  between 
"  goods,  wares  and  merchandise,"  and  "  ships  or  vessels,"  has 
been  maintained  ever  since,  although  the  amount  of  such  duties 
has  been  repeatedly  and  sometimes  radically  changed.  At 
the  time  of  the  arrival  of  The  Conqueror,  tonnage  duties  were 
imposed  under  the  act  of  June  26,  1884,  as  amended  by  section 
eleven  of  the  act  of  June  19,  1886,  with  a  proviso  that  the 
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President  of  the  United  States  might  suspend  the  collection 
of  them  in  certain  specified  cases.  In  addition  thereto  there 
was,  by  Rev.  Stat.  §  4225,  a  duty  of  fifty  cents  per  ton,  denomi- 
nated ^'  light  money,"  levied  and  collected  on  all  vessels  not 
of  the  United  States  which  might  enter  the  ports  of  the  United 
States ;  although,  by  §  4226,  there  was  a  provision  that  this  tax 
should  not  be  imposed  upon  any  unregistered  vessel  "  owned 
by  citizens  of  the  United  States,  and  carrying  a  sea  letter,  or 
other  regular  document,  issued  from  a  custom  house  of  the 
United  States,  proving  the  vessel  to  be  American  property." 
It  would  seem  that,  under  this  section  and  in  virtue  of  the 
collector's  certificate  to  her  bill  of  sale,  stating  that  her  owner 
was  an  American  citizen.  The  Conqueror  would  not  thereafter 
be  subject  to  the  payment  of  light  money.  The  Miranda^ 
1  U.  S.  App.  228. 

There  is  no  provision  of  law  preventing  foreign  built  vessels 
from  being  purchased,  owned  and  navigated  by  citizens  of  the 
United  States,  although  they  are  not  entitled  to  registry,  or  to 
enrolment  and  license  as  American  vessels,  because  not  built 
in  the'United  States.     §§  4132,  4311,  4312. 

The  privilege,  however,  of  owning  foreign  vessels  is  usually 
of  comparatively  little  value,  since  in  order  to  carry  on  a  for- 
eign trade,  the  coasting  trade  or  the  fisheries,  they  must  be 
entitled  either  to  registry,  or  to  enrolment  and  license,  a  privi- 
lege, as  above  stated,  not  granted  to  foreign  built  vessels 
though  owned  by  American  citizens.  Eev.  Stat.  §§  2497, 
4131,  4311 ;  The  Merritt,  17  Wall.  582. 

The  privilege,  then,  of  owning  foreign  built  vessels,  and  of 
navigating  them  under  the  protection  of  the  American  flag, 
is  practically  confined  to  vessels  used  for  the  purposes  of  pleas- 
ure, which  is  probably  the  reason  why  the  question  presented 
in  this  case  has  never  arisen  before,  since  the  only  way  in 
which  foreign  built  vessels  can  be  made  available  as  American 
vessels,  for  purposes  of  trade  and  commerce,  is  by  a  special  act 
of  Congress  permitting  them  to  be  registered  or  enrolled  as 
American  vessels. 

A  special  provision  is  made  for  yachts  by  Rev.  Stat.  §  4214, 
as  amended  by  the  act  of  March  3,  1883,  c.  133,  22  Stat.  566, 
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uader  which  "  the  Secretary  of  the  Treasury  may  cause  yachts 
used  and  employed  exclusively  as  pleasure  vessels  or  designed 
as  models  of  naval  architecture,  ...  to  be  licensed  on  terms 
which  will  authorize  them  to  proceed  from  port  to  port  of  the 
United  States,  and  by  sea  to  foreign  ports,  without  entering 
or  clearing  at  the  custom  house."  By  §4216,  "yachts,  be- 
longing to  a  regularly  organized  yacht  club  of  any  foreign 
nation  which  shall  extend  like  privileges  to  the  yachts  of  the 
United  States,  shall  have  the  privilege  of  entering  or  leaving 
any  port  of  the  United  States  without  entering  or  clearing  at 
the  custom  house  thereof,  or  paying  tonnage  tax."  It  was 
probably  under  this  section,  and  for  the  purpose  of  exempting 
her  from  payment  of  a  tonnage  tax,  that  Mr.  Vanderbilt  had 
The  Conqueror  enrolled  as  a  member  of  the  Royal  Mersey  Yacht 
Club,  although  it  may  be  open  to  question  whether  this  sec- 
tion was  not  intended  as  a  mere  reciprocity  of  courtesy,  or  has 
any  application  to  foreign  built  yachts  belonging  to  American 
citizens.  Certainly  no  such  question  can  arise  since  the  pas- 
sage of  the  act  of  January  25,  1897  —  not  yet  officially  pub- 
lished—  by  the  first  section  of  which  Rev.  Stat.  §  4216  is 
re^nacted,  with  a  proviso  "  that  the  privileges  of  this  section 
shall  not  extend  to  any  yacht  built  outside  of  the  United  States, 
and  owned,  chartered  or  used  by  a  citizen  of  the  United  States, 
unless  such  ownership  or  charter  was  acquired  prior  to  the 
passage  of  this  act."  By  the  second  section  of  the  same  act 
it  is  further  provided  that  the  previous  act  of  June  19,  1886, 
exempting  yachts  from  tonnage  taxes,  is  repealed,  "  so  far  as 
the  same  exempts  any  yacht  built  outside  of  the  United  States, 
and  owned,  chartered  or  used  by  a  citizen  of  the  United  States." 
It  is  worthy  of  notice  in  this  connection  that  this  act,  which 
was  evidently  passed  with  reference  to  this  case  or  this  class 
of  cases,  and  for  the  express  purpose  of  subjecting  foreign 
built  yachts  hereafter  purchased  or  chartered  by  American 
citizens  to  tonnage  fees,  makes  no  mention  whatever  of  duties. 
It  is  scarcely  possible  that,  if  Congress  had  chosen  to  impose 
duties  upon  such  yachts,  or  had  supposed  them  subject  to  duty 
as  imported  articles,  it  would  have  also  discriminated  against 
them  by  requiring  them  to  pay  tonnage  fees.     In  this,  the 
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latest  expression  of  the  legislative  will,  Congress  seems  to  have 
recognized  the  theory,  which  we  have  already  gathered  from 
the  prior  course  of  legislation,  that  vessels  should  be  treated 
as  a  class  by  themselves,  and  not  within  the  general  scope  of 
the  tariff  acts. 

In  view  of  the  elaborate  opinion  of  the  District  Judge  upon 
this  branch  of  the  case  it  is  unnecessary  to  extend  this  discussion 
farther.  We  think  that  the  liability  of  ships  and  vessels  to 
tonnage  dues  and  to  light  money,  except  where  a  certain  class 
of  vessels  is  specially  exempted,  shows  that  it  was  not  the 
intention  of  Congress  to  treat  them  as  dutiable  articles.  So 
far  as  the  court  below  awarded  restitution  of  the  vessel  to  the 
libellant,  its  decree  was  right  and  will  be  affirmed. 

3.  The  question  of  damages  remains  to  be  considered.  Upon 
the  rendition  of  the  decree,  the  court  granted  the  usual  certifi- 
cate that  the  collector  acted  "  therein  under  direction  of  the 
Secretary  of  the  Treasury,  and  there  was  probable  cause  for 
said  acts  done  by  him."  The  certificate  was  made  upon  ap- 
plication of  the  collector,  and  was  not  opposed  by  the  libellant 
who,  however,  reserved  the  right  to  move  to  vacate  the  same 
in  case  the  judgment  was  not  paid  out  of  the  Treasury  within 
a  reasonable  time.  This  certificate  was  granted  pursuant  to 
Rev.  Stat.  §  970,  which  provides  that  "  when,  in  any  prosecu- 
tion commenced  on  account  of  the  seizure  of  any  vessel,  goods, 
wares  or  merchandise,  made  by  any  collector  or  other  officer, 
under  any  act  of  Congress  authorizing  such  seizure,  judgment 
is  rendered  for  the  claimant,  but  it  appears  to  the  court  that 
there  was  reasonable  cause  of  seizure,  the  court  shall  cause  a 
proper  certificate  thereof  to  be  entered,  and  the  claimant  shall 
not,  in  such  case,  be  entitled  to  costs,  nor  shall  the  person  who 
made  the  seizure,  nor  the  prosecutor,  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution  :  Provided^  That 
the  vessel,  goods,  wares  or  merchandise  be,  after  judgment, 
forthwith  returned  to  such  claimant  or  his  agent." 

This  section  is  claimed  by  the  Government  to  afford  the 
collector  complete  immunity  against  any  judgment  for  dam- 
ages. Its  language,  broadly  construed,  might  justify  this 
position,  although  the  fact  that  the  certificate  is  only  author- 
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ized  when  judgment  is  rendered  for  the  claimant  would  indi- 
cate that  it  was  properly  applicable  only  in  cases  where 
proceedings  against  the  vessel  were  instituted,  upon  informa- 
tion filed  by  the  United  States,  for  a  fine  or  forfeiture  incurred 
by  the  vessel  itself.  This  construction  is  also  supported  by 
the  final  words  of  the  section,  declaring  that  neither  the 
person  who  made  the  seizure,  nor  the  prosecutor,  shall  be 
liable  to  suit  or  judgment  on  account  of  such  suit  or  prosecu- 
tion, and  that  the  vessel  shall  be  forthwith  returned  to  the 
claimant.  The  word  "  claimant "  in  all  admiralty  proceed- 
ings in  rem  is  used  to  denote  the  person  who  makes  claim  to 
the  property  seized  as  the  owner  thereof,  and  by  virtue  of 
such  ownership,  or  other  interest  therein,  is  admitted  to 
defend  the  suit.  Gen.  Adm.  Rule  26.  In  a  broader  sense, 
however,  it  might  be  used  to  designate  the  owner  of  prop- 
erty, whether  prosecuting  or  defending  his  right  to  such 
property,  though  this  does  not  agree  with  the  ordinary  legal 
meaning  of  the  word  '*  claimant." 

But  if  it  were  conceded  that  the  statute  be  somewhat  am- 
biguous, we  are  authorized  to  refer  to  the  original  statutes, 
from  which  the  section  was  taken,  and  to  ascertain  from  their 
language  and  context  to  what  class  of  cases  the  provision  was 
intended  to  apply.  United  States  v.  Bowen^  100  U.  S.  508 ; 
Myer  v.  Car  Company^  102  U.  S.  1,  11;  United  States  v. 
Lacker^  134  U.  S.  624.  The  protection  of  the  collector  by  a 
certificate  of  probable  cause  appears  first  in  the  act  of  July  31, 
1789,  c.  5,  §  36,  1  Stat.  29,  47,  to  regulate  the  collection  of 
duties  upon  the  tonnage  of  ships,  and  upon  goods,  wares  and 
merchandise  imported.  The  act  is  not  a  tariff  act  imposing 
duties  and  tonnage,  but  is  one  for  the  administration  of  the 
tariff  laws,  and  the  collection  of  duties.  By  this  act  the  coun- 
try was  divided  into  collection  districts,  ports  of  entry  and 
delivery  established,  the  duties  of  the  collector  and  other 
customs  officers  defined,  the  obligation  of  vessels  arriving  with 
cargoes  laid  down,  and  the  method  of  collecting  such  duties 
prescribed  with  certain  penalties  for  the  non-performance  of 
its  provisions.  By  section  36  "all  penalties  accruing  by  any 
breach  of  this  act  shall  be  sued  for  and  recovered  with  costs 


Digiti 


zed  by  Google 


THE  CONQUEROR.  123 

Opinion  of  the  Court 

of  suit,  in  the  name  of  the  United  States,  ...  by  the 
collector  of  the  district,  .  .  .  and  such  collector  shall  be, 
and  hereby  is  authorized  and  directed  to  sue  for  and  prosecute 
the  same  to  effect."  The  section  then  provides  for  the 
manner  of  prosecuting  for  a  forfeiture;  how  claim  shall  be 
made  for  the  property  seized,  and  under  what  circumstances 
it  shall  be  delivered  to  the  claimant  The  section  terminates 
with  a  provision  for  a  certificate  of  probable  cause,  if  judg- 
ment shall  be  given  for  the  claimant  or  claimants.  Through 
this  entire  section  the  word  "  claimant "  is  obviously  used  in 
its  technical  sense,  to  stand  for  the  owner  of  the  property 
seized  for  a  penalty  or  forfeiture,  under  previous  sections  of 
the  act.  Indeed,  the  act  is  so  clear  in  this  particular,  that 
scarcely  any  room  is  left  for  any  other  construction.  This 
act  was  repealed  by  the  act  of  August  4,  1790,  c.  35,  1  Stat. 
145,  to  provide  more  effectually  for  the  collection  of  the  duties 
on  goods  imported  and  upon  tonnage.  The  later  act  is  prac- 
tically a  reenactment  of  the  former,  with  many  amendments 
and  enlargements  of  its  scope,  and  in  section  67,  section  36  of 
the  prior  act  is  repeated,  with  the  same  provision  for  a  cer- 
tificate of  probable  cause.  The  act  of  1790,  however,  was 
repealed  March  2,  1799,  c.  22,  1  Stat.  627,  by  a  further  act 
'^to  regulate  the  collection  of  duties  on  imports  and  tonnage," 
wherein  the  whole  subject  was  again  reconsidered,  and  a  new 
act,  still  further  amending  and  enlarging  the  prior  ones, 
adopted.  Section  89  of  this  act  again  repeated  the  provision 
for  a  certificate  of  probable  cause.  These  acts  limited  the 
granting  of  such  certificates  to  seizures  made  for  fines  or 
forfeitures  under  the  provisions  of  the  particular  act.  Subse- 
quently, however,  other  acts  Avere  passed  authorizing  seizures 
of  vessels  and  goods  for  other  offences  ;  but  in  none  of  these 
acts  was  protection  given  to  the  officer  making  the  seizure 
with  probable  cause.  Act  of  December  31,  1792,  §  4,  1  Stat. 
287,  289 ;  Act  of  September  1,  1789,  c.  11,  §  29,  1  Stat.  55,  63 ; 
Act  of  June  5,  1794,  c.  50,  1  Stat.  381 ;  Act  of  April  18,  1806, 
c.  29,  2  Stat.  379.  To  extend  to  the  collector  the  protection  of 
a  certificate  of  probable  cause,  where  forfeitures  were  incurred 
under  these  acts,  a  short  act  was  passed  on  February  24,  1807, 
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2  Stat.  422,  o.  19,  permitting  the  court  to  grant  such  certifi- 
cate, wherever  a  seizure  was  made  by  any  collector,  or  other 
oiBcer,  under  any  act  of  Congress  authorizing  such  seizure. 
This  act  was  substantially  re^nacted  in  Rev.  Stat.  §  970. 

We  think  this  legislation,  however,  was  intended  to  be  con- 
fined to  cases  where  the  collector  makes  a  seizure,  foUow^ed  by 
a  suit  or  prosecution  in  the  name  of  the  United  States  for  a 
penalty  or  forfeiture  arising  from  an  illegal  act  of  the  persona 
in  charge  of  the  vessel,  and  was  not  intended  to  be  applied 
where  a  vessel  is  simply  detained  under  §  2964  for  a  non-pay- 
ment of  duties.  As  was  observed  in  In  re  FdsaeU^  142  U.  S. 
485 :  "  Section  2964  provides  that  in  all  cases  of  failure  or 
neglect  to  pay  the  duties  within  the  period  allowed  by  law  to 
the  importer  to  make  entry  thereof,  the  merchandise  shall  be 
taken  possession  of  by  the  collector  and  deposited  in  the  public 
stores,  there  to  be  kept,  subject  at  all  times  to  the  order  of 
the  importer,  on  payment  of  the  proper  duties  and  expenses. 
Section  2973  provides  that,  if  the  merchandise  shall  remain  in 
public  store  beyond  one  year,  without  payment  of  the  duties 
and  charges  thereon,  it  is  then  to  be  appraised  and  sold  by  the 
collector  at  public  auction,  and  the  proceeds,  after  deducting 
for  storage  and  other  charges  and  expenses,  including  duties, 
are  to  be  paid  over  to  the  importer."  Of  course,  the  yacht 
Conqueror  was  not  such  an  article  as  could  have  been  de- 
posited in  public  stores  within  the  language  of  the  section, 
but  if  it  had  been  subject  to  duty  at  all,  the  collector  could  not 
be  considered  in  default  for  having  detained  her  in  the  manner 
he  did  for  its  payment.  His  seizure,  however,  is  not  such  a 
one  as  is  contemplated  by  the  above  statutes  concerning  cer- 
tificates of  probable  cause. 

The  case,  instead  of  being  covered  by  Eev.  Stat.  §  970, 
seems  more  properly  to  fall  within  the  provisions  of  section 
989,  by  which  "  when  a  recovery  is  had  in  any  suit  or  pro- 
ceeding against  a  collector  ...  for  any  act  done  by 
him,  ...  in  the  performance  'of  his  official  duty,  and 
the  court  certifies  that  there  was  probable  cause,  ...  or 
that  he  acted  under  the  directions  of  the  Secretary  of  the 
Treasury,    ...    no  execution  shall  issue  against  such  col- 
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lector  or  other  officer,  but  the  amount  so  recovered  shall, 
upon  final  judgment,  be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  Treasury."  Upon  the  whole, 
we  are  of  opinion  that  the  collector  was  not  protected  by  the 
certificate  of  probable  cause  from  a  judgment  for  damages. 

4.  The  main  question  in  this  case  turns  upon  the  proper 
measure  of  damages.  In  the  amount  of  $21,742.24,  awarded 
by  the  final  decree  of  the  District  Court,  was  included  the 
sum  of  $15,000,  "  for  loss  of  use  of  boat  while  detained  by  the 
respondent,  from  August  27,  1891,  to  February  3,  1892,  at 
$100  per  day."  This  is  the  principal  item  of  damage  to  which 
objection  is  made  in  this  court. 

That  the  loss  of  profits  or  of  the  use  of  a  vessel  pending 
repairs  or  other  detention,  arising  from  a  collision,  or  other 
maritime  tort,  and  commonly  spoken  of  as  demurrage,  is  a 
proper  element  of  damage,  is  too  well  settled  both  in  Eng- 
land and  America  to  be  open  to  question.  It  is  equally  well 
settled,  however,  that  demurrage  will  only  be  allowed  when 
profits  have  actually  been,  or  may  be  reasonably  supposed  to 
have  been,  lost,  and  the  amount  of  such  profits  is  proven 
with  reasonable  certainty.  In  one  of  the  earliest  English  cases 
upon  this  subject,  Tlie  Clarence^  3  W.  Rob.  283,  it  was  said 
by  Dr.  Lushington  that  "in  order  to  entitle  a  party  to  be 
indemnified  for  what  is  termed  in  this  court  a  consequential 
loss,  being  for  the  detention  of  his  vessel,  two  things  are 
absolutely  necessary — actual  loss,  and  reasonable  proof  of 
the  amount.  ...  It  does  not  follow,  as  a  matter  of 
necessity,  that  anything  is  due  for  the  detention  of  a  vessel 
whilst  under  repair.  Under  some  circumstances,  undoubtedly 
such  a  consequence  will  follow,  as,  for  example,  where  a  fishing 
voyage  is  lost,  or  where  the  vessel  would  have  been  bene- 
ficially employed."  To  same  effect  are  The  Black  Prince^ 
Lush.  568;  The  City  of  Peking,  15  App.  Cas.  438;  The 
Argentino,  14  App.  Cas.  519. 

The  first  case  in  which  demurrage  was  allowed  by  this 
court  for  the  detention  of  a  ship  under  a  libel  for  tortious 
seizure  was  that  of  The  ApoUon,  9  Wheat.  362,  which  was  a 
suit  brought  by  the  master  of  a  French  ship  against  the 
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collector  of  St.  Mary's  for  damages  occasioned  by  an  illegal 
seizure  of  the  ship  and  cargo  while  lying  within  the  territories 
of  the  King  of  Spain.  In  this  case  demurrage  was  allowed  at 
the  rate  of  $40  per  day,  although  the  court  had  expressed  its 
opinion  that  the  probable  profits  of  a  voyage,  either  upon  the 
ship  or  cargo,  could  not  furnish  any  just  basis  for  the  compen- 
sation of  damages,  the  court  observing  that  "every  other 
method  of  adjusting  compensation,"  than  that  of  demurrage, 
"  would  be  merely  speculative,  and  liable  to  the  greatest 
uncertainties." 

Smith  V.  Condry^  1  How.  28,  was  a  common  law  case, 
wherein  a  vessel,  laden  with  a  cargo  of  salt,  received  injury 
by  a  collision  in  the  port  of  Liverpool.  Upon  the  trial, 
plaintiffs  offered  to  prove  that  if  the  ship  had  been  able  to 
sail  upon  her  voyage  upon  the  day  named,  she  would  in  due 
course  have  arrived  in  Georgetown  in  time  for  the  sale  of  her 
cargo  in  the  fishing  season  of  the  Potomac  River,  when 
there  was  a  great  demand  for  salt ;  but,  owing  to  the  delay, 
she  did  not  arrive  until  the  season  was  over,  and  thereby  lost 
ten  cents  per  bushel  upon  the  value  of  the  salt.  The  court, 
acting  upon  the  analogy  of  insurance  cases,  held  that  this 
testimony  was  properly  refused  admission.  It  is  quite  obvious, 
however,  that  this  was  not  a  case  where  damages  were 
claimed  for  the  use  of  the  vessel  pending  her  repairs,  but  for 
the  loss  of  anticipated  profits  pending  the  sale  of  her  cargo, 
and  therefore  falling  within  the  rule  stated  in  The  ApoUon^ 
that  profits  upon  the  sale  of  the  cargo  are  excluded.  There 
is  no  conflict  between  this  case  and  that  of  Williamson  v. 
Barrett^  13  How.  101,  wherein  the  court  held  upon  the  author- 
ity of  Th^  Gazelle,  2  W.  Eob.  279,  that  the  plaintiflFs  were 
entitled  to  recover  for  the  use  of  their  boat,  by  which  "  we 
understand  what  she  would  have  produced  to  the  plaintiffs 
by  the  hiring  or  chartering  of  her  to  run  upon  the  river  in 
the  business  in  which  she  had  been  usually  engaged " ;  in 
other  words,  the  market  price  of  the  hire  of  the  vessel.  This 
ruling  has  been  repeatedly  affirmed  in  this  court,  The  Poto- 
mac, 105  U.  S.  630;  in  England,  The  Betsey  Caines,  2  Hag- 
gard, 28 ;  The  Ivflexihle,  Swabey,  200 ;  TJie  Star  of  India^  1 
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P.  D.  466 ;  Ths  City  of  Buenos  Ayrea,  1  Asp.  Mar.  L.  C.  169 ; 
and  in  France,  Sibille,  De  FAbordage,  sec.  411 ;  De  J^resquet, 
Des  Abordages,  pp.  48,  49 ;  Caumont,  Diet.  Mar.  Title  Abor- 
dage,  sec.  224. 

The  difficulty  is  in  determining  when  the  vessel  has  lost 
profits  and  the  amount  thereof.  The  best  evidence  of  dam- 
age suffered  by  detention  is  the  sum  for  which  vessels  of 
the  same  size  and  class  can  be  chartered  in  the  market. 
Obviously,  however,  this  criterion  cannot  be  often  applied, 
as  it  is  only  in  the  larger  ports  that  there  can  be  said  to 
be  a  market  price  for  the  use  of  vessels,  particularly  if  there 
be  any  peculiarity  in  their  construction  which  limits  their 
employment  to  a  single  purpose. 

In  the  absence  of  such  market  value,  the  value  of  her  use 
to  her  owner  in  the  business  in  which  she  was  engaged  at  the 
time  of  the  collision  is  a  proper  basis  for  estimating  damages 
for  detention,  and  the  books  of  the  owner  showing  her  earn- 
ings about  the  time  of  her  collision  are  competent  evidence  of 
her  probable  earnings  during  the  time  of  her  detention.  The 
Mayflower,  Brown's  Adm.  376;  The  Transit,  4  Ben.  138; 
The  EmUie,  4  Ben.  235. 

The  mere  opinion  of  witnesses,  unfortified  by  any  data,  as  to 
what  the  earnings  would  probably  have  been,  is  usually  re- 
garded as  too  uncertain  and  conjectural  to  form  a  proper  basis 
for  estimation,  though  in  a  few  cases  they  seem  to  have  been 
received.  The  damages  must  not  be  merely  speculative,  and 
something  else  must  be  shown  than  the  simple  fact  that  the 
vessel  was  laid  up  for  repairs.  Thus,  if  a  vessel  employed 
upon  the  lakes  should  receive  damages  by  collision,  occurring 
just  before  the  close  of  navigation,  and  she  were  repaired  dur- 
ing the  winter,  no  demurrage  could  be  allowed,  since  no  ves- 
sel upon  the  lakes  can  earn  freight  during  the  winter.  The 
Thomas  Kiley,  3  Ben.  228. 

In  The  R.  L.  Mayhey,  4  Blatchford,  439,  440,  it  was  said  by 
Mr.  Justice  Nelson  upon  the  subject  of  damages  that  "  a  good 
deal  of  the  testimony  was  general,  and  turned  upon  mere 
opinion  as  to  the  probability  of  employment  in  the  towing 
business  and  the  amount  of  the  earnings,  if  employed.    This 
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kind  of  proof  is  too  speculative  and  contingent  to  be  the 
foundation  of  any  rule  of  damages.  It  is  at  best  but  con- 
jecture." On  appeal  to  this  court  the  decree  was  affirmed, 
Sturgia  v.  Clough^  1  Wall.  269,  Mr.  Justice  Grier  observing 
that  "the  charge  for  demurrage  allowed  by  him"  (the  com- 
missioner) "  was  not  justified  by  the  evidence,  although  there 
was  testimony  to  support  it,  such  as  can  always  be  obtained 
when  friendly  experts  are  called  to  give  opinions.  Besides, 
the  libellant  withheld  the  best  evidence  of  the  profits  made 
by  his  boat,  which  would  be  found  in  his  own  books,  showing 
his  receipts  and  expenditures  before  the  collision."  The  testi- 
mony is  not  set  forth  in  the  report  of  the  case,  but  on  refer- 
ring to  the  original  record  we  find  that  it  was  much  stronger 
in  favor  of  an  allowance  of  demurrage  than  the  testimony 
in  this  case.  Five  witnesses  were  sworn  by  the  libellant, 
who  testified  that  there  was  a  demand  in  the  port  of  New 
York  for  the  services  of  steam  tug  boats,  such  as  the  injured 
vessel  was,  and  that  the  value  of  such  a  boat  was  about 
$100  per  day.  Four  witnesses  testifying  for  the  claimant 
did  not  deny  that  there  was  a  demand  for  such  vessels, 
but  put  the  value  of  her  services  at  a  much  lower  sum.  So 
in  the  case  of  The  Isaac  Newton^  4  Blatchford,  21,  Mr.  Jus- 
tice Nelson  rejected  the  allowance  for  demurrage  founded 
simply  upon  the  evidence  of  the  master  and  the  mate,  as  a 
matter  of  opinion,  treating  the  allowance  as  conjectural  and 
speculative. 

In  The  Cayuga^  2  Ben.  125,  a  ferry  boat,  injured  by  a  colli- 
sion, was  withdrawn  for  repairs,  her  place  being  supplied  by 
a  boat  taken  from  another  ferry  belonging  to  the  libellants, 
whose  place  was  in  turn  supplied  by  a  spare  boat.  It  was 
not  shown  that  the  injured  boat  could  have  been  chartered 
for  any  sum  for  the  time  she  was  laid  up,  but  proof  was  given 
as  to  the  value  of  her  use,  based  upon  her  receipts  while  run- 
ning on  the  ferry.  It  was  held  that  a  judgment  as  to  her 
charter  value,  given  by  men  having  experience  upon  the 
ferries,  founded  upon  their  knowledge  of  the  business,  was  a 
proper  basis  for  the  allowance  of  demurrage.  This  case  was 
affirmed   by  the  Circuit  Court,  7  Blatchford,  385,  and  also 
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upon  further  appeal  by  this  court.  14  WalL  270.  Of  same 
purport  is  The  Favorita,  18  Wall.  598. 

There  are  two  cases  reported  in  which  demurrage  was  al- 
lowed for  the  detention  of  a  yacht.  In  one  of  these,  The 
Walter  W.  Pharo^  1  Lowell,  437,  the  total  allowance  was  but 
$80 ;  and  in  the  other,  The  Lagonda^  44  Fed.  Rep.  367,  the 
yacht  had  been  detained  eight  days  while  undergoing  repairs, 
and  was  allowed  by  the  commissioner  $48  as  interest  upon 
$36,000,  the  cost  of  the  yacht.  Upon  exceptions  by  the  libel- 
lant,  the  court  held  that  the  testimony  seemed  to  justify  the 
conclusion  that  the  yacht  could  have  been  chartered  by  her 
owner  for  a  season  of  three  months  for  the  sum  of  $6000 ; 
that  under  such  a  charter  the  vessel  would  have  earned  for 
her  owner  in  eight  days  the  sum  of  $552,  and  gave  a  decree 
for  that  sum. 

Upon  the  other  hand,  however,  in  the  recent  case  of  The 
Emerald,  1896,  P.  D.  192,  decided  by  the  English  Court  of 
Appeals,  the  question  was  whether  demurrage  could  be  al- 
lowed for  detention  pending  the  repairs  of  a  vessel  (the  Greta 
Holme)  used  by  a  body  of  public  trustees  for  the  purpose  of 
dredging  and  raising  wrecks  in  Liverpool  harbor.  The  court 
held  unanimously  that  demurrage  could  not  be  allowed  to  the 
board  of  trustees,  because  the  vessel  was  not  a  source  of  profit 
to  them.  In  delivering  the  opinion  Lord  Esher  observed: 
(p.  204)  "  It  has  peen  pointed  out,  and  I  think  quite  fairly,  that 
you  cannot  recover  by  way  of  damages  on  account  of  some- 
thing which  you  call  profit,  but  of  which  profit  there  is  no 
evidence.  ...  Then  they  talk  of  letting  her  go  to  Preston, 
and  that  the  Preston  people  would  have  given  £100  a  week 
probably.  It  is  all  imagination.  .  .  .  The  dredger  is  not 
kept  for  the  purpose  of  being  let  to  any  one  else.  ...  To 
say  that  at  some  indefinite  and  future  time  they  could  have 
let  her  if  they  had  not  wanted  her  is  too  remote  for  anybody 
to  act  upon  in  giving  them  compensation  for  the  loss  of  the 
dredger  by  way  of  damages.  It  seems  to  me  that  the  dam- 
ages were  too  shadowy  and  too  remote  to  be  the  proper  sub- 
ject-matter of  damages  in  the  collision."  Lord  Justice  A.  L. 
Smith  said :  (p.  206)  "  It  is  to  be  remarked  that  during  all  the 
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time  that  the  dredger  was  sunk  and  under  repairs  the  harbor 
board  have  not,  in  fact,  lost  one  penny.  ...  I  agree  with 
the  report  of  the  registrar  and  merchants  upon  this  point. 
They  say  that  '  the  harbor  or  conservancy  board  are  clearly 
not  in  the  position  of  a  trading  company  which  is  entitled  to 
claim  for  loss  of  profit,  and  although  their  dredging  operations 
were  no  doubt  delayed  by  the  disabling  of  this  dredger,  it 
does  not  appear  to  us  that  the  plaintiffs  have  sustained  any 
tangible  pecuniary  loss.' "  Lord  Justice  Rigby  said :  (p.  208) 
"The  board  attempted  to  show  that  in  some  circumstances 
they  might  let  this  dredger;  but  the  evidence  failed  to  fix 
any  definite  time  when  the  board  would  no  longer  require  to 
use  her.  It  seems  to  me  that  the  suggested  damage  which 
might  be  occasioned  to  the  Mersey  docks  and  harbor  board 
was  mere  speculation." 

In  the  case  under  consideration,  the  only  evidence  of  loss 
of  profits  was  that  of  three  witnesses,  one  of  whom,  Samuel 
Holmes,  a  steamboat  broker,  swore  that  the  reasonable  value 
of  the  use  of  the  yacht  was  $3000  per  month.  He  gave  the 
only  instance  of  such  a  charter  within  his  knowledge  —  the 
charter  of  a  boat  of  this  size  about  three  or  four  years  before, 
for  about  $9000  for  a  winter  trip  to  the  West  Indies.  "  The 
circumstances  were  a  little  diflferent  than  this  though."  What 
those  circumstances  were,  what  was  the  character  of  the  yacht, 
and  how  long  the  duration  of  the  charter,  were  not  stated,  and 
the  illustration  is  of  trifling  value.  The  next  witness,  Hughes, 
a  yacht-broker,  stated  simply  that  The  Conqueror  was  worth 
$100  per  day,  fortifying  his  testimony  by  no  fact  whatever. 
The  last  witness,  Thomas  Manning,  also  a  yacht-broker,  stated 
the  value  of  The  Conqueror  from  August  27  to  February  3  to 
be  about  $20,000  for  the  boat  itself  without  the  crew ;  stating 
that  there  was  more  or  less  demand  for  those  large  boats,  but 
a  great  difficulty  in  getting  them.  Whether  the  demand  at 
that  time  was  more  or  less  than  the  average  was  not  stated ; 
nor  are  any  facts  given  in  support  of  his  testimony.  The 
expression  is  wholly  indefinite  and  unsatisfactory. 

Perhaps  if  this  testimony  were  taken  literally,  without  read- 
ing between  the  lines,  considering  other  facts  appearing  in  the 
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record,  or  bringing  to  bear  upon  it  other  considerations  which 
are  matters  of  common  knowledge,  it  might  justify  the  con- 
struction placed  upon  it  by  the  court  below,  that  the  libellant 
had  been  deprived  of  the  services  of  a  vessel  which  might  pos- 
sibly have  been  leased  at  $100  per  day.  But  this  is  not  the 
proper  view  to  be  taken  of  this  testimony.  While  there  are 
doubtless  authorities  holding  that  a  jury  (and  in  this  class  of 
cases  the  court  acts  as  a  jury)  has  no  right  arbitrarily  to  ignore 
or  discredit  the  testimony  of  unimpeached  witnesses  so  far  as 
they  testify  to  facts,  and  that  a  wilful  disregard  of  such  testi- 
mony will  be  ground  for  a  new  trial,  no  such  obligation  at- 
taches to  witnesses  who  testify  merely  to  their  opinion  ;  and 
the  jury  may  deal  w^ith  it  as  they  please,  giving  it  credence  or 
not  as  their  own  experience  or  general  knowledge  of  the  sub- 
ject may  dictate.  Indeed,  the  courts  of  New  Hampshire  at 
one  time,  and  until  the  rule  was  changed  by  the  legislature, 
went  so  far  as  to  exclude  the  opinions  of  witnesses  upon  ques- 
tions of  value  altogether,  and  irrespective  of  any  question 
as  to  their  qualifications.  Rochester  v.  Cheater^  3  N.  H.  349 ; 
Peterborough  v.  Jaffrey,  6  N.  H.  462;  Beard  v.  Eirk,  11 
X.  H.  397 ;  Robertson  v.  Stark,  15  N.  H.  109 ;  Low  v.  Con- 
Tiecticut  dk  Passximpsic  Railroad,  45  N.  H.  370. 

The  better  opinion,  however,  is  that  testimony  as  to  value 
may  be  properly  received  from  the  mouths  of  witnesses,  who 
are  duly  qualified  to  testify  in  relation  to  the  subject  of  inquiry, 
although  the  jury,  even  if  such  testimony  be  uncontradicted, 
may  exercise  their  independent  judgment.  In  Forsyth  v. 
DoolitUe^  120  U.  S.  73,  which  was  an  action  to  recover  com- 
pensation for  services  rendered  by  plaintiffs  in  effecting  the 
sale  of  certain  lands  in  Indiana,  and  in  various  legal  proceed- 
ings concerning  the  title,  the  following  instruction  to  the  jury 
was  held  to  be  correct :  "You  are  not  bound  by  the  estimate 
which  these  witnesses  have  put  upon  these  services.  They 
are  proper  to  be  considered  by  you,  as  part  of  the  proof  bear- 
ing upon  the  question  of  value,  as  the  testimony  of  men  expe- 
rienced in  such  matters,  and  whose  judgment  may  aid  yours. 
But  it  is  your  duty,  after  all,  to  settle  and  determine  this  ques- 
tion of  value  from  all  the  testimony  in  the  case,  and  to  award  to 
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the  plaintiffs  such  amount,  by  your  verdict,  as  the  proof  satisfies 
you  is  a  reasonable  compensation  for  the  services  which,  from 
the  proof,  you  find  plaintiff  rendered,  after  deducting  the 
amount  the  plaintiffs  have  already  received  for  such  services.'* 
The  proper  rule  upon  the  subject  is  nowhere  better  stated 
than  by  Mr.  Justice  Field  in  delivering  the  opinion  of  the 
court  in  Head  v.  Ilargrave^  105  U.  S.  45,  which  was  also  an 
action  for  professional  services  as  attorneys:  "It  was  the 
province  of  the  jury  to  weigh  the  testimony  of  the  attorneys 
as  to  the  value  of  the  services,  by  reference  to  their  nature, 
the  time  occupied  in  their  performance,  and  other  attending 
circumstances,  and  by  applying  to  it  their  own  experience  and 
knowledge  of  the  character  of  such  services.  To  direct  them 
to  find  the  value  of  the  services  from  the  testimony  of  the 
experts  alone  was  to  say  to  them  that  the  issue  should  be 
determined  by  the  opinions  of  the  attorneys,  and  not  by  the 
exercise  of  their  own  judgment  of  the  facts  on  which  those 
opinions  were  given.  The  evidence  of  experts  as  to  the  value 
of  professional  services  does  not  differ  in  principle  from  such 
evidence  as  to  the  value  of  labor  in  other  departments  of 
business,  or  as  to  the  value  of  property.  So  far  from  laying 
aside  their  own  general  knowledge  and  ideas,  the  jury  should 
have  applied  that  knowledge  and  those  ideas  to  the  matters 
of  fact  in  evidence  in  determining  the  weight  to  be  given  to 
the  opinions  expressed ;  and  it  was  only  in  that  way  that  they 
could  arrive  at  a  just  conclusion.  While  they  cannot  act  in 
any  case  upon  particular  facts  material  to  its  disposition 
resting  in  their  private  knowledge,  but  should  be  governed 
by  the  evidence  adduced,  they  may  —  and  to  act  intelligently 
they  must  —  judge  of  the  weight  of  the  force  of  that  evidence 
by  their  own  general  knowledge  of  the  subject  of  inquiry. 
.  .  .  Other  persons  besides  professional  men  have  knowl- 
edge of  the  value  of  professional  services ;  and  while  great 
weight  should  always  be  given  to  the  opinions  of  those 
familiar  with  the  subject,  they  are  not  to  be  blindly  received, 
but  are  to  be  intelligently  examined  by  the  jury  in  the  light 
of  their  own  general  knowledge ;  they  should  control  only  as 
they  are  found  to  be  reasonable." 
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In  short,  as  stated  by  a  recent  writer  upon  expert  testimony, 
the  ultimate  weight  to  be  given  to  the  testimony  of  experts  is 
a  question  to  be  determined  by  the  jury ;  and  there  is  no  rule 
of  law  which  requires  them  to  surrender  their  judgment,  or 
to  give  a  controlling  influence  to  the  opinions  of  scientific 
witnesses.  Eogers  on  Expert  Testimony,  §  207 ;  St.  Louis  v. 
Hankeny  95  Missouri,  189 ;  Kansas  v.  Butterjield,  89  Missouri, 
648 ;  Atchison^  Topeka  dkc.  Railroad  v.  Thul^  32  Kansas,  255 ; 
Brehmv.  Great  Western  Railroad,  34  Barb.  256,  272;  Wil- 
liams V.  State,  50  Arkansas,  511,  520 ;  Humphries  v.  Johnson, 
20  Indiana,  190 ;  Goodwin  v.  State,  96  Indiana,  550 ;  United 
States  V.  McGlue,  1  Curtis,  1,  19  ;  United  States  v.  MoUoy,  31 
Fed.  Eep.  19. 

Without  imputing  to  the  witnesses,  who  were  sworn  in  this 
case  upon  the  subject  of  damages,  any  design  to  mislead  the 
court,  we  are  bound  to  say  that  their  testimony  falls  far  short 
of  establishing  such  a  case  of  loss  of  profits  as  entitles  the 
libellant  to  recover  this  large  sum*  for  the  detention  of  his 
yacht.  It  is  not  the  mere  fact  that  a  vessel  is  detained  that 
entitles  the  owner  to  demurrage.  There  must  be  a  pecuniary 
loss,  or  at  least,  a  reasonable  certainty  of  pecuniary  loss,  and 
not  a  mere  inconvenience  arising  from  an  inability  to  use  the 
vessel  for  the  purposes  of  pleasure,  or,  as  was  said  by  Doctor 
Lushington  in  The  Clarence,  3  W.  Rob.  286:  "There  must  be 
actual  loss  and  reasonable  proof  of  the  amount."  In  other 
words,  there  must  be  a  loss  of  profits  in  its  commercial  sense. 
In  all  the  cases  in  which  we  have  allowed  demurrage  the. 
vessel  has  been  engaged,  or  was  capable  of  being  engaged,  in 
a  profitable  commerce,  and  the  amount  allowed  was  deter- 
mined either  by  the  charter  value  of  such  vessel,  or  by  her 
actual  earnings  at  about  the  time  of  the  collision.  The  Con- 
queror, however,  did  not  belong  to  the  class  of  vessels  which  are 
engaged  in  commercial  pursuits,  or  are  ordinarily  let  to  hire. 
There  is  doubtless  a  class  of  pleasure  boats  that  are  let  for 
excursions,  and  become  a  source  of  pecuniary  profit  to  their 
owners;  but  The  Conqueror  did  not  belong  to  that  class.  She 
was  purchased  by  her  owner  for  his  personal  pleasure,  and 
there  is  not  an  atom  of  testimony  tending  to  show  that  he 
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bought  her  for  hire,  or  would  have  leased  her  if  he  had  been 
able  to  do  so,  even  for  the  large  sum  of  |100  per  day  fixed  as 
her  value. 

Again ;  the  court  may  properly  take  judicial  notice  of  the 
fact  that  the  yachting  season  in  our  northern  waters  practi- 
cally comes  to  an  end  before  the  first  of  November,  and,  as 
The  Conqueror  was  seized  on  August  27,  during  more  than 
one  half  the  time  for  which  demurrage  was  allowed  she  prob- 
ably would  have  been  laid  up  at  her  wharf.  It  is  true  there 
was  a  possibility  that  her  owner  might  have  desired  her  for 
use  in  a  winter's  cruise  to  tropical  waters ;  but  there  was  not 
the  slightest  evidence  of  that,  and  the  contingency  of  her 
being  so  used  was  too  remote  to  justify  an  allowance  upon 
that  basis. 

The  amount  of  demurrage  allowed,  too,  was  so  great  as,  if 
not  to  shock  the  conscience,  at  least  to  induce  the  belief  that 
it  must  have  been  estimated  by  witnesses  who  were  most 
friendly  to  the  owner.  'The  yacht  cost  originally  $75,000. 
The  proposition  that  her  use  for  a  little  more  than  five 
months,  during  the  autumn  and  winter,  should  be  worth  to 
her  owner  $15,000  over  and  above  all  her  expenses,  for  which 
a  separate  allowance  was  made,  is  putting  a  strain  upon  our 
credulity  which  we  find  ourselves  quite  unable  to  bear.  The 
truth  is,  that  estimates  of  value  made  by  friendly  witnesses, 
with  no  practical  illustrations  to  support  them,  are,  as  observed 
by  the  various  courts  through  which  the  case  of  Sturgia  v. 
Clough  passed,  too  unsafe,  as  a  rule,  to  be  made  the  basis  of 
a  judicial  award,  unless  it  be  shown  with  much  greater  cer- 
tainty than  it  is  in  this  case,  either  that  the  vessel  was  earn- 
ing profits,  or  that  she  belonged  to  a  class  of  vessels  for  which 
there  was  a  steady  demand  in  the  market.  We  think  the 
testimony  upon  the  subject  of  demurrage  in  this  case  should 
have  been  held  to  be  insufficient. 

5.  The  other  items  of  damage,  going  to  make  up  the  aggre- 
gate amount  awarded,  included  about  $4500  for  the  wages 
and  provisions  of  the  crew,  and  also  for  wharfage,  towage, 
night  watchmen  and  extra  expenses  in  heisiting  the  vessel; 
all  of  which  are  claimed  to  be  unauthorized,  in  view  of  the 
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fact  that  by  Rev.  Stat.  §  829,  the  marshal  is  allowed,  "  for  the 
necessary  expenses  of  keeping  boats,  vessels  or  other  property 
attached  or  libelled  in  admiralty,  not  exceeding  two  dollars  and 
fifty  cents  a  day."  While  it  is  entirely  true  that  the  marshal 
is  thus  limited,  it  does  not  follow  that  the  libellant  may  not 
incur  a  larger  expense  if,  in  his  opinion,  it  is  necessary  for  the 
proper  protection  of  the  vessel,  subject  to  the  contingency  of 
paying  for  it  himself,  if  he  be  unsuccessful.  It  is  easy  to 
understand  that  an  expensive  yacht,  like  this,  would  require 
a  much  larger  outlay  than  $2.50  per  day  to  provide  her  with 
safe  accommodations  and  to  maintain  her  in  good  condition 
and  repair.  The  finding  of  the  commissioner  in  this  connec- 
tion was  ^^  that  the  collector  took  possession  of  the  yacht  on 
the  27th  of  August,  1891,  by  placing  only  one  person  on 
board  of  her ;  that  from  this  time  till  the  end  of  September, 
the  collector,  through  this  one  representative,  remained  on 
board,  claiming  possession  of  the  yacht ;  that  during  all  this 
time  she  lay  in  the  stream  off  Stapleton,  where  it  was  neces- 
sary to  have  a  crew  on  board  to  keep  her  safely,  '  as  no  sliip 
could  be  secure  in  any  stream,'  under  such  circumstances, 
without  such  protection ;  that  he  considered  that  ^  while  the 
vessel  was  in  that  position  '  that  it  was  necessary  to  keep  the 
crew  to  '  take  care  of '  her,  and  that  at  no  time  did  he  employ 
any  more  men  than  was  necessary  for  that  purpose."  "  That 
on  the  29th  of  September  the  collector,  at  the  request  of  the 
libellant,  ordered  the  vessel  placed  in  the  Erie  Basin,  and  the 
marshal  took  partial  possession,  the  collector  having  resisted 
and  his  representative  still  remaining  on  board.  The  vessel 
having  been  thus  removed  from  the  stream  where  she  had 
been  at  anchor,  the  captain  testifies  that  he  took  steps  imme- 
diately to  get  rid  of  the  crew,  and  that  they  were  discharged 
as  fast  as  he  could  do  so  consistently  while  preparing  the 
vessel  for  being  laid  up.  There  is  nothing  to  contradict  this 
testimony,  and  it  seems  to  me  that  the  captain  pursued  a 
reasonable,  as  well  as  judicious,  course,  one  consistent  with  his 
duty  to  take  proper  care  of  the  vessel.  As  soon  as  the  mar- 
shal, under  further  process  of  the  court,  got  exclusive  posses- 
sion of  the  yacht,  on  the  8th  of  October,  he  put  only  one  man 
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aboard  of  her  to  represent  him,  and  employed  the  captain  and 
four  men  to  take  care  of  the  vessel,  besides  a  night  watchman. 
The  marshal's  possession  being  a  legal  possession,  he  had  the 
right  to  take  this  course,  and  I  do  not  find  anything  in  the 
testimony,  or  in  the  circumstances  of  the  case,  to  warrant 
the  conclusion  that  the  expenses  of  keeping  such  a  vessel 
while  in  the  collector's  or  the  marshal's  possession  were 
extravagant." 

Whether  these  charges  were  proper  or  not,  was  a  matter  for 
the  courts  below  to  determine  in  the  exercise  of  their  best 
judgment,  and,  as  the  commissioner  found  that  they  were, 
and  both  the  District  Court  and  the  Court  of  Appeals  af- 
firmed his  action  in  that  regard,  we  are  not  disposed  to  dis- 
turb their  finding,  although  the  amount  seems  large. 

The  decree  of  the  Court  of  Appeals  must  he  reversed^  and  the 
case  remanded  to  t/ie  District  Court  for  further  proceed- 
ings in  conformity  to  this  opinion. 


In  re  ALIX,   Petitioner. 

ORIGINAL. 

No.  15.    Original.    Argued  March  1, 1897.  —  Decided  March  16, 1897. 

Applying  to  the  facts  as  stated  in  the  opinion  of  the  court  the  settled  rales 
in  reference  to  writs  of  prohibition  laid  down  in  In  re  Bice^  165  U.  S. 
396,  402,  it  is  held  that  a  proper  case  is  not  made  for  'awarding  sach  a 
writ. 

The  case  is  stated  in  the  opinion. 

Mr,  Horace  L.  Cheney  (with  whom  was  Mr,  John  F,  Lewis 
on  the  brief)  for  petitioner. 

Mr.  Curtis  Tilton  opposing. 

Mb.  Chief  Justice  Fuller   delivered   the  opinion  of  the 
court. 
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John  L.  Mills  tiled  his  libel  in  the  District  Court  of  the 
United  States  for  the  District  of  New  Jersey  on  the  four- 
teenth day  of  September,  a.d.  1896,  against  the  steamer 
Allegheny  and  her  cargo  to  recover  salvage,  and  such  pro- 
ceedings were  thereafter  had  thereon  as  resulted  in  a  decree 
in  favor  of  the  libellant,  December  2,  1896.  An  order  for  the 
sale  of  the  steamer  and  cargo  was  entered  December  15 ;  a 
motion  to  vacate  this  order  was  made  on  behalf  of  Gustave 
Alix,  master  of  the  Belgian  steamer  Caucase,  which  was 
denied  December  21 ;  the  sale  took  place  December  22,  and 
was  confirmed  December  30,  1896. 

On  December  26,  1896,  Alix  filed  a  petition  of  intervention 
in  said  cause,  alleging  that  he  had  filed  a  libel  in  admiralty 
against  the  Allegheny,  October  22, 1894,  in  the  District  Court 
of  the  United  States  for  the  District  of  Delaware ;  that  the 
steamer  had  been  attached  by  the  marshal  of  that  district  in 
December  of  that  j'ear ;  and  that  the  District  Court  for  the 
District  of  New  Jersey  had  no  jurisdiction. 

All  the  material  allegations  of  the  petition  of  intervention 
were  denied  by  the  answer  thereto,  and  issues  of  fact  were 
raised  on  which  the  question  of  jurisdiction  depended. 

Thereupon,  on  January  11,  1897,  a  petition  or  suggestion 
was  filed  by  Alix  in  this  court,  seeking  the  issue  of  a  writ  of 
prohibition  to  the  judge  of  the  District  Court  for  the  District 
of  New  Jersey  to  restrain  him  from  enforcing  any  of  the 
orders  or  decrees  by  him  theretofore  made  in  the  suit  of  said 
Mills,  or  proceeding  further  therein.  A  rule  to  show  cause 
was  granted,  to  which  return  has  been  duly  made. 

The  settled  rules  in  reference  to  the  writ  of  prohibition  were 
thus  laid  down  in  In  re  Rice^  Petitioner^  155  U.  S.  396,  402 : 
"  Where  it  appears  that  the  court  whose  action  is  sought  to  be 
prohibited  had  clearly  no  jurisdiction  of  the  cause  originally, 
or  of  some  collateral  matter  arising  therein,  a  party  Avho  has 
objected  to  the  jurisdiction  at  the  outset  and  has  no  other 
remedy  is  entitled  to  a  writ  of  prohibition  as  a  matter  of 
right.  But  where  there  is  another  legal  remedy  by  appeal 
or  otherwise,  or  where  the  question  of  the  jurisdiction  of  the 
court  is  doubtful,  or  depends  on  facts  which  are  not  made 
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matter  of  record,  or  where  the  application  is  made  by  a 
stranger,  the  granting  or  refusal  of  the  writ  is  discretionary. 
Nor  is  the  granting  of  the  writ  obligatory  where  the  case  has 
gone  to  sentence,  and  the  want  of  jurisdiction  does  not  appear 
upon  the  face  of  the  proceedings.  Smith  v.  Whitney^  116  U.  S. 
167,  173 ;  In  re  Cooper,  143  U.  S.  472,  495." 

Tested  by  these  rules,  we  are  clear  that  a  proper  case  is  not 
made  for  awarding  the  writ  of  prohibition. 

Writ  denied. 


ALLEN  V.  GEORGIA. 

BRBOR  TO  THE   SUPREME  COURT   OF  THE    STATE   OF  GEORGIA. 

No.  641.    Submitted  January  19, 1807.  -  Decided  March  15, 1897. 

After  a  person  had  been  convicted  in  a  state  court  of  mnrder,  he  sued  out  a 
writ  of  error  from  the  Supreme  Court  of  the  State.  On  the  day  assigned 
for  its  hearing  it  appeared  from  affidavits  that  the  accused  had  escaped 
from  jail,  and  was  at  that  time  a  fugitive  from  justice.  The  court  there- 
upon ordered  the  writ  of  error  dismissed,  unless  he  should  within  sixtj 
days  surrender  himself  or  be  recaptured,  and  when  that  time  passed  with- 
out efther  happening,  the  writ  was  dismissed.  He  was  afterwards 
recaptured,  and  resentenced  to  death,  whereupon  he  sued  out  this  writ 
of  error,  assigning  as  error  that  the  dismissal  of  his  writ  of  error  by 
the  Supreme  Court  was  a  denial  of  due  process  of  law.  Held,  that  the 
dismissal  of  the  writ  of  error  by  the  Supreme  Court  of  the  State  was 
justified  by  the  abandonment  of  his  case  by  the  plaintiff  in  the  writ. 

This  was  a  writ  of  error  to  review  an  order  of  the  Supreme 
Court  of  the  State  of  Georgia  dismissing  a  writ  of  error  from 
that  court  which  had  been  sued  out  to  reverse  the  conviction 
of  the  plaintiff  in  error  for  the  murder  of  one  Charles  Carr. 

After  defendant  had  been  convicted  and  sentenced  to  death 
by  the  Superior  Court  of  Bibb  County,  he  made  a  motion  for 
a  new  trial  which  was  overruled,  whereupon  he  sued  out  a 
writ  of  error  from  the  Supreme  Court  of  the  State,  which  was 
assigned  for  hearing  upon  the  4:th  day  of  March,  18&5.  The 
case  having  been  called  upon  that  day,  it  was  made  to  appear 
to  the  court  by  affidavits  that  Allen,  after  his  conviction  and 
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sentence,  bad  escaped  from  jail,  and  was  at  that  time  a  fugi- 
tive from  justice.  Upon  this  showing,  the  court  ordered  that 
the  writ  of  error  be  dismissed,  unless  he  should  within  sixty 
days  surrender  himself  to  custody,  or  should  be  recaptured 
within  that  time,  so  as  to  be  subject  to  the  jurisdiction  of  the 
court,  and  should  furnish  evidence  thereof  by  filing  the  same 
in  the  clerk's  office. 

On  May  6  —  which  was  more  than  sixty  days  thereafter  — 
the  court  made  a  further  order,  in  which,  after  stating  that 
the  plaintiff  in  error  had  not  surrendered  himself  to  custody, 
and  furnished  evidence  thereof  as  required,  and  that  he  had 
not  been  rearrested  since  his  escape  from  jail,  it  was  ordered 
that  the  writ  of  error  be  finally  dismissed. 

This  judgment  was,  on  July  13,  1895,  made  the  judgment 
of  the  Superior  Court  of  Bibb  County.  Afterwards  Allen, 
having  been  recaptured,  ivas,  on  the  25th  of  April,  1896, 
resentenced  to  death  by  the  Superior  Court,  and  thereupon 
made  application  to  one  of  the  justices  of  this  court  for  a  writ 
of  error,  which  was  duly  granted  —  plaintiff  assigning  as  error 
that  the  dismissing  of  his  writ  of  error  by  the  Supreme  Court 
of  the  State  of  Georgia  was  a  denial  of  due  process  of  law. 

Mr.  W,  C.  Glenn  and  Mr.  Daniel  W.  Rountree  for  plain- 
tiff in  error. 

Mr.  J.  M.  Terrell  and  Mr.  John  R.  Cooper  for  defendant 
in  error. 

Mb.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  claims  that  the  order  of  the  Supreme 
Court  of  the  State  of  Georgia,  dismissing  his  writ  of  error  to 
the  Superior  Court  of  Bibb  County,  because  he  had  escaped 
from  jail  and  vras  a  fugitive  from  justice,  was  a  denial  of  due 
process  of  law  within  the  meaning  of  the  Federal  Constitution. 

It  appeared  from  the  record  that,  after  the  writ  of  error  had 
been  finally  dismissed  on  May  6,  1895,  Allen  was  subsequently 
recaptured  and,  upon  April  25,  1896,  was  resentenced  to  death 
by  the  court  in  which  he  had  been   convicted.    While  the 
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precise  question  here  involved  has  never  before  been  presented 
to  this  court,  we  have  repeatedly  held  that  we  would  not  hear 
and  determine  moot  cases,  or  cases  in  which  there  was  not  at 
the  time  a  bona  fide  controversy  pending.  In  a  similar  case 
from  the  Supreme  Court  of  Nebraska,  Bonahan  v.  Nebraska^ 
125  U.  S.  692,  wherein  it  appeared  that,  pending  the  writ  of 
error  from  this  court,  the  plaintiff  in  error  had  escaped,  and 
was  no  longer  within  the  control  of  the  court  below,  it  was 
ordered  that  the  submission  of  the  cause  be  set  aside,  and 
unless  the  plaintiff  were  brought  within  the  jurisdiction  of 
the  court  below  on  or  before  the  last  day  of  the  term,  the 
cause  should  be  thereafter  left  ofif  the  docket  until  directions 
to  the  contrary.  A  like  order  under  similar  circumstances 
was  made  in  Smith  v.  United  States^  94  U.  S.  97. 

In  civil  cases  it  has  been  the  universal  practice  to  dismiss 
the  case  whenever  it  became  apparent  that  there  was  no  real 
dispute  remaining  between  the  plaintiff  and  the  defendant, 
or  that  the  case  had  been  settled  or  otherwise  disix>sed  of  by 
agreement  of  the  parties,  and  there  was  no  actual  controversy 
pending.  Lord  v.  Veazie^  8  How.  251 ;  Oainea  v.  Hennen^  24 
How.  553,  628;  Cleveland  v.  Chamberlain^  1  Black,  419; 
Wood-Paper  Co,  v.  Heft,  8  Wall.  333;  Dakota  Covmiy  v. 
Glidden,  113  U.  S.  222;  LitUe  v.  Bowers,  134  U.  S.  547; 
California  v.  San  Pablo  (be.  Railroad,  149  U.  S.  808. 

We  know  at  present  of  no  reason  why  the  same  course  may 
not  be  taken  in  criminal  cases  if  the  laws  of  the  State  or  the 
practice  of  its  courts  authorize  it.  To  justify  any  interference 
upon  our  part,  it  is  necessary  to  show  that  the  course  pursued 
has  deprived,  or  will  deprive,  the  plaintiff  in  error  of  his  life, 
liberty  or  property  without  due  process  of  law.  Without 
attempting  to  define  exactly  in  what  due  process  of  law  con- 
sists, it  is  sufficient  to  say  that,  if  the  Supreme  Court  of  a 
State  has  acted  in  consonance  with  the  constitutional  laws  of 
a  State  and  its  own  procedure,  it  could  only  be  in  very  excep- 
tional circumstances  that  this  court  would  feel  justified  in 
saying  that  there  had  been  a  failure  of  due  legal  process.  We 
might  ourselves  have  pursued  a  different  course  in  this  case, 
but  that  is  not  the  test.     The  plaintiff  in  error  must  have  been 
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deprived  of  one  of  those  fundamental  rights,  the  observance 
of  which  is  indispensable  to  the  liberty  of  the  citizen,  to  justify 
our  interference. 

We  cannot  say  that  the  dismissal  of  a  writ  of  error  is  not 
justified  by  the  abandonment  of  his  case  by  the  plaintiff  in 
the  writ.  By  escaping  from  legal  custody  he  has,  by  the  laws 
of  most,  if  not  all,  of  the  States,  committed  a  distinct  criminal 
offence ;  and  it  seems  but  a  light  punishment  for  such  offence 
to  hold  that  he  has  thereby  abandoned  his  right  to  prosecute 
a  writ  of  error,  sued  out  to  review  his  conviction.  Otherwise 
he  is  put  in  a  position  of  saying  to  the  court :  '^  Sustain  my 
writ  and  I  will  surrender  myself,  and  take  my  chances  upon 
a  second  trial ;  deny  me  a  new  trial  and  I  will  leave  the  State, 
or  forever  remain  in  hiding."  We  consider  this  as  practically 
a  declaration  of  the  terms  upon  which  he  is  willing  to  sur- 
render, and  a  contempt  of  its  authority,  to  which  no  court  is 
bound  to  submit.  It  is  much  more  becoming  to  its  dignity 
that  the  court  should  prescribe  the  conditions  upon  which  an 
escaped  convict  should  be  permitted  to  appear  and  prosecute 
his  writ,  than  that  the  latter  should  dictate  the  terms  upon 
which  he  will  consent  to  surrender  himself  to  its  custody. 

The  course  pursued  in  this  case  is  approved  by  the  ruling  of 
many  courts  in  different  States,  and  notably  in  the  case  of 
Commonwealth  v.  Andrews^  97  Mass.  543,  where  the  defend- 
ant escaped  during  the  pendency  of  his  case  in  the  Supreme 
Court.  It  was  held  that,  not  being  present  in  person,  he 
could  not  be  heard  by  attorney;  that  if  a  new  trial  were 
ordered,  he  was  not  there  to  answer  further,  and  that  if  the 
exceptions  were  overruled,  a  sentence  could  not  be  pronounced 
or  executed  upon  him,  p.  544.  '^So  far  as  the  defendant 
•  had  any  right  to  be  heard  under  the  constitution,  he  must  be 
deemed  to  have  waived  it  by  escaping  from  custody,  and  the 
failing  to  appear  and  prosecute  his  exceptions  in  person, 
according  to  the  order  of  court  under  which  he  was  com- 
mitted." In  Sherman  v.  Commonwealth^  14  Gratt.  677,  upon 
a  similar  state  of  facts,  the  court  ordered  that  the  writ  of 
error  be  dismissed,  unless  the  defendant  should  appear  before 
a  certain  day.     This  judgment  was  afterwards   approved  in 
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Leftwich  v.  Commonwealth^  20  Gratt.  716.  In  the  case  of 
Genety  59  N.  Y.  80,  the  defendant  escaped,  pending  the  settle- 
ment of  a  bill  of  exceptions,  and  the  court  declining  to  proceed 
with  the  settlement  of  the  proposed  bill,  the  case  was  carried 
before  the  Court  of  Appeals,  and  the  action  of  the  Court  of 
Oyer  and  Terminer  affirmed.  See  also  People  v.  Redinger^ 
55  California,  290;  Wihon  v.  Commonwealth^  10  Bush,  526; 
Greaham  v.  State^  1  Texas  App.  458;  McGmoan  v.  People^ 
104  Illinois,  100 ;  Warwick  v.  Stale,  73  Alabama,  486 ;  State 
V.  Coniiers,  20  W.  Va.  1 ;  State  v.  Wright,  32  La.  Ann.  1017; 
Woodson  V.  State,  19  Florida,  549 ;  Sargent  v.  State,  96  Indiana, 
63 ;  Moore  v.  State,  44  Texas,  595 ;  State  v.  Craighead,  44  La. 
Ann.  968;  Zardenta  v.  State,  23  S.  W.  Rep.  684;  GaUiff  v. 
State,  28  S.  W.  Rep.  466. 

The  course  pursued  in  this  case  has  also  received  the  ap- 
proval of  the  Supreme  Court  of  the  State  of  Georgia  in 
several  prior  cases.  Madden  v.  The  State,  70  Georgia,  383 ; 
Oshom.  V.  The  State,  70  Georgia,  781 ;  Gentry  v.  The  State,  91 
Georgia,  669. 

The  constitution  of  the  State  of  Georgia,  Art.  6,  Sec.  2, 
Par.  6,  requires  the  Supreme  Court  to  dispose  of  every  case 
at  the  first  term,  unless  prevented  by  providential  causes ;  and, 
by  section  4271  of  the  Code,  this  enactment  is  repeated,  with 
a  further  provision  that  no  continuance  shall  be  allowed 
except  for  providential  cause.  Indeed,  it  is  admitted  that 
it  would  be  useless  to  ask  the  Supreme  Court  of  the  State  of 
Georgia  to  reinstate  this  case,  or  to  grant  to  the  plaintiflF 
in  error  any  relief  whatever,  because  under  the  rules  and 
decisions  of  that  court,  and  under  the  statutes  of  the  State 
of  Georgia,  as  construed  by  that  court,  such  relief  would  be 
denied.  Whether  the  court  should  give  the  plaintiff  sixty 
days,  or  until  the  last  day  of  the  term,  to  appear  and  sur- 
render himself  to  custody,  was  a  matter  for  the  court  to 
determine,  and  even  if  there  were  error  in  that  particular, 
it  would  not  constitute  a  denial  of  due  process  of  law. 

The  order  of  the  Supreme  Court  dismissing  the  writ  of  error 
must,  therefore,  be 

Affirmed, 
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GRAND  LODGE   F.  AND  A.   MASONS  OF  LOUISI- 
ANA V.  NEW  ORLEANS. 

EKROR  TO  THK   SUPREME   COURT  OF   THE   STATE   OF   LOUISIANA. 
No.  111.    Argued  January  19, 1897.  —  Decided  March  16,  1897. 

Act  No.  225  of  the  legislature  of  Louisiana  of  March  15,  1855,  exempting 
the  hall  of  the  Grand  Lodge  from  state  and  parish  taxation,  "  so  long  as 
it  is  occupied  as  a  Grand  Lodge  of  the  F.  &  A.  Masons,"  did  not  consti- 
tute a  contract  between  the  State  and  the  complainant,  but  was  a  mere 
continuing  gratuity  which  the  legislature  was  at  liberty  to  terminate  or 
withdraw  at  any  time. 

If  such  a  law  be  a  mere  offer  of  bounty  it  may  be  withdrawn  at  any  time, 
although  the  recipients  may  have  incurred  expense  on  the  faith  of  the 
offer. 

This  was  a  petition  originally  filed  in  the  CivU  District 
Court  for  the  parish  of  Orleans  by  the  Grand  Lodge  of  the 
F.  &  A.  Masons  of  the  State  of  Louisiana,  to  enjoin  the  city 
of  New  Orleans  from  proceeding  to  sell,  for  the  taxes  of  1888, 
1889  and  1890,  certain  property  owned  by  the  petitioner,  and 
claimed  to  be  exempt  from  taxation. 

The  petition  set  forth  that  the  Grand  Lodge  was  incorpo- 
rated by  a  perpetual  charter,  granted  by  the  legislature  in 
1816;  that  petitioner  was  the  owner  of  a  lot  of  ground, 
with  buildings  and  improvements  thereon,  at  the  corner  of 
St.  Charles  and  Perdido  streets,  known  as  the  hall  of  the 
Grand  Lodge,  etc.,  which  property  it  had  purchased  in  1853 
by  a  notarial  act,  in  which  was  incorporated  a  resolution  of 
the  Grand  Lodge,  which,  in  substance,  devoted  the  entire  net 
revenues  of  such  property  "  to  the  relief  of  worthy  distressed 
members  of  the  order,  their  wives,  children  and  families,  and 
as  a  permanent  charitable  fund  "  ;  that  such  resolution  was  in 
strict  accord  with  the  objects  of  the  institution,  of  which 
the  Grand  Lodge  is  the  superintending  body  or  organiza- 
tion, "the  principles  of  which  are  charity  and  universal 
benevolence,"  and  "  to  the  end  thereof,  that  charitable  insti- 
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tutions  may  be  promoted,"  the  act  of  incorporation  was 
enacted ;  that  further  to  promote  this  object  the  legislature, 
by  an  act  (No.  255),  approved  March  15,  1855,  acts  of  1856, 
p.  270,  exempted  said  hall  from  city  and  parish  taxation,  so 
long  as  it  was  occupied  by  the  Grand  Lodge  of  F.  &  A. 
Masons,  which  exemption  was  claimed  to  have  become  a 
contract  between  the  State  and  the  Grand  Lodge  so  long  as 
the  property  was  owned  and  occupied  by  it.  The  petitioner 
alleged  that  the  principles  and  objects  of  Free  Masonry  are 
still  unchanged,  and  that  the  net  revenues  arising  from  the 
property  have  not  been  diverted ;  that  the  city  now  claims 
that  the  property  is  subject  to  taxation,  and  threatens  to 
enforce  the  collection  of  the  taxes. 

The  answer  of  the  city  was  simply  a  general  denial. 

Upon  the  trial  it  appeared  that  the  Grand  Lqdge  was  incor- 
porated by  act  of  March  18, 1816,  with  full  power  and  author- 
ity to  take,  hold  and  enjoy  real  and  personal  property,  etc. ; 
that  the  hall  was  erected  in  the  year  1845  for  a  commercial 
exchange,  and  was  purchased  by  the  Grand  Lodge  for  a 
hall  in  1853;  that  on  March  15,  1855,  the  general  assembly 
enacted  that  the  building,  whose  location  and  name  were 
given  in  the  act,  should  be  exempt  from  state  and  parish 
taxation  so  long  as  it  was  occupied  as  the  Grand  Lodge  of 
the  F.  &  A.  Masons.  It  further  appeared  that  the  objects  pro- 
posed by  the  institution  were  charity  and  universal  benevo- 
lence ;  that  contributions  were  exacted  from  each  member  of 
the  order  for  the  ordinary  expenses  of  the  lodge  and  as  a 
fund  for  the  purposes  of  charity,  to  be  distributed  as  occasion 
required,  and  that  from  1853  to  the  present  time  the  whole  of 
the  revenue,  except  that  used  for  insurance,  repairs  and  cur- 
rent expenses,  has  been  exclusively  devoted  to  charitable  pur- 
poses as  stated  in  the  charter  and  act  of  sale.  These  revenues 
averaged  over  $3000  per  year. 

It  further  appeared  that  in  1879  a  new  constitution  was 
adopted  by  the  State,  of  which  article  207  was  as  follows: 
"  The  following  property  shall  be  exempt  from  taxation  and 
no  other,  viz. :  All  public  property,  places  of  religious  worship 
or  burial,  all  charitable  institutions;     .     .     .     provided,  the 
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property  so  exempted  be  not  used  or  leased  for  purposes  of 
private  or  corporate  profit  or  income." 

Upon  the  hearing  in  the  District  Court,  the  property  was 
held  to  be  exempt  from  taxation,  and  an  injunction  granted. 
The  city  appealed  to  the  Supreme  Court,  which  reversed  the 
decree  of  the  District  Court  and  dissolved  the  injunction. 
Upon  a  rehearing,  the  decree  was  amended  by  recognizing 
the  exemption  of  that  part  of  the  property  occupied  by  the 
grand  and  subordinate  lodges  of  Masons,  and  in  other  respects 
the  demand  was  rejected,  and  the  case  remanded  to  the  court 
below  with  directions  to  hear  evidence  and  ascertain  what 
property  was  thus  occupied,  and  what  property  was  rented 
or  used  for  private  or  corporate  profit  or  income,  and  to  pass 
upon  and  decide  the  relative  values  of  that  part  of  the  prop- 
erty thus  occupied  by  said  Masons  to  that  leased  or  used  as 
aforesaid,  that  is,  *^  from  the  assessed  value  of  the  property, 
viz.,  $60,000,  must  be  deducted  the  value  of  the  property 
exempted  aforesaid." 

The  case  having  been  remanded  and  reheard  in  the  Dis- 
trict Court,  a  new  judgment  was  rendered  in  favor  of  the  city 
for  the  city  taxes  of  1888,  on  an  assessment  of  $20,000 ;  of 
the  year  1889,  on  an  assessment  of  $10,000,  and  for  the  year 
1890,  on  an  assessment  of  $6200.  The  case  was  then  appealed 
and  reheard  in  the  Supreme  Court,  and  the  judgment  of  the 
District  Court  affirmed.  Whereupon  petitioner  sued  out  this 
writ  of  error. 

Mr.  Charles  F.  Buck  for  plaintiff  in  error.  Mr.  J,  Q.  A. 
Fellows  was  on  his  brief. 

Mr,  Samuel  L  OUmore  for  defendant  in  error.  Mr.  W.  R. 
SommerviUe  was  on  his  brief. 

Mr.  M.  J.  Cunningham^  Attorney  General  of  the  State  of 
Louisiana,  Mr.  F.  C.  Zacharie  and  Mr.  Alexander  Porter 
Morse  filed  a  brief  on  behalf  of  the  State. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

VOL.  CLXVI — 10 
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The  only  question  in  this  case  is  whether  the  act  of  1856, 
exempting  the  hall  of  the  Grand  Lodge  from  state  and  parish 
taxation,  "  so  long  as  it  is  occupied  as  a  Grand  Lodge  of  the 
F.  &  A.  Masons,"  constitutes  a  contract  between  the  State 
and  the  complainant,  or  was  a  mere  continuing  gratuity  which 
the  legislature  was  at  liberty  to  terminate  or  withdraw  at  any 
time,  and  which  the  State  did  subsequently  withdraw  by  the 
adoption  of  a  constitution,  which  secured  the  exemption  of 
the  property  of ''  all  charitable  institutions,  .  .  .  provided, 
the  property  so  exempted  be  not  used  or  leased  for  the  pur- 
poses of  private  or  corporate  profit  or  income."  It  appeared 
in  this  case  that,  during  the  years  in  which  the  assessments 
complained  of  were  made,  a  part  of  the  ground  floor  of  the 
exempted  property  was  rented  for  stores;  that  some  of  the 
rooms  were  rented  for  other  like  purposes,  and  that  f  i-om  these 
sources  a  large  amount  of  corporate  income  had  been  realized, 
although  that  income  was  devoted  to  charitable  purposes. 

If  the  act  of  1855  be  regarded  as  a  contract  within  the  case 
of  Dartmouth  College  v.  Woodward^  4  Wheat.  518,  then  it  is 
clear  that  the  exemption  from  taxation  was  valid,  and  beyond 
the  power  of  the  legislature  to  abrogate.  State  Bank  v. 
Knoopy  16  How.  369;  New  Jersey  v.  Wilsmij  7  Cranch,  164; 
Gordon  v.  Appeal  Tax  Courts  3  How.  133 ;  Dodge  v.  Woolsey^ 
18  How.  331 ;  Jefferson  Branch  Bank  v.  SkeUy^  1  Black,  436; 
McGee  v.  Mathis^  4  Wall.  143 ;  Wilmington  Railroad  v.  Reid^ 
13  Wall.  264 ;  Humphrey  v.  Pegues^  16  Wall.  244 ;  Farrington 
V.  Tennessee^  95  U.  S.  679;  New  Jersey  v.  Tardy  95  U.  S. 
104. 

To  make  such  a  contract,  however,  there  is  the  same  neces- 
sity for  a  consideration  that  there  would  be  if  it  were  a  con- 
tract between  private  parties.  If  the  law  be  a  mere  offer  of 
a  bounty,  it  may  be  withdrawn  at  any  time,  notwithstanding 
the  recipients  of  such  bounty  may  have  incurred  expense  upon 
the  faith  of  such  offer.  Thus,  the  legislature  of  the  State  of 
Michigan,  desiring  to  encourage  the  manufacture  of  salt,  which 
had  been  recently  discovered  in  the  Saginaw  Valley,  in  1859, 
oflFered  exemption  from  taxation  and  a  bounty  of  ten  cents 
per  bushel  to  all  individuals,  companies  or  corporations  formed 
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for  the  purpose  of  boring  for  and  manufacturing  salt.  It  was 
held  in  the  Salt  Company  v.  East  Saginaw^  13  Wall.  373,  that, 
if  the  salt  company  plaintiff  had  been  incorporated  by  a  spe- 
cial charter,  containing  the  provision  that  its  property  should 
be  exempt  from  taxation,  and  that  charter  had  been  accepted 
and  acted  upon,  it  would  have  constituted  a  contract ;  but  that 
this  was  a  bounty  offered  to  all  corporations  and  individuals 
who  should  manufacture  salt,  and  there  was  no  pledge  that 
it  should  not  be  repealed  at  any  time ;  that  as  long  as  it  re- 
mained a  law,  every  individual  or  corporation  was  at  liberty 
to  avail  himself  or  itself  of  its  advantages,  by  complying  with 
its  terms,  and  doing  the  things  which  it  promised  to  reward ; 
but  was  also  at  liberty  at  any  time  to  abandon  such  a  course ; 
that  it  was  a  matter  purely  voluntary  upon  both  sides  —  giv- 
ing to  one  party  the  power  to  abandon  the  manufacture  of 
salt,  and  to  the  other  to  repeal  the  exemption  from  taxation 
and  the  bounty  of  ten  cents  per  bushel.  The  consequence  of 
a  different  decision  in  this  case  might  easily  have  become 
disastrous,  since  the  arguments  which  were  urged  upon  this 
court  at  that  time  would  have  been  equally  forceful  at  any 
time  thereafter,  and  the  State  might  have  found  itself  bound 
by  a  perpetual  pledge  to  pay  ten  cents  upon  every  bushel  of 
salt  thereafter  manufactured  by  the  companies,  which  had 
embarked  in  the  enterprise  under  the  encouragement  of  the 
bounty.  A  like  ruling  was  made  in  Welch  v.  Cook^  97  U.  S. 
541,  in  which  an  act  of  the  legislature  of  the  District  of 
Columbia,  exempting  from  general  taxation  for  ten  years 
such  real  and  personal  property  as  might  be  employed  within 
the  District  for  manufacturing  purposes,  did  not  create  an 
irrepealable  contract  with  the  owners  of  such  property,  but 
merely  conferred  a  bounty,  liable  at  any  time  to  be  with- 
drawn. 

Complainant,  while  admitting  the  soundness  of  this  proposi- 
tion, claims  that  the  requisite  consideration  existed  in  the 
deed  by  which  the  property  was  acquired,  wherein  the  Grand 
Lodge  solemnly  declared  and  proclaimed  said  purchase  to  be 
made  for  the  purpose  and  object  of  creating  a  fund  for  chari- 
table purposes,  in  the  relief  of  worthy  distressed  members  of 
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the  order,  their  wives,  children  and  families;  and  solemnly 
pledged  itself  that  as  soon  as  the  said  property  should  be  paid 
for,  the  whole  of  the  revenue  which  might  be  derived  from 
it,  after  deducting  necessary  and  unavoidable  expenses  on  its 
account,  should  be  devoted  to  those  objects. 

This  consideration,  however,  was  not  one  upon  the  faith  of 
which  the  legislature  granted  the  exemption,  since  the  deed 
had  already  been  in  existence  for  two  years,  and  the  property 
had  been  purchased  under  the  resolution  of  the  lodge,  adopted 
January  27,  1853,  to  the  same  effect  as  the  above  recital  in 
the  deed.  While  subscriptions  for  the  purchase  of  the  prop- 
erty may  have  been  obtained  upon  the  faith  of  this  resolution, 
it  cannot  be  said  to  have  constituted  a  consideration  for  the 
exemption.  The  alleged  contract  for  exemption  was  not 
contained  in  the  charter  —  as  in  other  cases  where  such  ex- 
emption has  been  sustained  —  since  the  lodge  had  already 
pledged  its  revenues  to  charitable  purposes;  and  when  the 
act  was  passed  it  gave  no  additional  pledge,  and  promised 
nothing  which  it  had  not  already  promised,  and  was  bound 
in  honor  to  perform.  If  additional  subscriptions  were  obtained 
upon  the  faith  of  the  act,  the  subscribers  were  bound  to  take 
notice  of  the  fact  that  the  legislature  was  at  liberty  to  repeal 
the  act  at  any  time,  or,  that  the  people  might,  in  the  exercise 
of  their  sovereign  power,  nullify  it  by  an  amendment  to  the 
constitution. 

In  the  Home  of  the  Friendless  v.  Rouse^  8  Wall.  430,  relied 
upon  by  the  plaintiff  in  error,  the  exemption  was  contained  in 
the  original  charter  of  the  Home  of  the  Friendless,  which 
purported  in  its  preamble  to  be  granted  for  the  purpose  of 
encouraging  the  undertaking,  and  enabling  the  parties  engaged 
therein  more  fully  and  effectually  to  accomplish  their  laud- 
able purpose.  The  exemption  was  offered  not  in  view  of  a 
consideration  which  had  already  passed,  but  for  the  purpose 
of  inducing  the  incorporators  to  accept  the  charter  and  to 
carry  out  the  enterprise. 

So  in  Asylum  v.  New  Orleans^  105  U.  S.  362,  the  institution 
was  incorporated  under  an  act  of  the  general  assembly,  which 
declared  that  all  the  property  belonging  to  the  institution 
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should  be  exempted  from  all  taxation.  The  question  turned 
upon  the  exemption  of  certain  property  which  was  devised  to 
it  twenty  years  after  it  was  incorporated,  the  revenues  of  which 
were  applied  to  enable  it  to  carry  on  its  work ;  but  it  was  held 
that  the  contract  applied  not  only  to  property  in  existence 
when  the  charter  was  granted,  nor  only  to  that  which  was  in 
existence  when  the  constitution  of  1868  was  adopted,  but  to 
all  which  might  afterwards  be  acquired  in  the  due  fulfilment 
of  the  purposes  of  the  institution. 

We  are  of  opinion  that  the  act  in  question  in  this  case  was 
one  which  the  legislature  might  properly  enact  as  a  matter  of 
public  policy,  and  in  aid  of  a  beneficent  purpose  ;  but  that  it 
was  a  mere  gratuity  or  bounty  which  it  was  competent  at  any 
time  to  terminate,  and  that  this  was  done  by  Art.  207  of  the 
Constitution  of  1879.  The  case  is  practically  upon  all  fours 
with  that  of  The  Rector  of  Christ  Church  v.  Philadelphia^  24 
How.  300,  in  which  the  legislature  of  Pennsylvania  enacted 
that  "  the  real  property,  including  ground  rents,  now  helonging 
<i7id payable  to  Christ  Church  Hospital,  in  the  city  of  Phila- 
delphia, so  long  as  the  same  shall  continue  to  belong  to  the 
said  hospital,  shall  be  and  remain  free  from  taxes."  Eighteen 
years  thereafter,  the  legislature  enacted  that  all  property  be- 
longing to  any  association,  then  exempt  from  taxation,  other 
than  that  in  actual  use  and  occupation  of  such  association, 
should  thereafter  be  subject  to  taxation.  It  was  held  that 
this  last  law  was  not  in  violation  of  the  Constitution  of  the 
United  States;  that  the  former  act  of  1833  was  a  mere  privi- 
lege existing  be?ie  jjlacitum,  and  might  be  revoked  at  the  pleas- 
ure of  the  sovereign.  It  would  seem  from  this  case  that  the 
hospital  had  been  incorporated  long  before  the  act  containing 
the  exemption  was  passed,  as  that  act  recited  that  the  hospital 
"  had  for  many  years  afforded  an  asylum  for  numerous  poor 
and  distressed  widows,"  and  that  the  exemption  was  granted 
on  account  of  its  means  being  curtailed  by  decay  of  the  build- 
ings, and  the  increased  burden  of  taxation.  So  in  Tucker 
V.  Ferguson^  22  Wall.  527,  and  in  Wed  Wisconsin  Rail- 
way V.  Board  of  Supervisors,  93  U.  S.  595,  it  was  held  that 
an  act  of  the  legislature  exempting  property  of  all  railroads 
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from  taxation  was  not  a  contract  to  exempt,  unless  there  were 
a  consideration  for  the  act ;  that  the  promise  of  a  gratuity,  spon- 
taneously made,  may  be  kept,  changed  or  recalled  at  pleas- 
ure, and  that  this  rule  applied  to  the  agreements  of  States, 
made  without  consideration,  as  well  as  to  those  of  persons. 
See  also  Newton  v.  Commissioners^  100  U.  S.  548, 561,  amd  People 
V.  Roper^  35  N.  Y.  629,  wherein  a  law,  providing  that  persons 
who  had  served  seven  years  in  the  militia  and  had  been  hon- 
orably discharged,  were  entitled  to  perpetual  immunity  from 
taxation  to  the  extent  of  $500  each,  was  held  to  be  repealable 
at  any  time  by  the  legislature. 

The  act  of  1855,  now  in  question,  clearly  falls  within  the 
latter  class  of  gratuities  or  bounties,  which  are  subject  to  the 
will  of  the  legislature,  and  may  be  withdrawn  at  any  time. 

The  decree  of  the  court  below  was,  therefore,  right,  and 
will  be 

Affirmed. 


HENDERSON  BRIDGE  COMPANY  v.   KENTUCKY. 

BRBOB   TO   THE   COURT   OF   APPEALS   OF   THE   STATE   OF    KENTUCKY. 

No.  462.    Argued  December  U,  14,  1896.  —  Decided  March  15, 1897. 

The  Henderson  Bridge  Company  was  a  corporation  created  by  the  Common- 
wealth of  Kentucky  for  the  purpose  of  erecting  and  operating  a  railroad 
bridge,  with  its  approaches,  over  the  Ohio  River  between  the  city  of 
Henderson,  in  Kentucky,  and  the  Indiana  shore.  It  owned  9.46  miles  of 
railroad  and  .66  of  a  mile  of  siding,  making  its  railroad  connections  in 
Indiana,  which  property  was  assessed  for  taxation  in  that  State,  at 
$627,660.  The  length  of  the  bridge  in  the  two  States,  measured  by  feet, 
was  one  third  in  Indiana  and  two  thirds  in  Kentucky.  The  tangible 
property  of  the  company  was  assessed  in  Henderson  County,  Kentucky,  at 
$649,735.54.  From  the  evidence  before  them,  the  Board  of  Valuation 
and  Assessment  placed  the  value  of  the  company*s  entire  property  at 
$2,900,000,  and  deducted  therefrom  $627,660  for  the  tangible  property 
assessed  in  Indiana,  which  left  $2,272,340,  of  which  two  thirds,  or 
$1,514,893,  was  held  to  be  the  entire  value  of  the  property  in  Kentucky. 
From  this,  $649,735.54,  the  value  of  the  tangible  property  In  Henderson 
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County,  was  deducted,  and  the  remainder,  ^865,157.46,  was  fixed  by  the 
Board  as  the  value  of  the  company's  franchise.  From  the  total  value, 
$1,385,107  was  deducted  for  the  tangible  and  intangible  property  in 
Indiana,  and  the  taxes  in  Kentucky  were  levied  on  $1,514,893  of  tangible 
and  intangible  property  in  that  State.  The  company  paid  the  tax  on  the 
tangible  property  ($2762.08),  and  refused  to  pay  the  tax  on  the  intangi- 
ble property  ($3675.91).  This  action  was  brought  to  recover  it.  The 
Court  of  Appeals  held  that  the  Commonwealth  was  entitled  to  recover 
it.     Held, 

(1)  That  the  company  was  chartered  by  the  State  of  Kentucisy  to  build 
and  operate  a  bridge  and  the  State  could  properly  include  the 
franchises  it  had  granted  in  the  valuation  of  the  company's 
property  for  taxation; 

(2)  That  the  tax  was  not  a  tax  on  the  interstate  business  carried  on 

over  or  by  means  of  the  bridge,  because  the  bridge  company  did 
not  transact  such  business;  that  business  being  carried  on  by 
the  persons  and  corporations  which  paid  the  bridge  company  tolls 
for  the  privilege  of  using  the  bridge ; 

(3)  That  the  fact  that  the  tax  in  question  was  to  some  extent  affected 

by  the  amount  of  the  tolls  received,  and  therefore  might  be  sup- 
posed to  increase  the  rate  of  tolls,  was  too  remote  and  incidental 
to  make  it  a  tax  on  the  business  transacted ; 

(4)  That  the  acts  of  Congress  conferred  no  right  or  franchise  on  the 

company  to  erect  the  bridge  or  collect  tolls  for  its  use ;  that  they 
merely  regulated  the  height  of  bridges  over  that  river  and  the 
width  of  their  spans,  in  order  that  they  might  not  fnterfere  with 
its  navigation ;  and  that  the  declaration  that  such  bridges  should 
be  regarded  as  post  roads* did  not  interfere  with  the  right  of  the 
State  to  impose  taxes ; 

(5)  That  the  tax  in  controversy  was  nothing  more  than  a  tax  on  the 

intangible  property  of  the  company  in  Kentucky,  and  was  sus- 
tained as  such  by  the  Court  of  Appeals,  as  consistent  with  the 
provisions  of  the  constitution  of  "Kentucky  in  reference  to  taxa- 
tion ;  and  that  for  the  reasons  given,  and  on  the  authorities  cited 
in  Adams  Express  Co,  v.  Ohio  State  Auditor,  165  U.  S.  194,  this 
court  is  unable  to  conclude  that  the  method  of  taxation  prescribed 
by  the  statute  of  Kentucky  and  followed  in  making  this  assess- 
ment is  in  violation  of  the  Constitution  of  the  United  States. 

The  case  is  stated  in  the  opinion. 

JUr.  James  P,  Helm  for  plaintiff  in  error.     Mr.  Helm  Bruce 
w^as  on  his  brief. 

Mr.  William  J,  HendHck  for  defendant  in  error. 
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Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  the  Commonwealth  of  Ken- 
tucky against  the  Henderson  Bridge  Company  to  recover  the 
sum  of  $3675.91,  taxes  levied  against  that  company  on  an 
assessment  made  of  its  intangible  property  by  the  Kentucky 
Board  of  Valuation  and  Assessmeftit  for  the  year  1893. 

The  Henderson  Bridge  Company  is  a  corporation  created 
by  the  Commonwealth  of  Kentucky  for  the  purpose  of  erect- 
ing and  operating  a  railroad  bridge,  with  its  approaches,  over 
the  Ohio  Kiver  between  the  city  of  Henderson,  in  Kentucky, 
and  the  Indiana  shore. 

The  record  does  not  show  that  it  was  also  incorporated 
under  any  law  of  Indiana,  but  the  company  alleged  that, 
being  incorporated  by  the  laws  of  Kentucky,  it  was  granted 
certain  powers  and  privileges  under  the  laws  of  Indiana; 
though  it  was  not  denied  that  the  company  actually  con- 
structed and  now  owned  and  operated  the  bridge  and  ap- 
proaches under  its  Kentucky  charter.  It  was,  moreover, 
averred  that  the  company  built  its  bridge  under  and  in  ac- 
cordance with  the  act  of  Congress  of  December  17,  1872,  c.  4, 
17  Stat.  398,  entitled  "An  act  to  authorize  the  construction  of 
bridges  across  the  Ohio  River,  and  to  prescribe  the  dimensions 
of  the  same,"  which  provided  that  any  such  bridge  should  be 
recognized  as  a  post  route ;  and  the  act  supplementary  to  that 
act  approved  February  14,  1883,  c.  44,  22  Stat.  414. 

It  appeared  that  the  bridge  company  owned  9.46  miles  of 
railroad  and  .65  of  a  mile  of  siding,  making  its  railroad  con- 
nections in  Indiana,  which  property  was  assessed  for  taxation 
in  that  State,  at  $627,660 ;  that  the  length  of  the  bridge  in 
.  the  two  States,  measured  by  feet,  was  one  third  in  Indiana 
and  two  thirds  in  Kentucky;  that  the  tangible  property  of 
the  company  was  assessed  in  Henderson  County,  Kentucky, 
at  $649,735.54;  that  the  capital  stock  of  the  company  was 
$1,000,000,  and  that  it  had  issued  bonds  to  the  amount  of 
$2,000,000. 

From  the  evidence  before  them,  the  Board  of  Valuation 
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and  Assessment  placed  the  value  of  the  company's  entire 
property  at  $2,900,000,  and  deducted  therefrom  $627,660 
for  the  tangible  property  assessed  in  Indiana,  which  left 
$2,272,340,  of  which  two  thirds,  or  $1,514,893,  was  held  to 
be  the  entire  value  of  the  property  in  Kentucky.  From  this, 
$649,735.54,  the  value  of  the  tangible  property  in  Henderson 
County,  was  deducted,  and  the  remainder,  $865,157.46,  was 
fixed  by  the  Board  as  the  value  of  the  company's  franchise. 

The  company's  stock  was  worth  not  less  than  $90  per  share 
on  the  market,  and  the  bonds  took  precedence  of  the  stock. 
The  evidence  showed  a  large  amount  of  assets  and  the  receipt 
of  a  large  income.  From  the  total  value,  $1,385^107  was 
deducted  for  the  tangible  and  intangible  property  in  Indiana, 
and  the  taxes  in  Kentucky  were  levied  on  $1,514,893  of  tan- 
gible and  intangible  property  in  that  State. 

The  tax  on  the  tangible  property  amounted  to  $2762.08, 
and  this,  as  we  understand  it,  was  paid  by  the  company.  The 
tax  on  the  intangible  property  was  $3675.91,  which  the  com- 
pany refused  to  pay,  whereupon  this  action  was  brought  for 
its  recovery. 

The  state  Circuit  Court  rendered  judgment  in  favor  of  the 
Commonwealth  for  $595,  which  was  reversed  by  the  Court  of 
Appeals,  which  held  the  Commonwealth  entitled  to  recover 
the  full  amount.  31  S.  W.  Rep.  486.  The  cause  having  been 
remanded,  and  judgment  entered  accordingly,  by  the  Circuit 
Court,  and  affirmed  by  the  Court  of  Appeals,  this  writ  of  error 
was  sued  out. 

The  company  was  chartered  by  the  State  of  Kentucky  to 
build  and  operate  a  bridge,  and  the  State  could  properly  include 
the  franchises  it  had  granted  in  the  valuation  of  the  company's 
property  for  taxation.  Central  Pacific  Railroad  v.  Calif omia^ 
162  U.  S.  91.  The  regulation  of  tolls  for  transportation  over 
the  bridge  considered  in  Covington  &  Cincinnati  Bridge  Co, 
V.  KentxwJcyy  154  IT.  S.  204,  presented  an  entirely  different 
question. 

Clearly  the  tax  was  not  a  tax  on  the  interstate  business  car- 
ried on  over  or  by  means  of  the  bridge,  because  the  bridge  com- 
pany did  not  transact  such  business.    That  business  was  carried 


Digiti 


zed  by  Google 


154  OCTOBER  TERM,  1896. 

Opinion  of  the  Conrt 

on  by  the  persons  and  corporations  which  paid  the  bridge  com- 
pany tolls  for  the  privilege  of  using  the  bridge.  The  fact  that 
the  tax  in  question  was  to  some  extent  affected  by  the  amount 
of  the  tolls  received,  and  therefore  might  be  supposed  to  in- 
crease the  rate  of  tolls,  is  too  remote  and  incidental  to  make 
it  a  tax  on  the  business  transacted.  This  very  question  was 
decided  in  Erie  Railroad  v.-  Pennsylvaiiia^  158  U.  S.  431,  439, 
where  it  was  said :  ^^  It  is  argued  that  the  imposition  of  a  tax 
on  tolls  might  lead  to  increasing  them  in  an  effort  to  throw 
their  burthen  on  the  carrying  company.  Such  a  result  is 
merely  conjectural,  and,  at  all  events,  too  remote  and  indirect 
to  be  an  interference  wi^h  interstate  commerce.  The  inter- 
ference with  the  commercial  power  must  be  direct,  and  not 
the  mere  incidental  effect  of  the  requirement  of  the  usual 
proportional  contribution  to  public  maintenance."  The  only 
franchises  treated  here  as  the  subject  of  taxation  were  those 
granted  by  the  State  of  Kentucky.  So  far  as  the  State  of  In- 
diana could  be  said  to  have  conferred  any  franchise  upon  the 
company,  it  was  a  franchise  that  inhered  in  that  portion  of 
the  structure  that  was  within  the  State  of  Indiana,  the  value 
of  which  was  not  included  in  the  tax  complained  of. 

The  acts  of  Congress  conferred  no  right  or  franchise  on  the 
company  to  erect  the  bridge  or  collect  tolls  for  its  use.  They 
merely  regulated  the  height  of  bridges  over  that  river  and  the 
width  of  their  spans,  in  order  that  they  might  not  interfere 
with  its  navigation.  The  declaration  that  such  bridges  should 
be  regarded  as  post  roads  did  not  interfere  with  the  right  of  the 
State  to  impose  taxes,  as  was  decided  in  Postal  Telegraph  Cable 
Co.  V.  Charleston^  153  U.  S.  692,  700.  The  contrary  view  would 
withdraw  from  the  taxing  power  of  the  States  nearly  all  the 
railroads  and  stage  routes  throughout  the  country. 

The  tax  in  controversy  was  nothing  more  than  a  tax  on  the 
intangible  property  of  the  company  in  Kentucky,  and  was 
sustained  as  such  by  the  Court  of  Appeals,  as  consistent  Avith 
the  provisions  of  the  constitution  of  Kentucky  in  reference  to 
taxation. 

And  for  the  reasons  given,  and  on  the  authorities  cited  in 
Adams  Express  Co.  v.  Ohio  State  Aitditor^  165  U.  S.  194,  we  are 
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unable  to  conclude  that  the  method  of  taxation  prescribed  by 
the  statute  of  Kentucky  and  followed  in  making  this  assess- 
ment is  in  violation  of  the  Constitution  of  the  CTnited  States. 

Judgment  affirmed. 

Mr.  Justice  White,  with  whom  concurred  Mr.  Justice 
Field,  Mr.  Justice  Harlan  and  Mr.  Justice  Brown,  dis- 
senting. 

A  fuller  statement  of  the  facts  than  is  given  in  the  opinion 
of  the  court  seems  to  me  necessary  in  order  to  make  clear  the 
reasons  for  my  dissent. 

The  plaintiff  in  error,  the  Henderson  Bridge  Company, 
owns  and  operates  a  bridge  across  the  Ohio  River  from 
Henderson,  Kentucky,  to  the  Indiana  shore.  This  bridge  is 
largely  occupied  by  railroad  tracks,  used,  necessarily,  solely 
for  interstate  commerce.  On  the  Kentucky  side  there  is  an 
approach,  and  one  also  on  the  Indiana  side,  consisting  of  an 
embankment  and  a  siding  about  nine  miles  in  length.  The 
corporation  was  chartered  by  the  State  of  Kentucky.  The 
general  laws  of  the  State  of  Indiana  provide  for  the  recogni- 
tion of  any  corporation  "  created  by  the  laws  of  another  State 
for  constructing  a  bridge  across  any  river  or  stream  forming 
in  whole  or  in  part  the  boundary  between  such  other  State 
and  this  State."  It  directs  also  the  filing  of  a  copy  of  the 
charter  in  Indiana,  and  subjects  the  charter  of  the  corpora- 
tion to  the  exercise  by  the  State  of  Indiana  of  the  power 
to  repeal,  alter  or  amend.  The  bridge  in  question  was  also 
authorized  by  act  of  Congress  and  was  established  as  a  post 
route.  17  Stat.  398,  as  amended  by  22  Stat.  414.  Whether 
the  operation  of  the  Indiana  legislation  was  to  make  the 
bridge  company  an  Indiana  corporation,  need  not  be  con- 
sidered. It  is  certain,  however,  from  the  facts  just  stated, 
that  the  bridge  company  possessed,  first,  a  franchise  to  exist 
as  a  corporation  from  the  State  of  Kentucky,  and  under  this 
franchise  to  build  and  operate  the  bridge  to  the  Indiana  line 
—  that  is,  two  thirds  of  its  length;  second,  that  it  also  pos- 
sessed a  franchise  or  right  from  the  State  of  Indiana,  whether 
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a  corporation  under  the  Indiana  laws  or  not,  to  build  and 
operate  the  bridge  and  its  approaches  in  so  far  as  these 
structures  were  to  be  located  in  that  State;  third,  a  fran- 
chise or  right  derived  from  the  CTnited  States  to  operate  the 
bridge  for  purposes  of  interstate  commerce  and  as  a  post 
route.  None  of  these  franchises  were  incompatible,  the  one 
with  the  other,  and  all  were  of  such  a  nature  as  to  be  of  value 
to  the  corporation. 

The  laws  of  the  State  of  Kentucky  under  which  the  tax  in 
<]uestion  was  levied  are  set  out  in  extenao  in  the  opinion  of  the 
court  in  Admns  Express  Co.  v.  Kentucky^  this  day  decided, 
post^  171,  and  I  therefore  content  myself  with  a  brief  statement 
thereof.  The  sections  referred  to  are  as  numbered  and  con- 
tained in  Barbour  &  Carroll's  compilation  of  the  Kentucky 
statutes  in  force  in  1894. 

Section  4019  fixes  the  rate  of  taxation  and  the  various  pur- 
poses for  which  taxes  may  be  imposed.  Section  4020  defines 
the  general  subjects  of  taxation,  that  is  to  say,  the  objects 
upon  which  the  rate  of  taxation  provided  in  the  previous  sec- 
tion are  to  be  levied.  This  latter  section  provides  that  ^^all 
real  and  personal  estate  within  this  State,  and  all  personal 
estate  of  persons  residing  in  this  State,  and  of  all  corporations 
organized  under  the  laws  of  this  State,  whether  the  property 
be  in  or  out  of  this  State,  including  intangible  property,  which 
shall  be  considered  and  estimated  in  fixing  the  value  of  cor- 
porate franchises  as  hereinafter  provided,  shall  be  subject  to 
taxation  unless  the  same  be  exempt,"  etc. 

It  is  manifest  that  this  section  clearly  designates  the  objects 
of  taxation  to  be  as  follows :  (a)  all  real  and  personal  estate 
within  this  State;  (J)  all  personal  estate  of  persons  residing 
within  the  State ;  (c)  all  the  property  of  corporations  organ- 
ized under  the  laws  of  the  State,  whether  such  property  be  in 
or  out  of  the  State,  including  the  intangible  property  of  such 
corporations,  which  property,  that  is,  the  intangible  property, 
whether  situated  in  or  out  of  the  State,  shall  be  considered 
and  estimated  in  fixing  the  value  of  the  corporate  franchises. 

The  statutes  of  Kentucky  provide,  as  a  general  rule,  for  the 
assessment  by  the  local  or  county  officials  of  all  real  and  per- 
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sonal  property  of  individuals  or  corporations  in  the  county 
where  the  property  is  situated  or  the  corporation  established. 
The  franchise  tax  embraced  in  the  last  of  the  foregoing  enu- 
merations is  not  assessed  by  the  local  authorities,  but  by  a 
board  of  valuation  and  assessment,  composed  of  the  state  audi- 
tor,  treasurer  and  secretary  of  State ;  for  it  is  said  in  section 
4077 :  "  The  auditor,  treasurer  and  secretary  of  State  are  hereby 
constituted  a  board  of  valuation  and  assessment,  for  fixing  the 
value  of  ssAd  franchiaes^^'*  and  a  subsequent  sentence  makes 
the  state  auditor  the  chairman  of  the  board.  Section  4078 
compels  a  return  to  this  board  showing  the  amount  of  capital 
stock,  preferred  and  common;  the  number  of  shares;  the 
amount  of  stock  paid  up ;  the  par  and  real  value  thereof ;  the 
highest  price  at  which  such  stock  was  sold  at  a  bona  fids  sale 
within  the  next  twelve  months  before  the  day  on  which  the 
statement  is  required  to  be  made ;  the  amount  of  surplus  and 
undivided  profit,  the  value  of  all  assets,  the  total  amount  of 
principal  indebtedness,  the  amount  of  gross  or  net  earnings 
or  income,  including  interest  on  investments  and  income  from 
all  sources  for  twelve  months ;  the  amount  and  kind  of  tan- 
gible property  in  the  State,  stnd  where  situated,  "  assessed  or 
liable  to  assessment  in  the  State,"  and  the  fair  cash  value 
thereof  estimated  at  the  price  it  would  bring  at  a  fair  volun- 
tary sale,  and  such  other  fact3  as  the  auditor  may  require. 
Section  4079  provides,  if  the  corporation  have  a  line  or  lines 
extending  beyond  the  limits  of  the  State,  the  statement  must 
also  show  the  length  of  the  entire  line  owned,  leased  or  coil- 
trolled  in  the  State,  and  the  entire  line  of  the  same  company 
elsewhere.  If  the  corporation  be  organized  under  the  laws 
of  any  other  State,  or  under  the  laws  of  Kentucky,  but  con- 
duct its  business  in  Kentucky  as  well  as  in  other  States,  the 
statement  is  required  to  show  the  gross  or  net  income  or  earn- 
ings received. in  the  State  and  out  of  the  State  on  business 
done  in  the  State  and  the  entire  gross  receipts  of  the  company 
in  the  State  and  elsewhere  during  twelve  months. 

From  the  data  thus  obliged  to  be  furnished  to  the  board, 
the  act  (§  4079)  commands  that  the  assessment  of  the  fran- 
chises of  the  corporation  created  by  the  State  of  Kentucky 
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shall  be  made  as  follows  (I  quote):  "Provided,  that  said 
board,  from  said  statement  and  from  such  other  evidence, 
as  it  may  have,  if  such  corporation,  company  or  association 
be  organized  under  the  laws  of  this  State,  shall  fix  the  value 
of  the  capital  stock  of  the  corporation,  company  or  associa- 
tion, as  provided  in  the  next  succeeding  section,  and  from  the 
amount  thus  fixed  shall  deduct  the  assessed  value  of  all  tan- 
gible property  assessed  in  this  State,  or  in  the  counties  where 
situated.  The  remainder  thus  f(mnd  shall  he  the  value  of  its 
corporate  franchise  svhject  to  taxa/tion  as  aforesaid. ^^  The  fol- 
lowing section  (4080)  fixes  the  rule  for  the  ascertainment  of 
the  value  of  the  capital  stock  by  which  the  amount  of  the 
tax  on  franchises  is  to  be  arrived  at,  by  making  it  the  duty 
of  the  board  to  "  take  the  proportion  which  the  gross  receipts 
in  this  State  within  tioelve  vionths  .  .  .  bears  to  the  en- 
tire gross  receipts  of  the  company  y^  and  declaring  that  "  the 
same  proportion  of  the  value  of  the  entire  capital  stocky  less 
the  assessed  value  of  the  tangible  property  assessed,  or  liable 
to  assessment,  in  this  State,  shall  be  the  correct  value  of  the  cor- 
porate franchise  of  such  corporation  .  .  .  for  taoMition  in 
this  State:' 

The  bridge  company  was  assessed  by  the  local  county  offi- 
cials on  the  bridge  and  other  tangible  property  the  sum  of  six 
hundred  and  forty-nine  thousand  seven  hundred  and  thirty- 
five  dollars  and  fifty-four  cents  ($649,735.54).  The  board  of 
valuation  assessed  the  company  for  the  franchise  tax,  tinder 
the  laws  above  stated,  in  the  sum  of  eight  hundred  and 
sixty-five  thousand  one  hundred  and  fifty-seven  dollars  and 
forty-six  cents  ($865,157.46).  The  constitutionality  of  this 
latter  assessment  and  the  tax  levied  thereupon  is  the  issue 
involved. 

The  first  question  which  arises  is,  Was  the  tax  levied  on 
the  franchise  of  the  corporation?  In  solving  this  question  it 
will  serve  only  to  confuse  and  delude  the  reason  if  the  method 
which  has  been  pursued  in  argument  is  now  followed,  that  is, 
of  calling  the  levy  a  franchise  tax  in  one  breath  and  then  in 
the  next  dropping  that  designation,  and  not  only  denominating 
the  tax,  but  treating  it  as  solely  a  tax  on  intangible  property. 
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If  the  words  "  intangible  property  "  be  synonymous  with  fran- 
chise, there  is  no  reason  for  shifting  the  name  by  which  the 
object  taxed  is  designated.  If,  on  the  contrary,  intangible 
property  and  franchise  are  two  different  objects,  then  to  call 
the  tax  first  by  one  and  then  by  the  other  name  gives  rise  not 
only  to  inaccuracy,  but  to  misapprehension. 

That  the  tax  is  on  the  franchise  is  to  me  so  obvious,  so  clear, 
that  I  fail  to  see  how  there  can  be  doubt  or  question  on  the 
subject.  The  law  under  which  the  tax  is  levied,  in  language 
which  nothing  can  obscure,  designates  it  as  a  franchise  tax  and 
only  a  franchise  tax.  Can  this  be  denied  ?  Let  the  query  be 
answered  by  briefly  considering  the  law,  section  by  section. 
Section  4020  says  ^' shall  be  considered  and  estimated  in 
fixing  the  value  of  the  corporate  franchises  as  hereinafter  pro- 
vided." Section  4077,  the  one  which  creates  the  board  of  valu- 
ation, declares  "  are  hereby  constituted  a  board  of  valuation 
and  assessment,  for  fixing  the  value  of  said  franchises."  Sec- 
tion 4078  says  "in  order  to  determine  the  value  of  the 
franchises  mentioned";  section  4079,  that  the  information 
required  of  the  taxpayer  is  for  "determining  the  value  of 
the  franchises  to  be  taxed."  Section  4080  is  no  less  ex- 
plicit: "  Shall  be  the  correct  value  of  the  corporate  franchise 
of  such  corporation,  company  or  association  for  taxation  in 
this  State." 

But  clear  as  is  the  statute  in  its  every  line,  t}ie  pleadings  of 
the  State,  by  which  this  suit  was  commenced,  are,  if  possible, 
more  so.  The  declaration,  after  reciting  the  levy  of  the  assess- 
ment by  the  board  and  stating  the  total  amount,  adds  that  it 
is  the  sum  "  which  said  board  of  valuation  and  assessment  fixed 
as  the  value  of  the  franchise  of  said  defendant  company^'* 
The  language  of  the  statute  and  the  averment  of  the  petition 
are,  moreover,  supported  by  the  opinion  of  the  highest  court 
of  the  State  of  Kentucky,  from  which  this  case  comes  to  this 
court,  wherein  it  is  announced  that  the  ti\x  is  on  the  franchise. 
I  shall  quote  from  the  opinion  hereafter. 

The  tax  being,  then,  a  tax  on  franchises,  the  question  is  — 

First,  Is  it  exclusively  on  the  franchise  to  exist  as  a  corpora- 
tion grcmted  by  tJie  laws  of  Kentucky  ?  or,  second.  Is  it  also 
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a  tax  on  the  franchiae  enjoyed  hy  the  corporation  from  the 
United  States^  and  likewise  on  the  one  accorded  to  the  corpora- 
tion  hy  the  Sta;te  of  Indiana^  and  in  addition  is  the  tax  a  hur- 
den  laid  directly  by  the  State  upon  the  interstate  commerce 
business  carried  on  by  the  corporation  f  If  it  is  solely  on  the 
first  of  these  objects  of  taxation,  of  course  it  was  within  the 
power  of  the  State  to  assess  and  levy  it.  Central  Pacific 
Railroad  v.  California^  162  U.  S.  91.  On  the  other  hand,  if 
the  tax  is  levied  on  all  or  either  of  the  subject-matters  of  taxa- 
tion embraced  in  the  second  enumeration,  it  violates  the  Con- 
stitution. Calif omia  v.  Pacific  Railroad^  127  U.  S.  1,  and 
authorities  cited  and  referred  to  in  the  dissenting  opinion  in 
Adams  Express  Co.  v.  Ohio,  165  U.  S.  194,  229. 

The  difference  between  the  levy  exclusively  on  the  franchise 
to  exist  as  a  corporation  granted  by  a  State,  and  the  attempt 
by  such  State  to  tax  franchises  granted  by  the  United  States 
or  another  State,  or  to  lay  a  burden  on  interstate  commerce^ 
is  well  illustrated  in  Philadelphia  cfe  Southern  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326.  There  a  tax  had  been  laid 
by  the  State  of  Pennsylvania  upon  the  gross  receipts  of  a 
domestic  corporation  of  the  State  under  authority  of  a  statute 
which  embraced  certain  classes  of  corporations,  both  foreign 
and  domestic.  Answering  the  argument  that  the  vessels  and 
franchises  of  the  corporation  were  two  kinds  of  personal  prop- 
erty, and  that  the  tax  was  really  upon  the  franchises  of  the 
company,  and  that  each  kind  of  property  was  taxed  without 
regard  to  the  fact  that  it  was  involved  in  and  devoted  to  the 
pursuit  of  interstate  and  foreign  commerce,  the  court,  speak- 
ing through  Mr.  Justice  Bradley,  said  (p.  342) : 

"  The  second  ground  on  which  the  decision  referred  to  was 
based  was,  that  the  tax  was  upon  the  franchise  of  the  corpora- 
tion granted  to  it  by  the  State.  We  do  not  think  that  this 
can  be  affirmed  in  the  present  case.  It  certainly  could  not 
have  been  intended  as  a  tax  on  the  corporate  franchise, 
because,  by  the  terms  of  the  act,  it  was  laid  equally  on  the 
corporations  of  other  States  doing  business  in  Pennsylvania. 
If  intended  as  a  tax  on  the  franchise  of  doing  business  — 
which,  in  this  ctise,  is  the  business  of  transportation  in  carry- 
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ing  on  interstate  and  foreign  commerce  —  it  would  clearly  be 
nnconstitntional." 

The  issue,  then,  is :  was  this  franchise  tax  levied  solely 
upon  the  franchise  granted  by  the  State  of  Kentucky  to  exist 
as  a  corporation,  or  was  it  upon  all  the  franchises  of  the  com- 
pany and  upon  all  its  interstate  commerce  business?  It 
cannot  be  that  the  Kentucky  law  contemplated  that  the 
assessment  which  it  ordained,  should  be  only  on  the  franchise 
to  exist  as  a  corporation  derived  from  that  State,  since  the 
statute  comm^ruds  that  the  tax  shall  be  laid  upon  all  corpora- 
tions doing  business  in  the  State,  whether  or  not  they  hold  a 
franchise  to  be  a  corporation  from  the  State  of  Kentucky. 
This  is  shown  to  be  the  fact  on  the  very  face  of  the  statutes, 
and  this  test  was  made  decisive  by  this  court  as  shown  in  the 
foregoing  citation  from  the  opinion  in  Philadelphia  Steamship 
Co.  V.  Permsylvania. 

Let  me  turn  to  the  particular  provisions  of  the  statute  and 
ascertain  upon  what  it  commands  the  tax  to  be  levied. 
Section  4020,  in  enumerating  the  objects  of  taxation  which 
shall  be  assessed  as  part  of  the  franchise,  provides  for  all 
intangible  property  to  be  thus  included  in  the  franchise, 
whether  tfie  property  be  in  or  out  of  the  State.  Can  it  be  said 
when  the  law  in  mandatory  terms  directs  the  inclusion  in  the 
franchise  to  be  assessed  of  property,  whether  in  or  out  of 
the  State,  that  it  means  that  only  the  franchise  granted  by 
the  State  to  a  corporation  to  exist  as  such  shall  be  assessed  ? 
Examine  the  other  sections  of  the  law,  4077,  4078,  4079,  4080, 
and  it  is  apparent  that  they  also  provide  that  the  board  shall 
consider  the  entire  value  of  the  corporate  property,  every- 
thing that  it  owns,  in  ascertaining  the  value  of  the  franchise, 
which  is  the  thing  to  be  taxed.  Now,  when  the  law  says  that 
in  taxing  the  franchise  the  board  shall  include  therein  all  the 
intangible  property  of  the  corporation,  whether  within  or 
without  the  State,  and,  moreover,  in  subsequent  provisions 
imposes  on  the  board  the  duty  not  simply  of  considering  all 
the  property  in  and  out  of  the  State,  but  imperatively  says 
that  the  assessment  of  the  franchise  shall  contain  all  this 
property,  it  seems  to  me  that  it  is  impossible  with  reason  to 

vol..  CLXVl— 11 
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say  that  the  assessment  which  the  law  required  was  one  only 
on  the  franchise  to  exist  as  a  corporation  granted  by  the 
State,  and  was  not  levied  on  the  value  of  the  franchise  made 
up  by  assessing  every  right  which  the  corporation  possessed, 
whether  in  or  out  of  the  State,  or  whether  conferred  by  the 
United  States  or  the  State  of  Indiana. 

That  the  board  by  which  the  assessment  was  made  con- 
sidered it  to  be  its  duty  to  include  every  thing  in  and  out  of 
the  State  and  every  right  possessed  by  the  corporation,  is 
made  also  clear  by  the  testimony  of  the  state,  auditor,  who 
was  president  of  the  board  of  valuation.  The  corporation 
had  a  capital  stock,  the  par  value  of  which  was  one  million 
(1,000,000)  dollars;  it  had  besides  outstanding  bonds  to  the 
amount  of  two  million  (2,000,000)  dollars.  The  president  of 
the  board  stated  —  and  his  testimony  is  all  there  is  on  the 
subject  in  the  record  —  that  the  total  value  was  fixed,  as 
follows : 

One  million  (1,000,000)  dollars  of  capital  stock, 
which  was  valued  at  ninety  (90)  dollars  per 
share    $900,000  00 

Two  million  (2,000,000)  dollars  of  bonds,  valued 

at  par 2,000,000  00 

Total  $2,900,000  00 

As  by  the  statute  the  value  of  the  taxable  franchise  was  to 
be  ascertained  by  taking  the  sum  determined  to  be  the  worth 
of  the  capital  stock,  as  that  term  was  employed  in  the  statute, 
less  the  amount  of  property  otherwise  taxed,  which  was  to  be 
deducted,  it  follows  that  the  franchise  was  embraced  in  the 
amount  of  this  total.  As  the  franchise  was  included  in  the 
total,  it  also  results,  as  the  part  is  contained  in  the  whole, 
that  the  elements  which  entered  into  and  formed  a  part  of 
the  total  were,  therefore,  elements  of  value  entering  into  and 
forming  part  of  the  taxable  franchise. 

Now,  by  what  process  of  calculation  does  the  president  of 
the  board  declare  that  the  sum  of  two  million  nine  hundred 
thousand    (2,900,000)    dollars  was    reached?     I    quote    the 
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**They  say  their   gross  earnings    or   income 

amounted  to $209,072  21 

Income  from  all  other  sources 8,000  00 

"Total $217,072  21 

Less  interest  on  bonds $120,000  00 

Less  sinking  fund   21,000  00 

141,000  00 

"Balance $76,072  21 

"So  that  you  see  here  the  corporation  paying  $120,000 
interest  on  two  millions  of  bonds,  putting  $21,000  into  a 
sinking  fund,  and  with  a  net  profit  upon  the  operation  of  the 
bridge  of  $76,071.21,  which  was  over  seven  per  cent  on  one 
million  of  stock." 

Thus  the  president  of  the  board  declares  that  the  total  sum 
out  of  which  the  taxable  value  of  the  franchise  was  to  be 
ascertained  was  fixed  at  nearly  two  millions  of  dollars  above 
the  par  value  of  the  stock  of  the  company,  because  the  gross 
(not  the  net)  earnings  of  the  company  derived  from  its  entire 
interstate  commerce  business  —  its  business  done  in  Indiana 
as  well  as  in  Kentucky  —  were  all  treated  as  one.  The  further 
result  of  the  testimony  is  that,  because  by  so  considering  these 
gross  earnings  they  established  that  the  company  realized  a 
sum  which  would  pay  six  per  cent  upon  its  bonds  and  seven 
per  cent  upon  the  par  of  its  capital  stock,  therefore  the  gross 
amount,  in  which  the  franchise  was  included,  was  fixed  at  two 
million  nine  hundred  thousand  (2,900,000)  dollars. 

In  passing  it  is  worthy  of  remark  that  the  record  contains 
no  explanation  of  how  it  could  have  been  found  that  the  gross 
earnings  could  have  produced  the  result  stated,  in  view  of  the 
fact  that  none  of  the  operating  expenses  of  the  corporation 
were  taken  into  consideration,  and  that  no  allowance  was 
even  made  for  the  payment  of  the  sum  of  the  tax  which  the 
board  proceeded  to  assess.  Can  it  be  said  in  face  of  the  fact 
that  the  assessing  ofiicer  declares  that  although  in  making  up 
the  total  amount  every  right  possessed  by  the  corporation  and 
a.11  the  results  of  its  interstate  business  were  made  the  basis  of 
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the  valuation,  yet  that  the  sum  so  made  up  embraced  only  the 
mere  right  of  the  corporation  to  exist  as  such,  granted  by 
Kentucky,  and  did  not  include  the  rights  enjoyed  by  the 
corporation  under  the  law  of  the  United  States  and  the 
law  of  Indiana,  and  also  all  its  gross  interstate  commerce 
earnings  ? 

But  the  testimony  of  the  president  of  the  board  as  to  the 
method  of  calculation  by  which  the  ultimate  taxable  value  of 
the  franchise  was  fixed  at  eight  hundred  and  sixty-five  thou- 
sand one  hundred  and  fifty-seven  dollars  and  forty-six  cents 
($865,157.46)  is  an  additional  demonstration  that  the  sum  of 
all  the  gross  earnings  from  interstate  commerce,  and  indeed 
everything  that  the  corporation  earned,  was  included  in  this 
amount.     How  was  this  taxable  value  of  the  franchise  fixed? 

The  total  valuation  was $2,900,000  00 

There  was  deducted  the  follow- 
ing assessment  on  the  nine  miles 
of  railroad  in  Indiana $627,660  00 

Actual  value  of  bridge  estimated 
in   Kentucky 649,735  54 

Actual  value  of  bridge  estimated 

in  Indiana 757,447  00 

Total 2,034,842  54 

Balance $865,157  46 

That  is  to  say,  the  president  of  the  board  testifies  that  after 
having  used  the  whole  gross  earnings  of  the  company,  from 
interstate  commerce,  from  business  done  in  Indiana  under  the 
franchise  held  by  that  State,  and  also  under  that  held  by  the 
United  States,  in  order  thereby  to  swell  the  original  amount, 
yet  when  the  deductions  came  to  be  made  nothing  was  sub- 
tracted in  consequence  of  having  included  in  the  original 
amount  the  results  of  the  United  States  franchise,  those  of 
the  Indiana  franchise,  and  those  arising  from  the  entire  inter- 
state commerce  business  of  the  corporation.  As  it  is,  in  my 
opinion,  a  demonstration  that  these  things  were  included  in 
the  gross  amount,  and  as  it  is  also  a  demonstration  that  none 
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of  them  were  deducted,  it  follows  that  the  taxable  value  of 
the  franchise  was  almost  wholly  made  up  of  these  items.  It 
cannot,  I  submit,  be  said  that  where  a  thing  is  included  to 
make  up  an  amount  and  is  not  subsequently  deducted  there- 
from, it  does  not  continue  to  be  a  part  of  the. amount  into 
which  it  originally  entered.  The  statement  of  the  president 
of  the  assessing  board  is  the  only  testimony  on  the  subject 
contained  in  the  record.  In  view  of  the  fact  that  he  un- 
questionably establishes  that  the  assessment  was  really  on  the 
gross  receipts,  I  submit  it  leaves  no  room  whatever  for  con- 
jecture or  presumption  that  the  assessment  must  have  been 
levied  upon  some  other  object  of  taxation. 

This  court  has  held  repeatedly  that  a  State  cannot  tax  the 
gross  earnings  of  a  corporation,  even  though  created  by  it,  de- 
rived from  interstate  commerce,  as  the  levy  of  such  tax  would 
be  a  burden  on  that  commerce,  and  therefore  an  interference 
with  the  exclusive  power  of  Congress  over  that  subject.  It 
being  beyond  dispute,  therefore,  that  the  sum  of  taxation  in 
this  case  was  fixed  almost  exclusively  by  the  gross  earnings 
from  interstate  commerce,  who,  may  I  ask,  can  point  out  the 
distinction  between  taxing  the  gross  earnings  derived  from 
interstate  commerce  and  taxing  a  valuation  based  on  such 
earnings  ?  The  elementary  principle  so  often  applied  by  the 
court,  that  a  tax  which  may  not  be  imposed  directly  cannot 
be  levied  indirectly,  is  decisive.  Indeed,  even  the  application 
of  that  familiar  rule  is  unnecessary,  since  the  method  pursued 
in  this  case  is  an  exact  and  literal  equivalent  of  a  tax  levied 
directly  upon  the  gross  earnings  from  interstate  commerce 
itself.  ^ 

The  language  of  the  Court  of  Appeals  of  Kentucky,  whose 
judgment  is  now  here  for  review,  leaves  no  doubt  as  to  how 
it  understood  the  case  and  what  it  interpreted  the  tax  to  be. 
The  opinion,  in  referring  to  the  use  of  the  words  "capital 
stock  "  as  a  measure  or  instrument  for  the  purposes  of  the  val- 
uation of  the  franchise,  says  (31  S.  W.  Rep.  491) :  "  By  this 
term  '  capital  stock '  the  legislature  meant  to  include  the  entire 
property,  real  and  personal,  tangible  and  intangible,  assets  on 
hand,  and  its  franchises  as  well ;  and  that,  when  so  embraced 
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and  construed  and  valued  as  an  entirety,"  the  net  balance  ob- 
tained by  deducting  the  tangible  property  already  assessed 
would  constitute  the  ^'  value  of  the  franchise  to  be  taxed  under 
section  4077."  And,  again,  in  another  portion  of  the  opinion, 
after  reviewing  the  figures  showing  the  value  of  the  "  property 
and  the  franchises  of  the  company  "  (mark  the  use  of  the  plural), 
the  court  said  (p.  491):  "So  that  the  large  earning  capac- 
ity of  this  property,  based  on  its  tangible  value  only,  author- 
izes us  to  assume  that  it  lies  in  its  franchise,  which  is  the  right 
to  charge  tolls  on  every  locomotive,  freight  and  passenger  car, 
ton  of  freight,  and  passenger  that  passes  over  its  road."  Also 
(on  p.  492),  the  court  quotes  from  section  929  of  Morawetz  on 
Corporations,  among  other  remarks  of  the  author,  the  follow- 
ing :  "  On  the  other  hand,  franchises  clearly  have  a  value  if 
the  word  '  value '  is  used  to  signify  the  advantage  derived  from 
their  possession ;  or,  in  other  words,  their  utility.  The  value 
of  a  franchise,  using  the  word  '  value '  in  this  sense,  would  not 
be  measured  by  the  cost  or  difficulty  of  obtaining  the  franchise, 
or  by  its  exclusive  character,  but  by  the  benefit  derived  from 
its  possession."  The  Kentucky  court  adds:  "Thus,  the  value 
of  the  franchise  in  this  case  aptly  illustrates  the  meaning  of 
the  author." 

When  the  opinion  of  the  court  of  last  resort  of  the  State, 
as  announced  in  this  very  case,  asserts  that  the  tax  is,  beyond 
doubt,  a  levy  upon  all  the  property  of  the  company  in  and 
out  of  the  State,  that  it  is  a  tax  upon  the  valice  of  the  exercise 
of  the  privilege  of  using  the  bridge^  of  charging  for  the  running 
of  locomotives  across  the  bridge^  and  of  doing  the  business  of 
interstate  commerce  in  anyform,  I  cannot  bring  my  mind  to 
the  conclusion  that  the  tax  is  only  levied  on  the  mere  franchise 
to  exist  as  a  corporation  conferred  by  the  State  of  Kentucky. 

It  was  doubtless  the  construction  given  by  the  Kentucky 
court  to  the  statute  which  has  caused  the  opinion  of  this  court 
now  announced  to  maintain  the  proposition  that  the  traffic 
over  the  bridge  which  crosses  the  river  between  Kentucky 
and  Indiana,  and  over  which,  in  the  nature  of  things,  there 
can  be,  I  think,  nothing  but  interstate  commerce,  is  not  such 
commerce.     Serious  as  I  conceive  to  be  the  violation  of  the 
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Constitution  which  results  from  recognizing  the  right  of  a 
State  to  tax  gross  earnings  derived. from  interstate  commerce, 
the  premise  upon  which  the  court  thus  rests  its  opinion,  to  my 
mind,  is  a  yet  more  evident  violation  of  the  Constitution,  and 
is  more  pregnant  with  dangerous  results  to  our  institutions. 

I  consider  it  a  new  and  startling  doctrine  to  say  that  a 
bridge  which  is  situated  in  two  States,  with  the  sanction  of  the 
laws  of  both,  which  has  been  made  a  post  route  by  act  of 
Congress,  is  not  an  instrument  of  interstate  commerce,  and 
that  the  traffic  which  goes  over  such  bridge  is  not  such  com- 
merce, and  that  the  receipts  derived  from  or  charges  resulting 
from  such  business  are  not  receipts  derived  from  interstate 
commerce  business.  Pushed  to  its  legitimate  conclusion,  this 
premise  deprives  the  interstate  commerce  clause  of  the  Consti- 
tution of  its  entire  efficacy,  and  is,  I  think,  in  direct  conflict 
with  the  Constitution  as  interpreted'  by  this  court  from  the 
foundation  of  the  government.  I  need  go  no  further  to  demon- 
strate this  than  to  refer  to  the  recent  decision  of  this  court  in 
Covington  cfe  Cincinnati  Bridge  Co.  v.  Kentucky^  154  U.  S. 
204,  where  the  validity  of  an  act  of  the  legislature  of  Ken- 
tucky regulating  the  rate  of  tolls  to  be  charged  for  traffic 
over  a  bridge  between  Covington,  Kentucky,  and  Cincinnati, 
Ohio,  was  considered.  In  the  course  of  the  opinion  this  court, 
speaking  through  Mr.  Justice  Brown,  said  (p.  217) : 

"This  case  involves  the  right  of  one  State  to  fix  charges 
for  the  transportation  of  persons  and  property  over  a  bridge 
connecting  it  with  another  State,  without  the  assent  of  Con- 
gress or  such  other  State,  and  thus  involving  the  further 
inquiries,  first,  whether  such  traffic  across  the  river  is  inter- 
state commerce;  and,  second,  whether  a  bridge  can  be  con- 
sidered an  instrument  of  such  commerce." 

Both  these  questions  were  answered  in  the  affirmative  on 
the  authority  of  Gloucester  Ferry  Co,  v.  Pennsylvania^  114 
U.  S.  196,  and  Wabash^  St,  Louis  dk  Pacific  Railway  v. 
Illinois^  118  U.  S.  557.  These  cases  were  held  to  be  directly 
in  point.  The  first  denied  the  right  of  the  State  to  impose 
a  tax  upon  the  franchise  of  a  ferry  company  operating  between 
the  States  of  Pennsylvania  and  New  Jersey,  while  the  second 
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denied  to  the  State  of  Illinois  the  power  of  regulating  the 
rates  of  railway  charges  between  Illinois  and  New  York. 
Where,  may  I  ask,  can  the  line  of  distinction  be  drawn 
between  the  Covington  Bridge  case  and  this?  The  bridge 
in  the  former  case  was  one  between  Kentucky  and  Ohio  over 
the  Ohio  River,  the  bridge  here  is  over  the  same  river  between 
Kentucky  and  Indiana.  Certainly,  it  cannot  be  said  that 
there  is  something  peculiar  to  the  State  of  Indiana  which 
causes  the  bridge  between  that  State  and  Kentucky  not  to  be 
an  instrument  of  interstate  commerce,  and  the  traffic  over  it 
not  to  be  interstate  commerce,  when  the  contrary  is  the  case 
as  to  a  bridge  between  Kentucky  and  Ohio. 

The  contention  that  although  the  traffic  over  the  bridge 
may  be  interstate  commerce  and  the  receipts  from  said  traffic 
be  interstate  commerce  receipts,  yet  the  tolls  paid  to  the 
bridge  company  are  not  receipts  from  interstate  commerce 
business  transacted  by  the  bridge  company,  is  a  mere  distinc- 
tion without  a  difference.  What,  may  I  again  ask,  is  the  toll 
paid  to  the  company  for  the  use  of  the  bridge  but  the  result 
of  a  contract  entered  into  for  the  purpose  of  carrying  on  inter- 
state commerce  ?  In  the  Covington  Bridge  case  the  sole  ques- 
tion was  as  to  the  right  of  the  State  of  Kentucky  to  regulate 
the  amount  of  tolls  to  be  received  by  the  bridge  company. 
The  right  of  the  State  was  denied  on  the  ground  that  the  tolls 
were  a  matter  of  interstate  commerce,  that  is,  that  the  busi- 
ness of  operating  the  bridge  and  charging  for  the  use  thereof 
was  interstate  commerce  and  not  subject  to  state  control.  In 
that  case  then,  the  tolls  were  adjudged  to  be  receipts  from 
interstate  commerce;  in  the  case  at  bar,  they  are  declared 
not  so  to  be.  The  far-reaching  consequence  of  this  asserted 
distinction  is  well  calculated  to  arouse  solicitude  for  the  future. 
A  large  portion  of  the  interstate  commerce  business  of  the 
country  is  carried  on  by  freight  lines.  These  lines  arrange 
with  the  railways  for  transportation,  pay  them  a  charge  or 
toll,  and  upon  this  basis  afford  the  public  increased  business 
facilities.  Under  the  supposed  distinction  all  this  interstate 
commerce  traffic  ceases  to  be  such,  and  the  whole  of  the  gross 
receipts  become  taxable  in  every  State  through  which  the 
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I  business  passes.     The  freight  lines  do  not  transport  the  mer- 

i  chandise ;    the  railways  do ;    therefore  the  receipts  of  the 

I  freight  lines  as  to  such  lines  are  not  interstate  commerce 

I  receipts.    This  illustration  is  but  one  of  the  many  which  at 

once  suggest  themselves.  All  the  express  business,  the  sleep- 
ing car  business,  the  tank  lines,  and  manifold  other  forms  of 
interstate  commerce,  will  be  stricken  down  if  the  rule  now 
applied  to  the  tolls  of  an  interstate  bridge  be  enforced  as  to 
other  means  of  interstate  commerce. 

Where,  also,  I  submit,  does  a  distinction  exist  between  this 
case  and  the  case,  of  the  ferry  between  Pennsylvania  and  New 
Jersey,  considered  in  the  Gloucester  Ferry  cdse^  or  the  attempt 
of  the  State  of  Illinois  to  regulate  freight  charges  between 
that  State  and  New  York,  embraced  in  the  Wabash  case^ 
supra?  Manifestly,  there  is  an  irreconcilable  conflict  be- 
tween the  decision  in  this  case  and  the  rulings  of  the  court 
in  the  cases  just  cited.  It  follows  that  in  order  to  maintain 
the  tax  in  the  case  at  bar  the  decisions  referred  to  must  be 
and  are,  as  I  conceive,  substantially  overruled  by  the  opinion 
now  announced. 

Nor  can  I  see  the  slightest  relevancy  to  the  issues  in  this 
cause  of  the  decision  in  Erie  Railroad  v.  Pennsylvania^  158 
n.  S.  431.  In  that  case,  the  court  considered  a  statute  of 
Pennsylvania  which  authorized  the  imposition  of  a  tax  upon 
the  gross  receipts  of  companies  for  tolls  and  transportation 
derived  from  railroads,  etc.,  situated  within  the  State.  The 
Erie  company  held  and  operated  several  branch  lines  lying 
wholly  within  the  State  of  Pennsylvania^  and  permitted  other 
railroad  companies  to  use  such  branch  lines  or  portions  thereof, 
and  the  taxes  there  in  question  were  laid  upon  the  tolls  so 
received  by  the  Erie  company  from  its  lessees.  Such  receipts, 
of  course,  were  merely  the  income  derived  from  property 
lying  wholly  within  the  State  of  Pennsylvania. 

Obviously,  the  mere  fact  that  corporations  who  practically 
rented  property  wholly  in  Pennsylvania  and  paid  rent  charges 
thereon,  did  business  outside  of  the  State,  could  not  exempt 
the  landlord  (the  Erie  company)  from  paying  taxes  on  the 
rentals  so  received  from  its  tenants  for  property  wholly  in 
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Pennsylvania.  Is  there  any  ground  for  contending  here  that 
the  Henderson  bridge  is  wholly  in  Kentucky,  when  the  fact 
is  that  it  is  both  in  Kentucky  and  Indiana,  and  that  no  busi- 
ness can  be  done  over  it  which  is  not  necessarily  business 
done  in  both  States  and  between  both  States?  That  there 
was  no  intention  in  the  Ei*ie  case  to  question  the  settled  doc- 
trine as  to  the  want  of  power  in  a  State  to  tax  interstate  com- 
merce, or  the  gross  receipts  derived  therefrom,  is  conclusively 
shown  by  the  express  language  of  the  opinion,  where  it  was 
declared  (p.  437)  that  it  was  needless  to  review  the  previous 
decisions  of  this  court,  holding  that  a  tax  laid  upon  gross 
receipts  derived  from  interstate  commerce  put  a  burden  upon 
commerce  among  the  States  and  was  void,  because  the  proposi- 
tion the  decisions  were  quoted  to  sustain  was  regarded  as 
thoroughly  established.  So,  likewise,  at  page  438,  an  extract 
was  made  from  the  decision  in  Postal  Telegraph  Company  v. 
Charleston^  153  U.  S.  692,  695,  and  the  doctrine  there  declared 
was  approved,  to  wit,  that  a  tax,  by  whatever  name  imposed, 
was  valid  where  the  amount  of  the  tax  was  made  dependent 
in  fact  on  the  value  of  the  property  of  the  taxpayer  situated 
within  the  jurisdiction  of  the  State  imposing  the  tax. 

How  can  it  in  reason  be  said  that  a  case  which  proceeded 
solely  upon  the  ground  that  the  rentals  which  were  taxed 
were  the  fruits  of  property  which  lay  wholly  within  the  State 
of  Pennsylvania  is  authority  supporting  the  proposition  now 
maintained  that  the  State  of  Kentucky  has  the  right  to  tax 
the  gross  receipts  derived  from  business  not  done  wholly 
within  the  State,  but  consisting  of  tolls  and  charges  derived 
from  the  operation  of  a  bridge  situated  between  that  State 
and  the  State  of  Indiana,  and  which  tolls  and  charges  this 
court  has  recently  declared  in  the  Covington  Bridge  case^ 
supraj  constitute  receipts  from  interstate  commerce  business  ? 

I  am  authorized  to  state  that  Mr.  Justice  Field,  Mr.  Jus- 
TioB  Harlan  and  Mr.  Justice  Brown  concur  in  this  dissent. 
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ADAMS  EXPEESS  COMPANY  v.  KENTDCKY.i 

APPEAL    FROM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 
THE   DISTRICT  OF   KENTUCKY. 

No.  586.    Argued  December  11, 14,  1896.  —  Decided  March  16, 1897. 

Section  4077  of  the  compilation  of  the  Kentucky  statutes  of  1894  provides 
that  each  of  the  enumerated  companies  or  corporations;  ''every  other 
like  company,  corporation  or  association " ;  and  also  *<  every  other  cor- 
poration, company  or  association  having  or  exercising  any  special  or 
exclusive  privilege  or  franchise  not  allowed  by  law  to  natural  persons, 
or  performing  any  public  service,  shall,  in  addition  to  the  other  taxes 
imposed  on  it  by  law,  annually  pay  a  tax  on  its  franchise  to  the  State, 
and  a  local  tax  thereon  to  the  county,  incorporated  city,  town  and  taxing 
district,  where  its  franchise  may  be  exercised  " ;  and  in  the  succeeding 
sections  the  words  **  franchise,"  ^*  franchises  "  and  ^*  corporate  franchise  ** 
are  used.  Held  that,  taking  the  whole  act  together,  and  in  view  of  the 
provisions  of  sections  4078,  4079,  4080  and  4081,  it  was  evident  that 
the  word  *' franchise"  M[as  not  employed  in  a  technical  sense,  and  that 
the  legislative  intention  was  plain  that  the  entire  property,  tangible  and 
intangible,  of  all  foreign  and  domestic  corporations,  and  all  foreign  and 
domestic  companies  possessing  no  franchise,  should  be  valued  as  an 
entirety,  the  value  of  the  tangible  property  be  deducted,  and  the  value  of  I 
the  intangible  property  thus  ascertained  be  taxed  under  these  provisions ; 
and  as  to  railroad,  telegraph,  telephone,  express,  sleeping  car,  etc.,  com- 
panies, whose  lines  extend  beyond  the  limits  of  the  State,  that  their 
intangible  property  should  be  assessed  on  the  basis  of  the  mileage  of 
their  lines  within  and  without  the  State ;  but  that  from  the  valuation  on 
the  mileage  basis  the  value  of  all  tangible  property  should  be  deducted 
before  the  taxation  was  applied. 

So  far  as  the  commerce  clause  and  the  Fourteenth  Amendment  of  the 
Federal  Constitution  are  concerned,  this  scheme  of  taxation  is  not  in 
contravention  thereof,  as  already  determined  in  Adams  Express  Company 
V.  Ohio  Suae  Auditor,  165  U.  S.  194,  and  cases  cited. 

Considered  as  a  property  tax,  it  is  in  harmony  with  the  provisions  of  the 
constitution  of  the  Commonwealth  of  Kentucky. 

Section  174  of  the  constitution  of  Kentucky  does  not  prevent  intangible 
property  from  being  taxed,  and  the  tax  mentioned  in  section  4077  is  not 
an  additional  tax  upon  the  same  property,  but  upon  intangible  property 
which  has  not  been  taxed  as  tangible  property. 

*  The  docket  title  of  this  case  is  Levi  C.  Weir,  President  of  the  Adams 
Express  Company,  Appellant  v,  L.  C.  Norman,  Auditor  of  Public  Accounts 
for  the  Commonwealth  of  Kentucky. 
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TNeither  section  172  of  the  Kentucky  constitution,  nor  any  other  section, 

^      confines  the  levy  of  an  ad  valorem  tax  to  tangible  property. 

f  The  statnte,  as  construed  by  the  Court  of  Appeals  of  the  State  of  Kentucky, 

cannot  be  overthrown  for  failure  to  conform  to  the  requirements  of 

sections  171,  172  and  174  of  the  state  constitution. 

This  was  a  bill  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky  on  behalf  of  the  Adams 
Express  Company  to  enjoin  the  collection  and  certification  of 
taxes  against  it  for  the  year  1896  under  an  act  of  Kentucky 
of  November  11,  1892,  entitled  "An  act  relating  to  revenue 
and  taxation,"  carried  forward  as  chapter  108  of  the  compila- 
tion of  the  Kentucky  statutes  of  1894,  page  1291.  The  case 
comes  to  this  court  on  appeal  from  a  decree  of  the  Circuit 
Court  sustaining  a  demurrer  and  dismissing  the  bill  as 
amended.  The  decree  proceeded  on  the  grounds  stated  by 
Judge  Barr  in  the  opinion  of  the  court  in  Western  Union 
Telegraph  Co,  v.  N<yrman^  77  Fed.  Rep.  13. 

The  bill  charged  the  statute  of  Kentucky,  under  which  the 
tax  complained  of  was  levied,  to  be  in  contravention  of  the 
Constitution  of  the  United  States,  and  also  of  sections  171, 
172  and  174  of  the  constitution  of  Kentucky.  Similar  aver- 
ments to  those  considered  in  Adams  Express  Company  v. 
Ohio  State  Auditor^  165  U.  S.  194,  appear  in  this  bill,  and 
need  not  be  repeated  at  length.  It  is  stated  that  the  Adams 
Express  Company  had  no  property  in  the  State  of  Kentucky  in 
the  year  1895,  except  certain  horses,  wagons,  harness,  trucks, 
safes,  office  fixtures  and  other  appliances,  located  at  different 
points  in  the  State,  and  that  all  of  said  property,  including 
the  moneys  and  credits  of  the  company  within  the  State, 
were  duly  returned  and  assessed  for  state,  county,  municipal 
and  other  purposes;  that  the  said  cash  value  of  the  same  was 
$36,614.53,  and  that  the  taxes  thereon  were  duly  paid ;  and 
that  the  tax  complained  of  is  an  assessment  for  state,  county, 
municipal  and  other  purposes  on  the  further  sum  of  $1,463,040. 

Sections  171,  172,  174  and  181  of  the  constitution  are  as 
follows : 

"  §  171.  The  general  assembly  shall  provide  by  law  an 
annual  tax,  which,  with  other  resources,  shall  be  sufficient  to 
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defray  the  estimated  expenses  of  the  Commonwealth  for  each 
fiscal  year.  Taxes  shall  be  levied  and  collected  for  public 
purposes  only.  They  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial  limits  of  the  author- 
ity levying  the  tax ;  and  all  taxes  shall  be  levied  and  collected 
by  general  laws. 

"  §  172.  All  property,  not  exempted  from  taxation  by  this 
constitution,  shall  be  assessed  for  taxation  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring  at  a  fair  volun- 
tary sale ;  and  any  officer,  or  other  person  authorized  to  assess 
values  for  taxation,  who  shall  commit  any  wilful  error  in  the 
performance  of  his  duty,  shall  be  deemed  guilty  of  misfeasance, 
and  upon  conviction  thereof  shall  forfeit  his  office,  and  be 
otherwise  punished  as  may  be  provided  by  law." 

*'  §  174.  All  property,  whether  owned  by  natural  persons 
or  corporations,  shall  be  taxed  in  proportion  to  its  value,  unless 
exempted  by  this  constitution;  and  all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  individual  prop- 
erty. Nothing  in  this  constitution  shall  be  construed  to  pre- 
vent the  general  assembly  from  providing  for  taxation  based 
on  income,  licenses  or  franchises." 

"§  181.  The  general  assembly  shall  not  impose  taxes  for 
the  purposes  of  any  county,  city,  town  or  other  municipal 
corporation,  but  may,  by  general  laws,  confer  on  the  proper 
authorities  thereof,  respectively,  the  power  J^o  assess  and 
collect  such  taxes.  The  general  assembly  may,  by  general 
laws  only,  provide  for  the  payment  of  license  fees  on  fran- 
chises, stock  used  for  breeding  purposes,  the  various  trades, 
occupations  and  professions,  or  a  special  or  excise  tax;  and 
may,  by  general  laws,  delegate  the  power  to  counties,  towns, 
cities,  and  other  municipal  corporations,  to  impose  and  col- 
lect license  fees  on  stock  used  for  breeding  purposes,  on 
franchises,  trades,  occupations  and  professions." 

Sections  190  to  208  refer  to  corporations,  the  latter  section 
reading:  "The  word  'corporation'  as  used  in  this  constitu- 
tion shall  embrace  joint  stock  companies  and  associations." 

Chapter  108  of  the  compilation  of  1894  is  divided  into  arti- 
cles as  well  as  sections,  and  may  be  referred  to  by  way  of  con- 


Digiti 


zed  by  Google  — 


174  OCTOBER  TERM,  1896. 

Statement  of  the  Case. 

venience.  There  are  some  slight  differences  from  the  act  of 
1892. not  material  to  be  noted.  The  first  article  contains  the 
general  provisions  relating  to  the  assessment  and  collection  of 
taxes  "upon  all  property."    • 

Sections  4019  and  4020  are  as  follows : 

"  §  4019.  An  annual  tax  of  forty-two  and  one  half  cents 
upon  each  one  hundred  dollars  of  value  of  all  property 
directed  to  be  assessed  for  taxation,  as  hereinafter  provided, 
shall  be  paid  by  the  owner,  person  or  corporation  assessed. 
The  aggregate  amount  of  tax  realized  by  all  assessments  shall 
be  for  the  following  purposes :  Fifteen  (15)  cents  for  the  ordi- 
nary expenses  of  the  government;  five  (5)  cents  for  the  use  of 
the  Sinking  Fund ;  twenty-two  (22)  cents  for  the  support  of 
the  common  schools,  and  one  half  of  one  cent  for  the  Agri- 
cultural and  Mechanical  College,  as  now  provided  by  law,  by 
an  act  entitled  '  An  act  for  the  benefit  of  the  Agricultural  and 
Mechanical  College,'  approved  April  twenty-ninth,  one  thou- 
sand eight  hundred  and  eighty,  including  the  necessary  travel- 
ling expenses  of  all  pupils  of  the  State  entitled  to  free  tuition 
in  said  college,  and  who  continue  students  for  the  period  of 
ten  months,  unless  unavoidably  prevented. 

"  §  4020.  All  real  and  personal  estate  within  this  State,  and 
all  personal  estate  of  persons  residing  in  this  State,  and  of  all 
corporations  organized  under  the  laws  of  this  State,  whether 
the  property  be  in  or  out  of  this  State,  including  intangible 
property,  which  shall  be  considered  and  estimated  in  fixing 
the  value  of  corporate  franchises  as  hereinafter  provided,  shall 
be  subject  to  taxation,  unless  the  same  be  exempt  from  taxa- 
tion by  the  constitution,  and  shall  be  assessed  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring  at  a  fair  voluntary 
sale." 

Article  two  relates  to  the  assessment  of  property  by  the 
assessors,  to  whom  every  person  in  the  Commonwealth  must 
give  in  a  list  of  all  his  property  under  oath. 

Section  4058  provides  for  schedules  with  interrogatories 
to  be  propounded  to  each  person,  "  with  affidavit  thereto 
attached,  to  be  signed  and  sworn  to  by  the  person  whose 
property  is  assessed."    The  schedules  contain  a  long  list  of 
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items,  including  all  forms  of  tangible  and  intangible,  real,  per- 
sonal and  mixed  property ;  the  enumeration  being  exceedingly 
minute.  The  first  eleven  items  relate  to  bonds ;  notes  secured 
by  mortgage ;  other  notes ;  accounts ;  cash  on  hand  ;  cash  on 
deposit  in  bank;  cash  on  deposit  with  other  corporations; 
cash  on  deposit  with  individuals  ;  all  other  credits  or  money  at 
interest ;  stock  in  joint  stock  companies  or  associations ;  stock 
Id  foreign  corporations. 

The  third  article  covers  the  assessment  of  corporations ;  cor- 
porations generally  ;  banks  and  trust  companies ;  building  and 
loan  associations ;  turnpikes. 

Sections  4077,  4078,  4079,  4080,  4081,  4082  and  4091  are  as 
follows : 

"§4077.  Every  railway  company  or  corporation,  and  every 
incorporated  bank,  trust  company,  guarantee  or  security  com- 
pany, gas  company,  water  company,  ferry  company,  bridge 
company,  street  railway  company,  express  company,  electric 
light  company,  electric  power  company,  telegraph  company, 
press  dispatch  company,  telephone  company,  turnpike  com- 
pany, palace  car  company,  dining  car  company,  sleeping  car 
company,  chair  car  company  and  every  other  like  company, 
corporation  or  association,  also  every  other  corporation,  com- 
pany or  association  having  or  exercising  any  special  or  exclu- 
sive privilege  or  franchise,  not  allowed  by  law  to  natural 
persons,  or  performing  any  public  service,  shall,  in  addition 
to  the  other  taxes  imposed  on  it  by  law,  annually  pay  a  tax 
on  its  franchise  to  the  State,  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town  and  taxing  district,  where  its 
franchises  may  be  exercised.  The  auditor,  treasurer  and 
secretary  of  State  are  hereby  constituted  a  board  of  valua- 
tion and  assessment,  for  fixing  the  value  of  said  franchise, 
except  as  to  turnpike  companies,  which  are  provided  for  in 
section  four  thousand  and  ninety-five  of  this  article,  the  place 
or  places  where  such  local  taxes  are  to  be  paid  by  other  corpo- 
rations on  their  franchise,  and  how  apportioned,  where  more 
than  one  jurisdiction  is  entitled  to  a  share  of  such  tax,  shall 
be  determined  by  the  board  of  valuation  and  assessment, 
and  for  the  discharge  of  such  other  duties  as  may  be  imposed 
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on  them  by  this  act.  The  auditor  shall  be  chairman  of  said 
board,  and  shall  convene  the  same  from  time  to  time,  as  the 
business  of  the  board  may  require. 

"§4078.  In  order  to  determine  the  value  of  the  franchises 
mentioned  in  the  next  preceding  section,  the  corporations, 
companies  and  associations  mentioned  in  the  next  preceding 
section,  except  banks  and  trust  companies  whose  statements 
shall  be  filed  as  hereinafter  required  by  section  four  thousand 
and  ninety-two  of  this  article,  shall  annually,  between  the 
fifteenth  day  of  September  and  the  first  day  of  October, 
make  and  deliver  to  the  auditor  of  public  accounts  of  this 
State  a  statement,  verified  by  its  president,  cashier,  secretary, 
treasurer,  manager  or  other  chief  oflBcer  or  agent,  in  such 
form  as  the  auditor  may  prescribe,  showing  the  following 
facts,  viz. :  the  name  and  principal  place  of  business  of  the 
corporation,  company  or  association;  the  kind  of  business 
engaged  in ;  the  amount  of  capital  stock,  preferred  and  com- 
mon ;  the  number  of  shares  of  each ;  the  amount  of  stock 
paid  up;  the  par  and  real  value  thereof;  the  highest  price 
at  which  such  stock  was  sold  at  a  bonafde  sale  within  twelve 
months  next  before  the  fifteenth  day  of  September  of  the 
year  in  which  the  statement  is  required  to  be  made;  the 
amount  of  surplus  fund  and  undivided  profits,  and  the  value 
of  all  other  assets ;  the  total  amount  of  indebtedness  as  prin- 
cipal, the  amount  of  gross  or  net  earnings  or  income,  includ- 
ing interest  on  investments,  and  incomes  from  all  other  sources 
for  twelve  months  next  preceding  the  fifteenth  day  of  Sep- 
tember of  the  year  in  which  the  statement  is  required ;  the 
amount  and  kind  of  tangible  property  in  this  State,  and  where 
situated,  assessed  or  liable  to  assessment  in  this  State,  and 
the  fair  cash  value  thereof,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale,  and  such  other  facts  as  the 
auditor  may  require. 

"§4079.  Where  the  line  or  lines  of  any  such  corporation, 
company  or  association  extend  beyond  the  limits  of  the  State 
or  county,  the  statement  shall,  in  addition  to  the  other  facts 
hereinbefore  required,  show  the  length  of  the  entire  lines 
operated,  owned,  leased   or  controlled  in  this  State,  and  in 
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each  oounty,  incorporated  city,  town  or  taxing  district,  and 
the  entire  line  operated,  controlled,  leased  or  owned  else- 
where. If  the  corporation,  company  or  association  be  organ- 
ized nnder  the  laws  of  any  other  State  or  government,  or 
organized  and  incorporated  in  this  State,  but  operating  and 
conducting  its  business  in  other  States  as  well  as  in  this  State, 
the  statement  shall  show  the  following  facts,  in  addition  to 
the  facts  hereinbefore  required  :  The  gross  and  net  income  or 
earnings  received  in  this  State  and  out  of  this  State,  on  busi- 
ness done  in  this  State,  and  the  entire  gross  receipts  of  the 
corporation,  company  or  association  in  this  State  and  else- 
where during  the  twelve  months  next  before  the  fifteenth 
day  of  September  of  the  year  in  which  the  assessment  is 
required  to  be  made.  In  cases  where  any  of  the  facts  above 
required  are  impossible  to  be  answered  correctly,  or  will  not 
afford  any  valuable  information  in  determining  the  value  of 
the  franchises  to  be  taxed,  the  said  board  may  excuse  the  offi- 
cer from  answering  such  questions :  Provided^  That  said  board, 
from  said  statement,  and  from  such  other  evidence,  as  it  may 
have,  if  such  corporation,  company  or  association  be  organized 
under  the  laws  of  this  State,  shall  fix  the  value  of  the  capital 
stock  of  the  corporation,  company  or  association,  as  provided 
in  the  next  succeeding  section,  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all  tangible  property 
assessed  in  this  State,  or  in  the  counties  where  situated.  The 
remainder  thus  found  shall  be  the  value  of  its  corporate  fran- 
chise subject  to  taxation  as  aforesaid. 

'*  §  4080.  If  the  corporation,  company  or  association  be  or- 
ganized under  the  laws  of  any  other  State  or  government, 
except  as  provided  in  the  next  section,  the  board  shall  fix  the 
value  of  the  capital  stock  as  hereinbefore  provided,  and  will 
determine  from  the  amount  of  the  gross  receipts  of  such  cor- 
poration, company  or  association  in  this  State  and  elsewhere, 
the  proportion  which  the  gross  receipts  in  this  State,  within 
twelve  months  next  before  the  fifteenth  day  of  September  of 
the  year  in  which  the  assessment  was  made,  bears  to  the  entire 
gross  receipts  of  the  company,  the  same  proportion  of  the 
value  of  the  entire  capital  stock,  less  the  assessed  value  of  the 
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tangible  property  assessed,  or  liable  to  assessment,  in  this 
State,  shall  be  the  correct  value  of  the  corporate  franchise  of 
such  corporation,  company  or  association  for  taxation  in  this 
State. 

"§  4081.  If  the  corporation  organized  under  the  laws  of 
this  State  or  of  some  other  State  or  government  be  a  railroad, 
telegraph,  telephone,  express,  sleeping,  dining,  palace  or  chair 
car  company,  the  lines  of  which  extend  beyond  the  limits  of 
this  State,  the  said  board  will  fix  the  value  of  the  capital  stock 
as  hereinbefore  provided,  and  that  proportion  of  the  value  of 
the  capital  stock,  which  the  length  of  the  lines  operated,  owned, 
leased  or  controlled  in  this  State,  bears  to  the  total  length  of 
the  lines  owned,  leased  or  controlled  in  this  State  and  else- 
where, shall  be  considered  in  fixing  the  value  of  the  corporate 
franchise  of  such  corporation  liable  for  taxation  in  this  State ; 
and  such  corporate  franchise  shall  be  liable  to  taxation  in  each 
county,  incorporated  city,  town  or  district  through,  or  into 
which,  such  lines  pass,  or  are  operated,  in  the  same  proportion 
that  the  length  of  the  line  in  such  county,  city,  town  or  dis- 
trict bears  to  the  whole  length  of  lines  in  the  State,  less  the 
value  of  any  tangible  property  assessed,  or  liable  to  assessment, 
in  any  such  county,  city,  town  or  taxing  district. 

"§  4082.  Whenever  any  person  or  association  of  persons 
not  being  a  corporation  nor  having  capital  stock,  shall,  in  this 
State,  engage  in  the  business  of  any  of  the  corporations  men- 
tioned in  the  first  section  of  this  article,  then  the  capital  and 
property,  or  the  certificates  or  other  evidences  of  the  rights  or 
interests  of  the  holders  thereof  in  the  business  or  capital  and 
property  employed  therein,  shall  be  deemed  and  treated  as 
the  capital  stock  of  such  person  or  association  of  persons  for 
the  purposes  of  taxation  and  all  other  purposes  under  this  arti- 
cle, in  like  manner  as  if  such  person  or  association  of  persons 
were  a  corporation." 

"  §  4091.  All  taxes  assessed  against  any  corporation,  com- 
pany or  association  under  this  article,  except  banks  and  trust 
companies,  shall  be  due  and  payable  thirty  days  after  notice 
of  same  has  been  given  to  said  corporation,  company  or  asso- 
ciation by  the  auditor ;  and  every  such  corporation,  company 
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or  association  failing  to  pay  its  taxes,  after  receiving  thirty 
days'  notice,  shall  be  deemed  delinquent,  and  a  penalty  of  ten 
per  cent  on  the  amount  of  the  tax  shall  attach,  and  thereafter 
such  tax  shall  bear  interest  at  the  rate  of  ten  per  cent  per 
annum  ;  any  such  corporation,  company  or  association  failing 
to  pay  its  taxes,  penalty  and  interest,  after  becoming  delin- 
quent, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  fifty  dollars  for  each  day  the  same 
remains  unpaid,  to  be  recovered  by  indictment  or  civil  ac- 
tion, of  which  the  Franklin  Circuit  Court  shall  have  jurisdic- 
tion." 

The  fourth  article  relates  to  the  assessment  and  payment 
of  taxes  by  railroads ;  the  fifth  to  distilled  spirits ;  the  sixth, 
seventh,  eighth  and  ninth  articles  to  the  board  of  supervisors 
and  the  collection  of  taxes  and  the  revenue. 

Articles  10  to  12  relate  to  license  taxes,  special  taxes,  privi- 
lege taxes  and  the  like;  and  articles  13,  14  and  15  prescribe 
certain  duties  for  designated  officers  touching  the  collection 
<?f  the  revenue.  Article  15  provides  for  a  state  board  of  equali- 
zation to  equalize  the  assessments  returned  to  them  from  each 
county. 

Mi\  Lawrence  Maxwell^  Jr.,  for  appellant.  Mr.  Clarence  A. 
Seward,  Mr.  James  G.  Garter  and  Mr.  Frank  H.  PlaM  were 
on  the  brief. 

Mr.  William  J.  Hendrick  for  appellee. 

Mb.  Chief  Justice  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

Section  4077  of  the  compilation  of  the  Kentucky  statutes 
of  1894  provides  that  each  of  the  enumerated  companies  or 
corporations ;  "  every  other  like  company,  corporation  or  asso- 
ciation " ;  and  also  "  every  other  corporation,  company  or  asso- 
ciation having  or  exercising  any  special  or  exclusive  privilege 
or  franchise  not  allowed  by  law  to  natural  persons,  or  per- 
forming any  public  service,  shall,  in  addition  to  the  other 
taxes  imposed  on  it  by  law,  annually  pay  a  tax  on  its  fran- 
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chise  to  the  State,  and  a  local  tax  thereon  to  the  county^ 
incorporated  city,  town  and  taxing  district,  where  its  franchise 
may  be  exercised  " ;  and  in  the  succeeding  sections  the  words 
" franchise,"  "  franchises  "  and  "corporate  franchise "  are  used. 
But  taking  the  whole  act  together,  and  in  view  of  the  provi- 
sions of  sections  4078,  4079,  4080  and  4081,  we  agree  with  the 
Circuit  Court  that  it  is  evident  that  the  word  "franchise" 
was  not  employed  in  a  technical  sense,  and  that  the  legisla- 
tive intention  is  plain  that  the  entire  property,  tangible  and 
intangible,  of  all  foreign  and  domestic  corporations,  and  all 
foreign  and  domestic  companies  possessing  no  franchise,  should 
be  valued  as  an  entirety,  the  value  of  the  tangible  property  be 
deducted,  and  the  value  of  the  intangible  property  thus  ascer- 
tained be  taxed  under  these  provisions;  and  as  to  railroad, 
telegraph,  telephone,  express,  sleeping  car,  etc.,  companies, 
whose  lines  extend  beyond  the  limits  of  the  State,  that  their 
intangible  property  should  be  assessed  on  the  basis  of  the 
mileage  of  their  lines  within  and  without  the  State. 

But  from  the  valuation  on  the  mileage  basis  the  value  of  all 
tangible  property  is  deducted  before  the  taxation  is  applied. 

So  far  as  the  commerce  clause  and  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution  are  concerned,  this  scheme 
of  taxation  is  not  in  contravention  thereof,  as  already  deter- 
mined in  Adams  Express  Co.  v.  Ohio  State  Auditor^  165  U.  S. 
194,  and  cases  cited. 

And  considered  as  a  property  tax,  as  in  our  opinion  the 
prescribed  exaction  must  be  held  to  be,  we  regard  it  as  in 
harmony  with  the  provisions  of  the  constitution  of  the  Com- 
monwealth of  Kentucky.  The  property,  tangible  and  intan- 
gible, owned  by  corporations  is  subjected  to  like  taxation,  and 
so  is  the  tangible  and  intangible  property  of  individuals  asso- 
ciated together  in  companies,  and  while  the  provisions  of  sec- 
tions 4077  and  4078  do  not  apply  to  all  individual  taxpayers, 
yet  reference  to  section  4020  and  the  schedule  which  must 
be  returned  by  each  taxpayer,  as  required  by  section  4058, 
demonstrates  that  individual  taxpayers  are  also  subjected  to 
taxation  on  all  their  intangible  property,  whatever  that  may  be, 
as  well  as  on  all  their  tangible  property.     As  pointed  out  by 
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the  Circuit  Court,  the  mode  of  the  assessment  of  the  intangi- 
ble property  of  companies,  corporations  and  associations  men- 
tioned in  section  4077  and  that  of  individual  taxpayers  is 
different,  and  the  intangible  property  of  such  corporations, 
companies  and  associations  may  in  some  respects  differ  from 
the  intangible  property  belonging  to  individual  taxpayers,  but 
there  is  nothing  in  the  statute  which  exempts  any  intangible 
property  owned  by  any  corporation,  company  or  individual 
taxpayer  from  taxation,  or  discriminates  between  them. 

Section  174  of  the  constitution  of  Kentucky  provides  that 
"  all  property,  whether  owned  by  natural  persons  or  cor- 
porations, shall  be  taxed  in  proportion  to  its  value,  unless 
exempted  by  this  constitution;  and  all  corporate  property 
shall  pay  the  same  rate  of  taxation  paid  by  individual  prop- 
erty. Nothing  in  this  constitution  shall  be  construed  to  pre- 
vent the  general  assembly  from  providing  for  taxation  based 
on  income,  licenses  or  francliises." 

But  this  does  not  prevent  intangible  property  from  being 
taxed,  and  the  tax  mentioned  in  section  4077  is  not  an  addi- 
tional tax  upon  the  same  property,  but  on  intangible  property 
which  has  not  been  taxed  as  tangible  property. 

We  concur  with  the  views  of  the  Circuit  Court  that  neither 
section  172  of  the  constitution  nor  any  other  section  confines 
"  the  levy  of  an  ad  valorem  tax  to  tangible  property ;  but,  as 
decided  by  the  Kentucky  Court  of  Appeals  in  Levi  v.  Louis- 
viUe^  30  S.  "W.  Kep.  973,  it  does  require  the  levy  of  an  ad  va- 
lorem tax  upon  personal  property  as  well  as  upon  real  estate, 
and  this  case  decides  that  a  license  tax  which  is  not  a  property 
tax  cannot  be  substituted  for  an  ad  valorem  tax  upon  personal 
property  engaged  in  certain  commercial  pursuits  in  the  city  of 
Louisville.  It  does  not  decide  that  section  171  of  the  constitu- 
tion, which  declares  that  taxation  shall  be  uniform  upon  all 
property  subject  to  taxation  within  the  territorial  limits  of 
the  authority  levying  the  tax,  applies  to  taxation  based  upon 
income,  license  or  franchise.  If  there  is  any  intimation  upon 
the  subject  in  this  case,  it  is  that  taxation  which  is  based 
upon  income,  license  or  franchise  may  be  classified  by  the 
legislature ;  and  as  to  licenses,  they  may  be  levied  upon  some 
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employments  and  occupations  and  not  upon  others.  If,  how- 
ever, we  are  correct  in  our  construction  of  the  Kentucky 
statutes,  there  is  no  ground  for  contending  that  there  is  a 
want  of  uniformity  in  the  levy  of  the  taxes  against  the 
defendant,  even  though  section  171,  requiring  uniformity  of 
taxation  upon  all  property  subject  to  taxation,  applies  to 
taxation  based  upon  income,  license  or  franchise,  and  is  given 
its  broadest  possible  construction." 

The  act  received  consideration  in  Henderson  Bridge  Go.  v. 
Commonwealth^  3 1  S.  W.  Kep.  486,  and  the  Court  of  Appeals 
of  Kentucky,  speaking  through  Grace,  J.,  said : 

"Thus  we  see  what  a  varied  meaning  this  term  'capital 
stock '  may  have.  So  that  it  becomes  necessary  to  examine 
and  see  what  was  the  object  and  meaning  of  the  legislature 
when  using  this  term  in  the  clause  before  quoted  from  section 
4079  of  our  statutes.  In  this  examination  it  becomes  im- 
portant to  notice  those  clauses  of  the  constitution  in  reference 
to  revenue  and  taxation,  and  see  what  was  contemplated  and 
enjoined  by  that  instrument  in  reference  to  taxation.  Section 
172  provides:  'That  all  property  not  exempt  from  taxation, 
by  this  constitution,  shall  be  assessed  at  its  fair  cash  value, 
estimated  at  the  price  it  would  bring  at  a  fair  voluntary  sale.' 
.  .  .  Section  174  provides:  'That  all  property,  whether 
owned  by  natural  persons  or  by  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless  exempted  by  this  constitution, 
and  all  corporate  property  shall  pay  the  same  rate  of  taxation 
paid  by  individual  property.  Nothing  in  this  constitution 
shall  be  construed  to  prevent  the  General  Assembly  from  pro- 
viding for  taxation,  based  on  income,  licenses  or  franchises.' 

"  Thus  it  is  manifest  that  what  the  constitution  intended  to 
be  taxed  was  property,  —  all  property  ;  and,  as  to  corporations, 
not  only  all  tangible  property,  but  that  it  intended  to  leave 
the  legislature  of  the  State  free  to  tax  the  franchises  of  corpo- 
rations if  it  so  desired ;  that  the  property  of  a  corporation 
should  be  taxed  as  the  property  of  an  individual.  It  will  be 
observed  that  in  these  several  sections  quoted,  '  capital  stock,' 
'  stock '  and  '  shares  of  stock '  are  not  mentioned  as  being 
appropriate  terms  to  designate  the  subjects  of  taxation,  but 
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it  says  *  property,'  *  all  property,'  etc.,  so  that  there  might  be 
no  confusion  as  to  what  that  instrument  intended.  Neither  is 
there  any  reason  to  suspect  that  the  legislature  did  not  under- 
stand the  language  and  meaning  of  the  constitution  when  it 
came  to  frame  the  revenue  laws  of  the  State  under  it  now 
under  consideration.  Neither  is  there  reason  to  suspect  that 
it  did  not  intend  and  endeavor  in  good  faith  to  carry  into 
effect  the  intent  and  meaning  of  the  constitution.  So  that  we 
may  safely  interpret  all  words  and  phrases  (of  doubtful  and 
uncertain  meaning)  in  accordance  with  and  so  as  to  effectuate 
and  carry  out  that  intent." 

The  statute  thus  construed  cannot  be  overthrown  for  failure 
to  conform  to  the  requirements  of  sections  171,  172  and  174 
of  the  state  constitution. 

Decree  affirmed, 

Mb.  Justice  White,  with  whom  concurred  Mb.  Justice 
Field,  Mb.  Justice  Hablan  and  Mb.  Justice  Bbown,  dis- 
senting. 

In  its  ultimate  analysis  the  legal  principles  by  which  this 
case  should,  in  our  opinion,  be  controlled  are  those  which  were 
by  us  deemed  decisive  in  Adams  Express  Co.  v.  Ohio^  165  U.  S. 
194,  229.  It  follows  that  the  reasons  for  our  dissent  stated  in 
that  case  are  pertinent  to  this,  and  we  reiterate  them  as 
expressing  the  grounds  for  our  dissent  from  the  conclusions 
reached  by  the  court  in  this  case.  The  facts  here,  however, 
so  pointedly  exemplify  the  force  of  the  reasons  for  our  dissent 
in  that  case  that  we  briefly  state  them.  The  actual  value  of 
all  the  tangible  property  owned  by  the  express  company  in 
Kentucky  was  $36,614.53.  This  property  was  assessed  by  the 
local  authorities  for  that  amount  and  the  taxes  duly  paid.  In 
addition,  the  value  of  the  franchise  was  assessed  at  $1,463,040, 
a  disproportion  enormously  in  excess  of  the  amount  imposed 
by  the  State  of  Ohio,  great  as  was  that  disproportion.  The 
operation  of  the  tax  is  additionally  illustrated  by  a  further 
fact.  The  tax  imposed  in  Ohio  and  held  to  be  valid  in  Adams 
Express  Co.  v.  Ohio^  considered  with  reference  to  the  routes 
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travelled  by  the  agents  of  the  express  company,  was  at  the  rate 
of  $250  per  mile,  whilst  in  this  case  the  tax  levied  is  at  the  rate 
of  $764  per  mile. 

Although  the  fundamental  legal  principles  which,  in  our 
opinion,  should  have  controlled  Adams  Express  Co,  v.  Ohio  are 
the  same  in  this  case,  there  are  yet  material  differences  between 
the  Kentucky  and  the  Ohio  statutes,  which  we  think  should 
take  this  case  out  of  the  ruling  in  the  former  case,  even  conced- 
ing that  case  to  have  been  correctly  decided.  The  tax  here 
levied  is  a  franchise  tax.  This  is  fully  demonstrated  by  the 
dissenting  opinion  in  Henderson  Bridge  Co,  v.  Kentucky^  this 
day  decided,  ante^  155.  The  levy  here  sought  to  be  sustained, 
then,  is  a  franchise  tax,  assessed  on  a  joint  stock  company  which 
has  no  franchise,  for  the  bill  alleges  that  the  express  company 
is  a  partnership  and  the  demurrer  concedes  it.  Under  this 
state  of  law  and  fact,  therefore,  the  eflfect  of  holding  the  tax 
now  in  question  valid,  is  to  decide  that  a  franchise  can  be 
taxed,  when  there  is  no  franchise  on  which  to  levy  the  tax. 
This  can  only  be  escaped  by  contending  that  the  right  of  the 
express  company  to  do  interstate  commerce  business  in  Ken- 
tucky, resulted  from  the  assent  of  the  State,  and  therefore  the 
doing  of  such  business  was  equivalent  to  accepting  a  franchise 
from  the  State.  But  to  announce  this  proposition  would  over- 
throw the  settled  rule  so  necessary  for  the  perpetuity  of  our 
institutions  and  the  free  intercourse  between  the  States,  that 
the  right  to  transact  interstate  commerce  business  by  a  persoa 
or  corporation  is  protected  by  the  Constitution  of  the  United 
States,  and  does  not  depend  upon  the  mere  grace  of  one  of  the 
States  of  the  Union. 

In  addition  to  the  clear  distinctions,  already  noted,  between 
Adams  Express  Co,  v.  Ohio  and  this  case,  -there  are  others  re- 
sulting from  the  difference  between  the  Ohio  and  the  Kentucky 
statutes.  The  Ohio  statute  considered  in  Adams  Express  Co. 
Y,  Ohio  purported  only  to  tax  the  tangible  property  withia 
the  State,  but  empowered  the  assessing  board  to  consider  its 
value  as  augmented  by  the  use  to  which  such  property  might 
be  put.  In  other  words,  the  Ohio  law,  as  construed  by  the 
Supreme  Court   of  the  State,  taxed  only  tangible  property 
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within  the  State  enhanced  in  value  by  intangible  elements 
outside  the  State.  We  considered,  in  dissenting  in  the  Ohio 
case,  that  this  was  a  mere  disguise,  a  distinction  without  a 
difiference,  but  the  court  held  otherwise.  In  this  case,  by  the 
law  in  question,  the  mask  is  thrown  off,  and  what  we  con- 
ceive to  be  logically  the  thin  disguise  under  which  the  courts 
of  Ohio  supported  its  statute  is  not  asserted  to  exist,  but  the 
Kentucky  statute,  in  unambiguous  and  unmistakable  language, 
imposes  the  imperative  duty  upon  the  assessing  board  to  assess 
property  both  in  and  out  of  the  State.  That  is  to  say,  it 
leaves  nothing  to  implication  or  to  evasion,  but  declares  in 
plain  English  that  property  in  and  out  of  the  State  shall 
be  assessed. 


ADAMS    EXPRESS    COMPANY  v.  OHIO   STATE 
AUDITOR. 

PBTmON  FOR  REHEABINO  OF   NO.    337    REPORTED     166    V.   8.    194; 
AND  N08.    469,    470   AND   471,    REPORTED    166    U.    8.    266. 

KeceWed  March  1,  1897.  —  Decided  March  1&,  1897. 

The  members  of  the  coart  who  concarred  In  the  above  named  judgments, 
add  a  few  observations  to  what  has  been  already  said. 

It  is  well  settled  that  no  State  can  interfere  with  interstate  commerce 
through  the  imposition  of  a  tax  which  is,  in  effect,  a  tax  for  the  privi- 
lege of  transact! ng_s]2ch^ommerce ;  and  also  that  such  restriction  upon 
the~ power  of  a  State  does  not  in  the  least  degree  abridge  its  right  to  tax 
at  their  full  value  all  the  instrumentalities  used  for  such  commerce. 

The  state  statutes  imposing  taxes  upon  express  companies  which  form  the 
subject  of  these  suits  grant  no  privilege  of  doing  an  express  business,  and 
contemplate  only  the  assessment  and  levy  of  taxes  upon  the  properties 
of  the  respective  companies  situated  within  the  respective  States. 

In  the  complex  civilization  of  to-day  a  large  portion  of  the  wealth  of  a 
community  consists  of  intangible  property,  and  there  is  nothing  in  the 
nature  of  things  or  in  the  limitations  of  the  Federal  Constitution  which 
restrains  a  State  from  taxing  such  intangible  property  at  its  real  value. 

Whenever  separate  articles  of  tangible  property  are  joined  together,  not 
simply  by  a  unity  of  ownership,  but  in  a  unity  of  use,  there  Is  not  un- 
freouently  developed  a  property,  intangible  though  it  may  be,  which  In 
value  exceeds  the  aggregate  of  the  value  of  the  separate  pieces  of  tangi- 
ble property. 
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Whatever  property  is  worth  for  the  purposes  of  income  and  sale,  It  Is  worth 
for  the  purposes  of  taxation ;  and  if  the  State  comprehends  all  property 
in  its  scheme  of  taxation,  then  the  good  will  of  an  organized  and  estab- 
lished industry  must  be  recognized  as  a  thing  of  value,  and  taxable. 

The  capital  stock  of  a  corporation  and  the  shares  in  a  joint  stock  company 
represent  not  only  its  tangible  property,  but  also  its  intangible  property, 
including  therein  all  corporate  franchises  and  all  contracts,  privileges 
and  good  will  of  the  concern ;  and  when,  as  in  the  case  of  the  express 
company,  the  tangible  property  of  the  corporation  is  scattered  through 
different  States  by  means  of  which  its  business  is  transacted  in  each,  the 
situs  of  this  intangible  property  is  not  simply  where  its  home  office  is,  but 
is  distributed  wherever  its  tangible  property  is  located  and  its  work  is 
done. 

No  fin/  spun  theories  about  situs  should  interfere  to  enable  these  large  cor- 
porations, whose  business  is  of  necessity  carried  on  through  many  States, 
from  bearing  in  each  State  such  burden  of  taxation  as  a  fair  distribution 
of  the  actual  value  of  their  property  among  those  States  requires. 

This  was  an  application  for  leave  to  file  a  petition  for  a  re- 
hearing of  the  several  cases  decided  February  1, 1897,  under  the 
title  of  Adams  Express  Company  v.  Ohio  State  Auditor^  and  re- 
ported 165  U.  S.  194 ;  and  of  American  Express  Company  v. 
Indiana^  Adatns  Express  Company  v.  Indiana^  and  United 
States  Express  Company  v.  Indiana,  decided  February  1, 1897, 
and  reported  165  U.  S.  255.    The  petition  was  as  follows : 

To  THE  Supreme  Court  of  the  United  States: 

Your  petitioners,  the  appellants  in  the  above  entitled  causes, 
respectfully  pray  for  an  order  directing  a  reargument  of  the 
said  causes  upon  the  following  grounds : 

Eirst.  —  The  total  insufficiency  of  the  argument  offered  by 
the  counsel  for  the  appellants,  due  to  a  failure  on  their  part 
to  anticipate  the  grounds  which  have  really  led  to  the  decision 
of  the  court. 

Second.  —  The  extreme  importance  and  far  reaching  effect 
of  the  decision  which  has  been  announced,  as  bearing  upon 
some  of  the  most  fundamental  principles  of  constitutional 
law. 

Third.  —  Its  momentous  practical  importance  a&  affecting 
existing  interests,  making  it  wholly  impossible  for  the  appel- 
lants to  continue  the  express  business  of  the  country  ismdier 
the  system  of  taxation  sanctioned  by  the  decision,  in  view  of 
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the  natural  tendencies  of  the  different  States  to  compel  con- 
tributions from  that  business;  tendencies  against  which  the 
law  affords  the  most  meagre,  if  any,  protection. 

Fourth.  —  The  entire  novelty  of  the  questions  discussed  and 
of  the  points  necessarily  determined  by  the  judgment. 

Fifth,  —  The  fact  that  under  the  circumstances  such  failure 
on  the  part  of  counsel  is  not  without  reasonable  excuse. 

SioGth.  —  That  the  appellants  believe  and  are  so  advised  by 
their  counsel,  that  a  further  consideration  of  the  cases  and  a 
consideration  of  reasons  which  have  not  heretofore,  in  conse- 
quence of  the  failure  aforesaid,  been  stated,  will  lead  this 
honorable  court  to  a  decision  in  favor  of  the  appellants. 

Seventh,  —  We  beg  finally  to  suggest  that  upon  the  question 
whether  the  Kichols  law  denies  the  appellants  the  equal  pro- 
tection of  the  laws,  this  court  has  erroneously  assumed  that 
the  taxing  laws  of  Ohio  classify  property  of  different  sorts  for 
purposes  of  valuation. 

And  your  petitioners  respectfully  ask  for  an  attentive  con- 
sideration of  the  paper  annexed  hereto,  in  which  an  attempt 
is  made  to  more  fully  state  and  to  support  the  grounds  above 
mentioned,  with  such  brevity,  however,  as  the  nature  of  this 
petition  and  the  rule  of  the  court  requires,  and  they  further 
pray  that  the  above  entitled  cases  be  set  down  for  reargument 
before  the  court  upon  some  day  by  it  to  be  appointed. 

And  as  in  duty  bound  will  ever  pray. 

James  C.  Cartbk, 
Lawbence  Maxwell,  Jb., 
Counsel  for  Appellants. 

"We  certify  that,  in  our  opinion,  the  foregoing  petition  for 
rehearing  is  well  founded. 

James  C.  Cabteb, 
Lawrence  Maxwell,  Jr., 
Counsel  for  Appellants. 

Gfioxmos  UPON  WHICH  the  Reargument  is  asked. 

First  The  total  insufficiency  of  the  argument  heretofore 
offered  by  counsel  for  the  appellants  due  to  a  failure  on  their 
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part  to  anticipate,  in  any  adequate  degree,  the  grounds  which 
have  really  led  to  the  decision  of  the  court. 

It  is  important  in  the  first  place  that  the  precise  substance 
and  effect  of  the  decision  should  be  stated. 

A  review  of  the  decisions  of  this  court  prior  to  the  argu- 
ment of  the  present  cases  and  referred  to  in  the  opinion  of 
the  court  just  pronounced  as  being,  in  point  of  authority,  the 
foundation  of  the  decision  is  appended  hereto  in  an  appendix. 

From  this  review  it  is  believed  that  the  following  is  a  fair 
and  just  statement  of  the  propositions  actually  determined  by 
those  decisions. 

1.  They  rightly  assume  two  principles  as  incontrovertible; 
first,  that,  so  far  as  concerns  the  taxation  of  property^  a  State 
cannot  tax,  as  against  non-residents,  any  property  except  such 
as  has  an  actual  situs  within  its  limits ;  second,  that  no  State 
can  tax  or  burden  in  any  form  the  business  of  interstate 
commerce. 

2.  That  where  a  State  assumes  only  to  tax  property  actually 
situated  within  its  limits,  it  does  not  violate  either  of  the  above 
principles  if,  in  ascertaining  the  value,  it  adopts  the  ordinary 
^method  of  assessment ;  or,  where  the  ordinary  method  is  not 
practicable,  some  other  fair  and  reasonable  method. 

3.  That  in  the  case  of  railroad  and  telegraph  companies, 
the  ordinary  method  is  not  applicable,  and  the  method  of 
taking  into  view  the  value  of  the  whole,  in  order  to  ascertain 
the  value  of  the  part,  is  fair  and  reasonable,  at  least  so  far  as 
to  justify  an  apportionment  of  value  according  to  mileage. 

The  step  now  taken  by  the  present  decision  is  to  evolve  a 
new  general  proposition,  not  declared  or  distinctly  discussed 
in  any  of  the  prior  cases,  that  where  there  is  what  is  called  a 
unity  of  use  between  several  pieces  of  property  not  united 
together  by  any  physical  tie,  some  of  the  pieces  situated 
.  within  and  some  without  the  State,  the  value  of  the  parts 
within  may  be  determined  b}'  the  value  of  the  whole,  even 
though  the  part  within  is  physically  separable,  and  is^  as 
separated,  an  ordinary  thing,  /saving  an  ordinary  market 
value  based  upon  its  capability  of  similar  uses  i7i  a  rn^uUi- 
tude  of  different  businesses,  differing  in  nothing,  so  far  as  the 
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ascertainment  of  value  is  concerned,  from  the  thousand  other 
classes  of  chattels  which  form  the  usual  subjects  of  taxation. 

!No  precise  explanation  is  given  of  just  what  this  unity  of 
use^  which  involves  such  momentous  consequences,  may  be ; 
but  it  is  held  that  the  property  of  express  companies  is  of  that 
character. 

This  doctrine  of  the  effect  upon  taxation  of  a  unity  of  use 
was  not  discussed  in  the  prior  cases,  and  was  not  touched  by 
appellants'  counsel  in  the  argument  of  these  cases.  The  excuse 
for  this  omission  will  hereafter  be  given.  But  the  argument 
which  they  thought  abundantly  sufficient  to  defeat  the  assess- 
ments consisted  in  pointing  out  that  the  property  taxed  was, 
both  physicaUy,  and  in  respect  of  ownership,  capable  of  separa- 
tion without  altering  its  identity^  or  any  of  its  properties^  or 
its  value,  as  ordinarily  understood,  and  would  remain,  after 
separation,  an  ordinary  subject  of  taxation,  and  that  to  tax  it 
as  it  was  taxed  under  the  Ohio  law,  was  in  effect  to  tax  prop- 
erty outside  of  the  State,  and  also  the  business  of  interstate 
commerce.  This  argument,  which  seems  not  to  be  disputed, 
must  be  regarded  as  rendering  the  validity  of  the  taxation,  at 
least,  doubtful.  The  weighty  dissent  fairly  entitles  it  to  be  so 
considered. 

The  additional  arguments  and  illustrations  which  they  might 
have  adduced,  but  did  not,  are  as  follows: 

1.  The  unity  which  makes  the  property  so  taxable  is  said 
in  the  opinion  of  the  court  to  be  dependent,  not  upon  physir 
cod  connection,  or  unity  of  ownership,  but  to  be  sufficiently 
constituted  by  unity  of  use. 

But  suppose  the  Adams  Express  Company  should,  in  Ohio, 
hire  all  its  horses,  wagons,  etc.,  as  it  easily  might  without 
materially  affecting  its  business,  and  for  the  ordinary  rates. 
The  same  unity  of  use  would  continue.  Would  the  owner 
(the  horses,  wagons,  etc.,  being  worth  $42,065)  be  properly 
assessed  for  taxation  at  $533,095.80,  although  he  had  no 
interest  in  the  express  business  ?  If  not,  is  there  really  any 
unity  of  use  which  justifies  these  assessments } 

2.  Again  let  it  be  supposed  that  the  company  reduces  the 
amount  of  its  horses,  wagons,  etc.,  to  one  half,  not  by  hiring 
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from  others,  but  by  svhstituiing  human  carriers^  which  it 
easily  might  do  without  substantially  aflfecting  its  receipts. 
This  would  not  alter  the  proportions  of  mileage,  or  gross 
receipts,  and  therefore,  although  the  amount  of  the  property 
purporting  to  he  valued  were  reduced  one  half,  the  valuation 
would  he  the  same,  And,  supposing  it  hired  all  its  horses, 
wagons,  etc.,  except  one  horse  and  wagon^  owning  no  other  per- 
sonal property  than  that,  the  valuation  would  still  be  unaffected. 

3.  If,  however,  it  should  hire  all  and  own  no  personal 
property  whatever,  it  would  then  be  wholly  relieved,  for  the 
assessors  would  be  left  without  a  subject  for  assessment :  That 
is  to  say  we  have  a  scheme  of  assessing  the  value  of  the  per- 
sonal property  owned  by  express  companies  in  Ohio  wholly 
unaflfected  by  the  amount  which  is  owned. 

4.  Perhaps  it  may  be  suggested  that  the  assessment  would, 
in  the  case  of  hiring  by  the  express  companies,  stand  as  an 
assessment  not  of  the  property  but  of  its  use.  But  under  this 
law,  certainly,  nothing  can  be  assessed  except  the  value  of 
the  property^  and  that  against  its  owner.  Let  it  be  supposed, 
however,  that  this  were  otherwise,  or  that  the  law  were 
changed  so  as  to  tax  the  u^se.  "Would  the  owners  of  the  horses 
and  wagons  still  be  justly  taxable  on  them,  and  on  what 
amount?  Or,  would  this  property  be  exempt  from  further 
taxation  ?  There  would  seem  to  be  no  just  reason  for  not 
taxing  it  against  the  real  owner,  and  on  the  full  value ;  and  in 
that  case  we  w^ould  have  a  horse  assessed  at  its  true  value, 
$150  to  the  owner  J  and  at  about  $4000  to  the  u^er, 

5.  And  yet,  in  the  case  last  mentioned,  consistent  reasoning 
requires  that  the  owner  should  be  exempt,  for  if  the  plant 
really  be  united  it  is  inseparable^  and  if  it  remains  in  the  unity 
for  purposes  of  taxation,  it  cannot  at  the  same  time  be  out  of 
it  for  the  same  purpose. 

It  may,  indeed,  be  Suggested  that  the  case  would  be  one, 
after  all,  only  of  double  taxation,  and  that  this,  however 
flagitious,  is  not  a  subject  of  criticism  in  a  Federal  court.  But 
we  beg  to  refer  to  the  opinion  of  Mr.  Justice  Brewer,  in 
Cleveland^  Cincinnati  (&c,  Bailway  v.  Backus^  154  U.  S.  439, 
repeatedly  approved,  and  so  recently  as  in  the  case  of  Western 
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Union  Tel.  Co,  v.  Taggart^  163  U.  S.  1,  that  it  is  only  fair, 
reasonable,  ardinary,  tiecessary  taxation  which  is,  in  such 
cases,  a  defence  against  the  charge  of  violating  both  the 
fundamental  principles  above  referred  to,  which  principles 
are  committed  to  the  care  of  the  Supreme  Court. 

6.  But  what  shall  be  said  of  the  pretence  by  Ohio  that  the 
different  parts  of  the  plant  are  an  inseparable  unity  when  she 
herself  asserts  that  they  are  not,  and,  in  this  same  law,  actually 
separates  them  for  the  purpose  of  taxation  ?  If  all  the  prop- 
erty of  the  company  composes,  as  is  said,  this  united  insepa- 
rable plant,  then,  certainly,  the  real  estate  in  Ohio  is  part  of 
it  and  an  inseparable  part ;  but  that  State  finds  no  difficulty 
in  separating  it,  and  imposes  on  the  company  an  entirely 
separate  assessment  of  $58,000  and  upwards,  on  this  account. 

The  real  estate  of  the  companies  in  Ohio  is  there  assessed 
like  that  of  other  owners.  The  law  requires  this  assessed 
value  to  be  included  in  the  return  made  by  the  companies  to 
the  board  of  assessors,  and  adopts  it  and  taxes  it  accordingly 
and  separately.  It  thus  assumes  and  declares  that  the  value 
of  this  property,  although  as  much  a  part  of  the  unity  as  any 
other,  does  not  depend  for  its  value,  as  it  plainly  does  not, 
upon  the  use  to  which  it  is  put,  but  upon  the  same  elements 
which  determine  the  value  of  all  other  lands  and  buildings 
in  the  State. 

7.  The  principal  idea  which  underlies  the  opinion  of  the 
court  and  is  made  to  defend  these  extraordinary  assessments 
is  that  the  value  of  property  is  dependent  upon  the  tcse  to 
which  it  is  put.  We  earnestly  request  the  court  to  reconsider 
this  proposition.  It  is  an  expression  which  has  several  times 
been  employed  to  support  the  doctrine  declared  in  the  rail- 
road and  telegraph  cases,  and  in  the  sense  there  intended  is 
entirely  just.  In  cases  where  the  ordinary  and  nearl}''  univer- 
sal methods  of  ascertaining  value  cannot  be  employed,  where 
the  thing  to  be  valued  has  no  market  value,  where  it  cannot 
be  indejinitely  produced,  where  there  is  no  supply  and 
demand,  there  is  a  necessity  of  resorting  to  other  considera- 
tions, and  the  productive7iess  of  the  property,  in  other  words, 
the  value  of  the  use  of  it,  is  a  natural,  ordinary  and  proper 
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inquiry;  for  if  the  thing  were  to  be  sold  just  as  it  is,  that 
would  be  the  inquiry  of  the  intending  purchaser.  But  this 
method  is  the  creature  of  necessity,  and  should  be  carefully 
limited  to  that  necessity.  Can  it  be  thought  for  a  moment 
that  this  proposition  should  be  made  general  and  the  value 
of  property  generally  be  held  to  be  determined  by  the  vse 
to  which  it  is  put,  and  not  at  all  by  the  fact  that  it  is  a  com- 
mon subject  of  sale  in  the  market,  and  has  a  distinct  and 
certain  market  value?  What  would  be  said  of  a  system  of 
taxation  of  ordinary  property  wholly  within  a  State,  which 
should  direct  or  permit  an  assessing  board  to  displace  the 
ordinary  tests  of  value,  namely,  what  the  things  are  bought 
and  sold  for,  and  inquire,  in  each  instance,  into  the  profits 
which  the  owners  made  who  use  them,  and  then  impute 
those  profits  to  the  particular  thing,  making  houses  and  lands, 
horses  and  cattle,  and  all  other  chattels  bear  every  variety 
of  value  ?  Such  a  system  would  be  in  violation  of  f undamen> 
tal  notions  of  right,  and  would  make  fairness  and  equality 
in  taxation  impossible.  It  would  not  be  taxation,  but  arbi- 
trary exaction.  And  yet  this  would  be  justified  if  the  propo- 
sition under  notice  were  sound. 

If  this  is  not  sound  as  a  general  proposition,  is  it  sound  in 
any  cases,  and  why  is  it  sound  in  them  ?  It  is  sound  in  cases 
where  there  is  no  better  method^  and  sound  because  necessary. 

We  have  referred  to  the  opinion  of  the  court  in  deoelaiid^ 
Cineinnati  (&c.  Railway  v.  Backus^  154  U.  S.  439,  drawn  up 
by  Mr.  Justice  Brewer,  as  laying  down  the  true  reason  (neces- 
sity) for  the  assessment  of  part  of  a  railroad  lying  within  a 
State,  by  a  reference  to  the  value  of  the  whole.  In  that 
opinion  there  are,  indeed,  expressions  to  the  effect  that  the 
value  of  all  property  is  determined  by  its  use,  as  if  this  were 
true  as  a  broad  and  general  proposition  (p.  445) ;  but  did  Mr. 
Justice  Brewer  really  mean  this  ?  Did  he  mean  that  this  was 
the  ordinary  test  ?  Did  he  mean  that  where  the  common  judg- 
ment of  i&en,  based  upon  all  the  elements  of  value,  the  usee  to 
which  the  property  may  be  put,  supply  and  demand^  etc.,  had 
established  a  value  (for  this  is  what  is  ordinarily  meant  by 
value)  that  judgment  could  be  disregarded^  and  an  assessing 
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board  be  permitted  to  establish  another  value  based  on  use 
alone,  or  did  he  mean  that  in  those  cases  where  common  judg- 
ment had  never  had  occasion  to  fix  a  value,  and  never  had 
done  it,  and  where,  consequently,  a  value  so  fixed  was  not 
available,  an  assessing  board  was  obliged  to  have  recourse  to 
the  original  elements  of  value  and  make  up,  as  best  it  could, 
a  judgment?  We  have  only  to  recur  to  the  other  parts  of  the 
opinion  to  see  that  the  latter  meaning  was  ail  that  he  intended. 

8.  What  then  is  the  precise  error,  as  we  humbly  conceive 
it  to  be,  in  the  decision?  It  finds  that  in  the  railroad  and 
telegraph  cases  there  was  declared  to  be  property  actually 
situated  within  the  State  and  therefore  taxable  there.  The 
problem,  as  declared  by  the  court,  was  to  ascertain  its  cash 
value.  There  was  no  market  value.  The  subject  of  taxation 
was  not  one  capable  of  indefinite  production,  and  not  subject 
to  the  operation  of  supply  and  demand.  To  separate  it  from 
the  use  to  which  it  was  put  would  be  to  destroy  it,  and  it 
would  have  no  value,  except  as  a  ruin,  for  its  materials.  But 
yet  it  had  a  cash  value  which  a  purchaser  would  give  for  it, 
and  this  hi  the  purchaser's  mind  would  depend  on  the  use  to 
which  it  was  put.  Now  in  tlwse  cases  the  use  to  which  the 
thing  was  put  was  in  inseparable  unison  with  other  things, 
together  constituting  a  whole,  as  much  as  a  dwelling  house 
which  happened  to  rest  on  both  sides  of  a  state  line,  and  the 
value  of  the  whole  was  the  material  thing  to  be  determined. 

What  the  prior  decisions  establish  is  that  where  the  value  of 
a  thing  proper  to  be  taxed  cannot  be  ascertained  by  ordinary 
methods,  its  use  may  be  referred  to,  and  where  its  use  is  in 
inseparable  combination  with  a  whole  of  which  it  forms  a 
part,  the  value  of  the  whole  may  be  referred  to.  What  the 
court  now  apparently  construes  that  decision  to  be,  is  that 
wherever  the  v^se  of  a  thing  in  one  State  is  in  combination 
with  other  things  outside  of  the  State  as  a  whole,  its  value 
for  taxation  may  be  determined  by  a  reference  to  the  value 
of  the  whole,  notwithstandimj Jh^X,  there  is  no  difficulty  in 
physical  separation  or  in  separation  of  ownership,  and  not- 
withstanding that  the  part  within  the  State  has  the  same  full 
and  perfect  value  after  separation  which  it  possessed  before 
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combination.  As  to  railroads  and  telegraphs,  the  parts  within 
one  State  cannot  be  sold,  delivered  and  taken  away  by  a 
purchaser  without  destroying  the  value.  Let  it  be  imagined 
that  this  could  be  done,  and  that  the  price  were  easily  ascer- 
tainable, can  it  be  thought  that  the  method  of  assessment 
adopted  in  respect  to  them  would  have  been  sanctioned  ?  It 
was  the  impossibility  of  this  which  was  the  ground  and  the 
sole  ground  of  the  decisions. 

9.  There  is  manifest  from  the  face  of  the  opinion  an  im- 
pression on  the  part  of  the  court  that  there  is  equity  and  justice 
in  the  methods  sanctioned,  and  that  the  express  companies  are 
seeking  to  avoid  just  contributions.  This  is  most  unfortunate. 
It  should  not  be  assumed  where  the  question  is  alone  as  to  the 
constitutionality  of  methods,  for  the  records  cannot  contain 
the  facts  upon  which  such  an  assumption  can  either  be  justi- 
fied or  repelled.  The  opinion  contains  this  statement:  "  Con- 
sidered as  distinct  subjects  of  taxation  a  horse  is  indeed  a 
horse ;  a  wagon,  a  wagon ;  a  safe,  a  safe ;  a  pouch,  a  pouch ; 
but  how  is  it  that  $23,430  worth  of  horses,  wagons,  safes  and 
pouches  produce  $275,446  in  a  single  year ;  or  $28,438  worth 
$350,519?  The  answer  is  obvious."  It  is  not  intended,  we 
assume,  by  this  language  to  impute  to  the  appellants  an 
assertion  of  the  fact  implied  by  those  interrogatories.  They 
mean  that  in  the  opinion  of  the  court  the  horses,  wagons,  etc., 
sought  to  be  taxed,  are  the  real  sources  from  which  the  large 
sums  mentioned  are  derived ;  or  that  they  may  be  justly  so 
regarded  for  the  purpose  of  taxation.  But  ought  not  this  to 
be  reconsidered  and  retracted?  Soine  agency  in  producing 
these  sums  (for  they  are  gross  receipts)  will,  of  course,  be 
allowed  to  the  physical  labor  of  a  large  number  of  people, 
mere  laborers,  who  must  be  paid  out  of  the  receipts;  some- 
thing more  to  the  skill  and  superior  talents  of  principals  and 
subordinates  who  could  earn,  in  various  callings,  large  salaries, 
and  some  of  them  very  large,  and  who  must  also  be  paid 
out  of  the  receipts ;  something  more  to  an  accumulated  fund 
derived  from  past  profits  which  furnishes  the  public  with  an 
assurance  of  responsibility;  something  more  to  those  habits  of 
patronage,  commonly  called  good  will ;  and  a  great  deal  to  the 
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services  performed  by  the  railroad  companies,  for  it  is  a  matter 
of  common  knowledge  that  the  express  companies  are  required 
to  pay  nearly  one  half  of  their  gross  receipts  to  the  railroad 
companies  for  transportation.  If  fair  and  jast  minded  men 
shoald  deliberately  estimate  in  the  best  possible  manner  the 
proportion  to  be  awarded  to  each  of  these  sources,  would  the 
amount  properly  to  be  ascribed  to  these  horses,  wagons,  etc., 
be  one  particle  more  than  is  represented  by  their  actual  value 
as  set  forth  in  the  returns  ?  Certainly  there  is  nothing  per- 
ceived in  these  records  which  enables  the  court  to  say  that 
there  is,  and  the  appellants  assert  most  confidently  that  there 
is  not. 

There  is  evidently  an  impression  that  the  contracts  which 
express  companies  have  with  the  railroads  are  sources  of  large 
profits.  If  this  were  the  fact  it  is  not  perceived  how  it  would 
affect  the  value  of  horses  and  wagons  used  by  the  companies ; 
but  the  impression  is  erroneous.  Eailroad  companies  are  as 
exacting  as  other  persons  in  the  compensation  they  demand 
for  their  facilities,  and  just  as  exacting  towards  express  com- 
panies as  towards  others. 

But  why  is  it  that  all  these  receipts  are  imputed  to  the 
horses  and  other  personal  property  ?  If  one  piece  of  property 
can  be  selected^  and  the  entire  receipts  be  imputed  to  that, 
why  cannot  another  piece  be  as  well  taken?  Why  cannot 
the  real  estate  in  Ohio  be  taken  and  the  personal  property  be 
dropped,  just  as  well  as  to  take  the  personal  and  leave  out  of 
view  the  real  estate  ?  The  real  estate  in  the  case  of  both  the 
Adams  and  the  American  Company  is  of  more  than  twice 
the  value  of  its  personalty,  and  yet  that  is  not  supposed,  in 
the  opinion,  to  contribute  anything  to  the  receipts. 

10.  It  is  said  in  the  opinion  that  the  appellants'  returns  of 
their  property  "  did  not  take  into  account  contracts  for  trans- 
portation and  accompanying  facilities."  We  are  not  advised 
whether  the  court  means  to  suggest  that  such  contracts  con- 
stitute property  which  is  subject  to  taxation  by  the  States  in 
which  the  railroads  are  situated. 

(a)  We  submit  in  the  first  place  that  the  statutes  do  not 
undertake  to  assess  the  railroad  contracts  of  express  companies 
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as  property.  They  do  not  require  the  express  companies  to 
return  such  contracts  to  the  assessing  board  or  direct  the 
board  to  estimate  their  value.  The  Supreme  Court  of  Indiana 
has  so  construed  the  statute  of  that  State  (Indiana  Eecord, 
59),  and  its  construction  is  binding  upon  this  court. 

There  is  nothing  in  the  opinion  of  the  Supreme  Court  of 
Ohio  to  indicate  that  it  regards  the  railroad  contracts  of  the 
express  companies  as  property  to  be  taxed  under  the  Nichols 
law.  On  the  contrary  in  Adams  Express  Co,  v.  St4ite^  44  N.  E. 
Sep.  506,  508,  they  say : 

"  What  is  known  as  the  *  Nichols  law,'  held  constitutional 
in  State  v.  Jones^  51  Ohio  St.  492,  imposes  a  tax  upon  prop- 
erty only^  and  does  not  impose  any  tax  for  the  privilege  of 
exercising  a  franchise  in  this  State." 

(J)  We  submit  that  the  express  companies'  railroad  con- 
tracts are  not  property.  They  do  not  create  in  the  express 
companies  any  interest  or  estate  in  the  railroads.  They 
simply  reduce  to  writing,  for  the  purposes  of  convenience  and 
certainty,  the  details  of  the  service  to  be  rendered  by  the 
railroads  and  the  compensation  to  be  paid  therefor.  The  only 
property  involved  is  the  railroad,  which  belongs  not  to  the 
express  companies  but  to  the  railroad  company,  and  which  is 
taxed  as  such  against  the  railroad  company,  and  that  too  upon 
the  basis  of  its  value  as  affected  by  its  earnings  from  express 
companies  and  other  patrons. 

The  railroad  facilities  are  no  doubt  valuable  to  the  express 
companies ;  indeed,  they  are  as  essential  to  the  conduct  of  the 
express  business  as  they  are  to  the  conduct  of  business  gen- 
erally.    But  that  does  not  make  ih&ax  property. 

In  Exchange  Bank  of  Columhus  v.  Ilines^  3  Ohio  St.  1,  the 
Supreme  Court  of  Ohio  held  that  the  franchise  of  a  bank  was 
not  property  subject  to  taxation  under  the  constitution  of 
Ohio.    The  court,  speaking  by  Bartley,  C.  J.,  said : 

**Does  a  corporate  franchise,  in  sober  truth  and  reality, 
possess  the  essential  qualities  of  property  ?  It  is  said  that  the 
corporate  franchise  of  a  bank,  conferring  a  peculiar  legal 
capacity,  and  the  high  function  of  making  and  circulating 
paper  money,  is  valuable  —  indeed,  a  thing  of  great  value. 
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But  value  is  not  the  distinguishing  attribute  of  property. 
The  right  of  suffrage  is  esteemed  valuable;  a  public  oiHce, 
with  its  emoluments,  is  valuable ;  a  license  to  keep  a  tavern, 
as  formerly  granted  in  this  State,  or  a  license  to  carry  on  any 
special  business,  which  is  prohibited  without  a  special  grant  of 
authority  from  the  Government,  may  be  valuable ;  and  a  right 
to  either  of  these  things  may  be  asserted  and  maintained  in 
a  court  of  justice,  yet  neither  of  them  possess  the  essential 
qualities  which  constitute  property.  Our  right  to  the  free  use 
and  enjoyment  of  things  which  are  in  common,  such  as  air, 
light,  water,  etc.,  is  valuable ;  and  our  right  to  the  free  use 
of  the  public  highways,  and  to  many  of  the  privileges  and 
advantages  derived  from  the  Government,  may  be  valuable, 
and  may  be  maintained  by  legal  process.  Yet  none  of  these 
things  come  within  the  denomination  of  property.  Those 
things  which  constitute  the  subject-matter  of  private  property, 
are  such  as  the  owner  may  exercise  exclusive  dominion  over, 
in  the  use,  enjoyment  and  disposal  of  them,  without  any 
control  or  diminution,  save  only  by  the  laws  of  the  land. 
1  Wend.  Bla.  138.  It  is  a  fundamental  principle,  that  '  prop- 
erty, considered  as  an  exclusive  right  to  things,  contains  not 
only  a  right  to  use  those  things,  but  a  right  to  dispose  of  them 
either  by  exchanging  them  for  other  things,  or  by  giving  them 
away  to  any  other  person,  without  any  valuable  consideration 
in  return,  or  even  of  throwing  them  away,  which  is  usually 
called  relinquishing  them.'  Eutherford's  Institutes;  20  Puf- 
fendorf,  chap.  9,  b.  7. 

'^It  is  said  that  capability  of  alienation  or  disposal,  either 
by  sale,  devise  or  abandonment,  is  an  essential  incident  to 
property."     2  Kent  Com.  317,  3  Ohio  St.  7,  8. 

In  Ec parte  Gilchrist,  17  Q.  B.  D.  521,  it  was  held  that  a 
power  of  appointment  under  a  deed  or  will  is  not  the  "prop- 
erty "  of  the  donee.     Fry,  L.  J.,  said  : 

"  No  two  ideas  can  well  be  more  distinct  the  one  from  the 
other  than  those  of  ^  property '  and  '  power.'  This  is  a  *  power ' 
and  nothing  but  a  *  power.'  A  'power'  is  an  individual  per- 
sonal capacity  of  the  donee  of  the  power  to  do  something. 
That  it  may  result  in  property  becoming  vested  in  him  is 


Digiti 


zed  by  Google 


198  OCTOBER  TERM,   18%. 

Petition  for  Rehearing. 

immaterial ;  the  general  nature  of  the  power  does  not  make 
it  property.  The  power  of  a  person  to  appoint  an  estate  to 
himself  is^  in  my  judgment,  no  more  his  *  property/  than  the 
power  to  write  a  book  or  to  sing  a  song.  The  exercise  of  any 
one  of  those  three  powers  may  result  in  property,  but  in  no 
sense  which  the  law  recognizes  are  they  *  property.'  In  one 
sense,  no  doubt  they  may  be  called  the  '  property '  of  the  per- 
son in  whom  they  are  vested,  because  every  special  capacity 
of  a  person  may  be  said  to  be  his  property ;  but  they  are  not 
*  property '  within  the  meaning  of  the  word  as  used  in  law. 
Not  only  in  law  but  in  equity  the  distinction  between  '  power^ 
and  ^  property '  is  perfectly  familiar,  and  I  am  almost  ashamed 
to  deal  with  such  an  elementary  proposition." 

(6*)  It  has  been  said  several  times  in  opinions  delivered  in 
this  court  that  it  is  not  within  the  power  of  a  State  to  levy 
a  tax  against  a  person  engaged  in  interstate  commerce  for 
the  privilege  of  constructing  or  using  an  instrumentality  of 
interstate  commerce.  Cleveland^  Cincinnati  c&c,  Eailway  v. 
Backus,  154  U.  S.  439,  446,  446.  In  Postal  Telegraph  OahU 
Co,  V.  Adams,  155  U.  S.  688,  696,  Mr.  Chief  Justice  Fuller 
said: 

"  Doubtless,  no  State  could  add  to  the  taxation  of  property 
according  to  the  rule  of  ordinary  property  taxation,  the 
burden  of  a  license  or  other  tax  on  the  privilege  of  using, 
constructing  or  operating  an  instrumentality  of  interstate 
or  international  commerce,  or  for  the  carrying  on  of  such 
commerce." 

The  express  companies  must  use  the  railroads.  For  con- 
venience they  must  reduce  to  writing  the  terms  under  which 
the  railroads  perform  services  for  them.  But  the  States  can 
hardly  be  permitted  to  tax  express  companies  for  the  privilege 
of  employing  railroads  to  render  service  in  interstate  com- 
merce ;  or  tax  as  property  contracts  which  create  in  the  ex- 
press companies  no  interest  or  estate  in  property.  But  it  is 
not  necessary  to  enlarge  upon  this  point,  for  the  reason  that, 
according  to  the  decision  itself,  the  contract  can  only  be 
reached  as  being  an  inseparable  part  of  the  wKoU  plant  of 
the  company,  of  which  the  horses,  wagons,  etc.,  are  another 
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inseparable  part.  If  the  notion  of  a  unity  falls,  there -can  of 
course  be  no  ground  upon  which  the  contracts  can  be  made  to 
add  anything  to  the  value  of  the  property  assessed  in  Ohio. 
Account  might  just  as  well  be  taken  of  any  other  part  of  the 
property  of  the  company  as  of  the  contracts  referred  to.  If 
the  notion  of  unity  is  not  maintainable,  it  follows  necessarily, 
that  any  attempt  to  add  to  the  valuation  of  the  horses  and 
wagons  by  a  reference  to  anything  except  the  intrinsic  value 
of  those  articles  themselves,  must  fail. 

11.  It  must  certainly  be  admitted  that  Bipart  of  an  assumed 
unity  cannot  be  valued  by  a  reference  to  the  value  of  the 
whole  as  determined  by  its  productive  use,  unless  the  whole 
could  be  properly  so  assessed.  It  must  therefore  follow  that 
a  State  in  taxing  properties  wholly  within  its  limits  may 
properly  tax  things  united  in  icse  as  a  whole,  by  reference  to 
the  supposed  productiveness  of  the  whole.  Would  it  be  en- 
durable to  tax  farmsy  cattle,  hay,  tools  and  all  as  a  unit,  by 
a  reference  to  productiveness,  instead  of  by  the  ordinary 
method?  And  is  an  express  company  more  of  a  unit  than 
ordinary  farms  ? 

12.  Mr.  Justice  Brewer  declared,  in  the  opinion  so  often  re- 
ferred to  by  us,  that  if  a  taxable  thing  were  situated  within 
the  limits  of  a  State  and  had  a  cash  value,  the  fact  that  such 
value  was  in  part  derived  from  the  circumstance  that  it  was 
an  instrumentality  of  interstate  commerce  was  immaterial; 
and  he.  might  with  equal  truth  have  added  that  if  its  value 
were,  in  part,  derived  from  its  use  in  inseparable  connection 
with  other  property  actually  situated  outside  of  the  State,  that 
circumstance  would  be  immaterial.  In  both  instances  it  is 
the  value  only  of  property  actually  situated  within  the  State 
which  is  taxed. 

But  let  it  be  supposed  that  there  are  multitudes  of  the  same 
things,  situated  in  the  same  State,  all  equally  capable  of  being 
used  as  the  same  instrumentalities,  and  all  having  an  ascer- 
tained ordinary  value,  can  an  assessing  board  disregard  this 
value  and  recur  to  the  original  elements  which  are  supposed 
to  make  value,  or  to  one  of  them,  namely,  fcse,  and  declare 
another  value,  twenty,  or  a  hundred  times  greater  ?    If  it  can, 
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we  are  out  of  the  domain  of  law,  and  without  a  defence 
against  injustice  and  oppression. 

The  main  defence  against  unlimited  oppression  in  the  name 
of  taxation  lies  wholly  in  the  rule  which  limits  assessors  to 
ordinary  value.  Even  with  that  rule  much  oppression  is 
possible,  for  in  many  instances  just  men  do  not  agree  as  to 
the  value  when  the  ordinary  rule  is  applied.  But  when  the 
rule  is  discarded  there  is  scarcely  a  limit  to  the  possible  abuse. 
It  must  be  laid  aside  in  some  instances ;  but'  necessity  alone 
should  be  held  sufficient  to  justify  it. 

13.  True,  indeed,  rise  is  one  of  the  elements  which  give 
property  its  value ;  for,  unless  a  thing  is  uaefuly  it  has  no 
value ;  but  it  is  not  the  actiial  use,  but  the  capabilities  of  use 
which  constitute  the  effectual  element.  The  value  of  horses 
in  Ohio,  aside  from  the  effect  of  supply  and  demand,  comes 
from  the  fact  that  they  are  capable  of  use  for  many  different 
purposes.  If  they  were  capable  of  use  for  but  one  purpose, 
the  demand  would  be  infinitely  smaller  and  the  value  less. 
The  value  of  horses  in  Ohio  is  affected,  therefore,  by  their 
capability  of  use  in  the  express  business,  and  every  horse  in 
Ohio  is  equally  capable  of  this  use,  and  their  market  value  is 
based,  in  part,  on  that  fact.  Are  the  horses  actually  em- 
ployed in  this  use  any  more  capable  of  it  than  others ! 

The  part  situated  in  Ohio  of  a  long  line  of  railroad  is 
capable  of  no  other  use,  and  there  are  no  other  like  pieces  of 
property  situated  in  that  State  and  capable  of  being  applied 
to  a  multitude  of  other  uses,  which  can  be  substituted  in  place 
of  the  piece  actually  used.  If  the  case  were  otherwise  such 
pieces  of  railroad  would  have  a  market  value  in  Ohio.  In 
that  case  could  such  market  value  be  set  aside  and  the 
roundabout  and  complicated  method  of  ascertaining  the 
value  of  the  whole  line,  involving,  in  effect,  taxation  of  prop- 
erty situated  outside  of  the  State,  and  burdening  interstate 
commerce,  be  substituted  in  order  to  reach  another  and  an 
artificial  value? 

If  the  only  use  of  horses,  wagons,  etc,  in  Ohio  was  in  the 
express  business,  and  they  had  no  other  value  except  thai  de- 
pendent upon  such  use,  then  the  authority  of  the  railroad  cases 
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might  more  ju%Uy  he  invoked^  and  the  rules  there  sanctioned 
applied. 

14.  If  we  were  to  put  the  doctrine  of  the  Ohio  scheme  in 
its  scientific  form,  it  would  be  as  follows : 

'^  It  is  true  that  the  Ohio  law  authorizes  the  assessment  only 
of  the  horses,  wagons,  etc.,  of  the  express  companies ;  yet  it 
identijies  these  by  an  intellecttml  fiction  with  an  indivisible 
part  of  what  is  imagined  by  another  intellectual  fiction  as 
the  'profit-producing  plant'  of  the  express  companies;  and, 
therefore,  the  value  of  that  indivisible  part  is  properly  ascer- 
tained by  reference  to  the  value  of  the  whole." 

But  we  beg  the  attention  of  the  court  to  the  maxim  that 
intellecttial  fictions  are  to  be  resorted  to  only  for  the  purposes 
of  justice^  convenience^  certainty  and  order  in  the  law.  Here 
they  are  resorted  to  (we  must  not  say  for  the  intentional 
purpose),  but,  certainly,  with  the  necessary  effect  of  bringing 
about  the  very  opposite  results,  which  is  substantially  the 
same  thing. 

And  we  beg  further  to  say  that  if  the  State  of  Ohio  is 
authorized,  for  the  purposes  of  taxation,  to  identify  by  an 
intellectual  conception  the  horses,  wagons,  etc.,  with  an  in- 
divisible part  of  an  imagined  thing,  it  must  be  for  the  reason 
that  such  indivisible  part  of  an  imagined  thing  might  itself 
have  been  directly  subjected  to  taxation.    Can  this  be  possible  ? 

But  in  the  case  of  railroads  and  telegraphs  no  intellectual 
fictions  are  employed.  The  parts  in  one  State  are  real 
indivisible  parts  of  real  wholes. 

15.  The  rules  approved  in  the  railroad  and  telegraph  cases 
are  based  upon  necessity.  The  decision  in  these  cases  takes  a 
rule  founded  on  necessity  and  follows  it  and  extends  it,  as  a 
new  point  of  departure,  just  as  if  it  were  founded  on  principle, 
and  applies  it  where  no  necessity  exists. 

We  respectfully  ask  the  court  to  consider  the  certain  error 
which  results  from  such  a  method.  A  rule  adopted  from 
necessity  is,  confessedly,  susceptible  of  no  other  defence,  and 
therefore  wrong.  If  it  were  defensible  upon  other  grounds, 
it  would  be  put  upon  such  grounds,  and  necessity  would  not 
be  resorted  to.    Hence,  rules  founded  on  necessity  are  never  to 
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be  extended.  If  other  cases  of  necessity  arise,  that  necessity 
will  dictate  its  own  rules. 

Let  us  illustrate :  The  electric  power  works,  in  which  many 
millions  have  been  invested  at  Niagara  Falls,  may  largely 
furnish  their  power  by  wires  through  Canada  and  Pennsyl- 
vania. Those  States  will  have  the  right  to  tax  the  property 
situated  in  their  respective  limits.  There  will  be  no  market 
or  ordinary  value  to  it.  Consequently,  the  value  must  be 
ascertained  by  reference  to  other  things.  The  rule  of  mileage 
will  plainly  not  be  applicable,  nor  that  of  gross  receipts. 
Necessity  will  force  the  adoption  of  the  best  practicable 
method. 

16.  The  sleeping  car  case  stands  upon  necessity,  but  of  a 
very  different  jBort  from  that  of  the  railroad  and  telegraph 
cases.  The  difficulty  was  occasioned  by  the  circumstance  that 
the  cars  were  constantly  moving  from  State  to  State ;  they 
had  a  physical  situs  in  one  as  much  as  in  another ;  but  the 
whole  could  not  be  said  to  have  a  situs  in  any  one.  Some 
method  of  ascertaining  the  number  and  value  of  the  cars  in 
Pennsylvania  was  necessary.  The  method  adopted  was  as- 
sailed on  the  ground  that  capital  stock  was  not  taxable. 
This  objection  was  not  good,  for  capital  stock  was  held  not 
to  be  taxed,  but  the  cars  only.  If  the  method  had  been 
attacked  on  the  true  grounds  it  would  have  been  perceived 
that  there  was  a  better  way.  The  method  adopted  was 
.thought  to  be  effectual  to  determine  the  average  number 
and  value  of  cars  used  in  Pennsylvania,  and  this  seems  not 
to  have  been  contested  by  the  Pullman  Company.  The 
better  way  would  have  been  that  suggested  by  Mr.  Justice 
Matthews  in  Marye  v.  Baltimore  cfe  Ohio  Railroad^  127  U.  S. 
117,  123,  dted  and  approved  by  the  court  in  the  PvUman 
casesy  to  wit,  to  ascertain  and  appraise  the  average  number 
of  cars  habitually  used  in  the  Stat^. 

If  the  horses,  wagons,  etc.,  of  the  express  companies,  were 
constantly  on  the  move  from  one  State  to  another,  the  deci- 
sion in  the  Pullman  case  would  have  defended,  not  indeed 
the  methods  actually  adopted  in  the  express  cases,  but  some 
method  which  would  answer  the  necessities  thus  presented. 


Digiti 


zed  by  Google 


ADAMS  EXPRESS  COMPANY  v.   OHIO.  203 

Petition  for  Rehearing. 

17.  Taxation  is  administrative  business,  and  the  system 
must  be  workable ;  but  the  method  sanctioned  by  the  decision 
is  wholly  unworkable.  It  is  wholly  repugnant  to  all  other 
parts  of  our  systems  of  taxation,  and  would  compel  a  revolu- 
tion in  them;  and  the  oppression  and  injustice  which  would 
follow  would  be  unendurable. 

(a)  What  is  to  be  the  eflfect  on  the  ordinary  methods  of 
assessment  in  the  various  States  ?  If  various  pieces  of  prop- 
erty used  in  connection  in  different  States  are  to  be  taxed  as 
part  of  a  unity  in  some  of  the  States,  it  must  be  in  all,  and 
the  separate  value  of  the  parts  be  disregarded,  and  real  and 
personal  be  alike  included  in  the  unity.  The  practice  now 
universal  of  taxing  persons  and  corporations  in  the  State  of 
domicil  for  all  personal  and  real  estate  except  such  as  is 
physically  situated  elsewhere  must  be  abandoned  in  the  case 
of  things  united  in  use. 

(ft)  Each  State  is  the  judge  of  the  size  of  the  part  over 
which  it  has  jurisdiction,  and  when  the  separate  parts  are 
ascertained  they  may  (they  certainly  will)  amount  to  twice, 
or  thrice  the  whole,  and,  very  probably,  even  more. 

(e)  Against  this  injustice  and  oppression  the  law  affords  no 
defence.  There  is  no  common  tribunal  which  can  determine 
the  value  of  the  whole  and  of  the  separate  parts. 

If  an  appeal  be  taken  to  this  court,  the  answer  will  be  "  We 
cannot  review  determinations  of  fact,"  and  yet  the  whole 
mischief  lies  in  determinations  of  fact. 

In  one  State  the  proportion  will  be  reached  by  a  comparison 
of  mileage ;  in  another  by  a  comparison  of  gross  receipts. 
Upon  what  principle  can  this  court  declare  that  one  is  wrong 
and  the  other  right? 

{d)  An  avalanche  of  litigation  impossible  to  be  dealt  with 
will  be  the  result.  The  victims  will  of  course  resort  to  this 
court  before  submitting  to  absolute  ruin.  The  exactions  they 
will  show  will  shock  the  sense,  and  yet  no  fraud  can  be 
proved,  and  no  rule  invoked  by  which  the  exactions  can  be 
reduced  to  just  sums.  And  the  necessities  for  relief  will,  as 
they  always  do,  subject  just  and  established  rules  to  a  strain 
under  which  they  will  break  down. 
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{e)  It  is  taxation  without  representation,  with  all  its  evils. 
The  citizens  of  Ohio  can  compel  each  other  to  establish 
justice  and  equality  as  between  themselves.  But  what  means 
have  the  citizens  of  New  York  to  resort  to,  to  compel  justice 
at  the  hands  of  the  citizens  of  Ohio  ? 

Second,  The  extreme  importance  and  far-reaching  effect  of 
the  decision  which  has  been  announced  as  a  determination 
upon  some  of  the  most  fundamental  principles  of  constitu- 
tional law. 

1.  The  Ohio  method  of  taxation,  once  sustained  by  this 
court,  will  be  followed  in  every  State  in  which  the  express 
companies  carry  on  their  operations,  even  in  the  State  of 
domicil,  and  as  to  such  companies,  at  least,  two  practices, 
one  or  the  other  of  which  have  heretofore  been  universally 
adopted,  can  no  longer  be  followed,  at  least  without  the  in- 
evitable consequence  of  double  taxation.  These  practices  &re 
(1)  that  of  taxing  corporations  in  the  State  of  their  domicil 
upon  the  value  of  their  capital  stock,  excepting  therefrom  the 
value  of  tangible  property  actually  situated  in  another  juris- 
diction ;  (2)  that  of  taxing  corporations  in  the  State  of  their 
domicil,  upon  the  value  of  their  property  in  that  State  with- 
out reference  to  capital  stock,  and  assuming  that  all  intangible 
property  has  its  situs  for  the  purpose  of  taxation  within  such 
State.  We  say  that  these  practices  must  be  abandoned  or 
double  taxation  will  be  the  result.  This  is  an  understatement. 
Treble  or  quadruple  taxation  will  be  the  more  probable  conse- 
quence. And  there  will  be  no  way  of  preventing  this,  for 
the  assessments  in  the  several  States  (and  there  may  be  forty) 
will  be  entirely  independent  of  each  other,  with  no  common 
supervising  authority  to  correct  their  errors  or  reconcile  their 
inconsistencies,  and  there  will  be  an  irresistible  temptation  in 
each  State  to  compel  the  citizens  of  other  States  to  pay  as 
large  a  share  as  possible  of  their  own  expenditures. 

2.  It  seems  also  to  follow  that  States  favorably  situated  in 
respect  to  interstate  commerce,  like  New  Jersey,  Pennsylvania, 
Ohio  and  Indiana,  will  be  easily  enabled  by  an  application  of 
this  method  to  compel  enormous  contributions  from  the  citi- 
zens of  other  States  for  the  natural  facilities  which  passage 
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through  their  territories  affords;  contributions,  to  which,  in 
an  international  point  of  view,  no  objection  can  be  made,  but 
a  surrender  of  which  it  was  one  of  the  prime  objects  of  the 
Constitution  to  compel  in  consideration  of  other  advantages 
afforded  by  union,  and  which  power  those  States  certainly  did 
surrender  upon  coming  into  the  Union. 

3.  These  consequences  cannot  be  limited  to  the  case  of  the 
express  companies,  but  must  be  applied  in  all  instances  where 
companies,  or  even  individuals,  carry  on  business  operations  in 
different  States,'  and  whose  property  can  be  justly  said  to  be 
blended  together  by  what  is  called  in  the  decision  '<  a  unity 
of  use." 

4.  The  framers  of  the  Constitution  intended  to  create  what 
would  be,  in  substance,  one  country ;  at  the  same  time  they 
could  not  dispense  with  the  existence  of  sovereign  States. 
And  as  a  substitute  for  the  ordinary  remedies,  as  between 
sovereign  States,  of  war  and  retaliation  (resorts  no  longer  ad- 
missible) they* provided  the  following  safeguards:  (1)  First 
and  foremost,  the  fundamental  principle  that  the  property  of 
the  citizen  of  one  State  could  not  be  taxed  by  another  unless  it 
had  an  actual  situs  within  the  latter.  (2)  By  making  it  im- 
possible that  any  State  impose  any  burden,  by  way  of  taxation 
or  otherwise,  upon  any  of  the  instrumentalities  of  interstate 
commerce.  (3)  By  declaring  that  "  the  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  States."  These  provisions,  however,  would  be  of 
comparatively  little  value  if  their  interpretation  and  enforce- 
ment were  allowed  to  rest  with  the  States  themselves;  and 
therefore,  another  provision  was  added,  namely :  (4)  a  power 
to  transfer,  in  certain  cases,  judicial  proceedings  in  the  States 
to  the  courts  of  the  United  States,  and  in  other  cases  to  sub- 
ject the  decisions  of  the  former  to  review  by  the  latter. 
These  latter  safeguards,  quite  efficient  in  many  cases,  would 
be  substantially  powerless  in  relation  to  the  matter  of  taxation. 
Proceedings  to  assess  property  cannot  be  transferred,  and  in- 
direct review  is  effective  only  when  distinct  principles  of  law 
are  violated,  whereas,  in  the  determination  of  the  value  of 
property,  opinion  and  discretion  are  the  effective  elements  and 
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the  exercise  of  these  by  the  state  officers,  cannot  be  effectually 
supervised,  checked  or  restrained.  If  an  attempt  is  made  to 
tax  the  property  of  a  non-resident  not  having  an  actual  situs 
in  the  State,  the  safeguard  is  entirely  effectual.  If  the  ordi- 
nary rules  limiting  assessment  to  value,  as  value  is  ordinarily 
understood,  are  applied,  a  protection  is  secured  equal  to  that 
which  a  citizen  has  in  cases  of  the  assessment  of  his  property 
in  his  own  State.  If  these  rules  of  valuation  are  allowed  to  be 
disregarded  or  superseded  by  another  as  to  which  there  is  no 
safeguard,  a  citizen  of  one  State  has  no  defence  against  the 
exactions  which  may  be  imposed  upon  him  by  another.  These 
United  States  will  cease,  in  many  of  the  most  important  re- 
spects, to  be  one  country,  but  will  become  independent  nations. 
And  this,  too,  without  the  protection  which  independent  na- 
tions have  against  each  other  in  the  mutual  dread  of  retalia- 
tion of  war. 

Third,  The  immediate  practical  importance  of  the  decision 
in  its  direct  effect  upon  the  express  companies.  , 

In  the  deliberate  judgment  of  those  companies  the  stroke 
is  a  crushing  one.  They  are  left  at  the  mercy  of  the  mere 
caprice  of  assessing  boards  all  over  the  country;  for  this 
system  of  taxation  establishes  no  standard  or  criterion  by 
which  the  amount  of  the  assessment  can  be  tested  or  re- 
strained. It  may  be  a  half  million,  as  in  Ohio,  or  a  million 
and  a  half,  as  in  Kentucky.  This  year  it  is  a  half  a  million 
in  Ohio,  but  she  is  not  likely  to  be  content  with  less  than 
Kentucky,  and  next  year  Ohio  may  make  it  two  millions, 
and  the  courts  will  be  powerless  to  afford  relief. 

The  express  companies  concede  that  it  is  not  unjust,  in 
view  of  the  small  amount  of  property  which  they  use  in  their 
business,  as  compared  with  the  police  protection  which  they 
receive,  to  lay  a  tax  upon  them,  in  addition  to  a  property  tax. 
Many  States,  including  Ohio,  levy  such  additional  tax.  Where 
it  is  laid  by  a  reasonably  definite  rule,  such  as  percentage  upon 
gross  receipts  from  state  business,  the  companies  have  the  pro- 
tection of  law ;  but  the  evils  of  a  system,  such  as  the  Nichols 
law,  which  sets  up  no  standard  that  can  be  tested  by  any  rule, 
are  intolerable. 
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1.  That  every  State  will  resort  to  this  new  device,  now 
that  it  has  been  pronounced  legal,  must  of  course  be  regarded 
as  certain.  A  proper  view  of  their  own  interests  would  re- 
quire them  to  do  so.  The  complaints  of  the  citizens  in  each 
State  at  the  burdens  of  taxation  imposed  upon  them,  growing 
louder  and  louder  every  year  as  that  burden  increases,  will 
compel  all  assessing  officers  to  impose  as  much  of  the  burden 
as  possible  upon  those  whose  complaints  they  can  afford  to 
disregard.  What  limit,  indeed,  can  be  placed  upon  the  ex- 
tent to  which  the  people  of  a  State  will  compel  foreigners 
to  bear  the  burden  of  their  expenditures,  if  they  have  neither 
war  nor  judicial  interference  to  apprehend  ? 

The  device  of  Ohio  was  immediately  imitated  by  Indiana 
and  Kentucky  even  before  its  validity  was  tested.  That  other 
States  did  not  follow  it  is  imputable  only  to  the  circumstance 
that  they  believed  this  court  would  promptly  condemn  it. 
But  immediately  upon  announcement  of  this  decision  the 
legislative  machinery  has  been  started ;  and  while  these  words 
are  being  written  intelligence  has  come  that  bills  for  similar 
schemes  have  been  introduced  into  the  legislatures  of  more 
than  one  State. 

Fourth.  The  novelty  of  the  questions  discussed,  and  of  the 
points  necessarily  determined  by  the  judgment. 

Upon  this  point  no  observations  are  needed.  It  is  believed 
that  no  one  will  say  that  such  a  method  of  taxation  has  ever 
heretofore  been  practised  in  any  civilized  country,  in  respect 
to  property  having  a  market  value  and  distinctly  separable 
without  affecting  that  value  from  the  business  with  which  it 
.  is  connected. 

Fifth.  The  fact  that  under  the  circumstances  such  failure 
on  the  part  of  counsel  is  not  without  reasonable  excuse. 

The  insufficiency  of  the  argument  of  the  appellants  was 
twofold :  first,  in  not  embracing  a  review  of  authorities  which 
it  now  appears  by  the  opinion  of  the  court  are  deemed  de- 
cisive of  the  question ;  second,  in  not  subjecting  the  theory 
of  a  unity  of  use  to  a  thorough  scrutiny,  showing  the  grave 
objections  to  it. 

The  excuse  for  the  omission  of    a  review   of  the   prior 
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decisions  is  this:  The  cases  of  railroad  and  telegraph  com- 
panies are,  it  will  be  agreed,  to  say  the  least,  very  different 
from  that  of  express  companies.  They  are  assimilated  to  it  in 
the  opinion  of  the  court  on  the  ground  that  the  property  of  the 
latter  constitutes  a  united  profit-producing  plant,  an  idea  which, 
it  will  be  admitted,  has  never  before  been  entertained  by  this 
court.  The  extreme  differences  between  the  case  of  express 
companies  and  the  class  of  companies  above  mentioned  would 
alone  have  justified  a  hesitancy  on  the  part  of  counsel  in 
bringing  into  the  discussion  the  decisions  in  the  latter  class 
of  cases  as  being  too  remote.  But,  more  than  this,  this  court 
had  in  substance  declared  them  inapplicable.  It  had  said,  in 
Pacific  Express  Co.  v.  Seih&rt,  142  U.  S.  339,  354 :  "  On  the 
other  hand,  express  companies,  such  as  are  defined  by  this 
act,  have  no  tangible  property  of  any  consequence  subject  to 
taxation  under  the  general  laws.  There  is,  therefore,  no  way 
by  which  they  can  be  taxed  at  all  unless  by  a  tax  upon  their 
receipts  for  business  transacted " ;  that  express  companies 
were  "entirely  dissimilar  in  vital  respects,  as  regards  the 
purposes  and  policy  of  taxation,  from  railroad  companies  and 
the  like  owning  a  large  amount  of  tangible  and  other  prop- 
erty subject  to  taxation  under  other  and  different  laws  and 
upon  other  and  different  principles,"  and  that  "  in  the  nature 
of  things,  an4  irrespective  of  the  definitive  legislation  in 
question,  they  belong  to  different  classes." 

The  opinion  of  the  court  disposes  of  Pacific  Express  Co.  v. 
Seihert  by  saying  that  Mr.  Justice  Lamar's  reference  was  "  to 
the  legislation  of  the  State  of  Missouri,  and  the  scheme  of 
taxation  under  consideration  here  was  not  involved  in  any 
manner."  But  the  objection  there  made  to  that  legislation 
(which  imposed  a  tax  on  the  gross  receipts  of  the  express 
company)  was  that  the  statute  violated  the  Fourteenth  Amend- 
ment in  denying  to  express  companies  the  equal  protection  of 
the  laws,  because  it  did  not  impose  a  similar  tax  upon  other 
persons,  such  as  railroad  companies,  engaged  in  similar  occu- 
pations. The  answer  of  this  court  to  that  contention  was,  in 
the  "  language  of  Mr.  Justice  Lamar,  that  express  companies 
were  entirely  dissimilar  as  regards  the  purposes  and  policy 
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of  taxation  from  railroad  companies,"  and  that  ^^  in  the  nature 
of  thingsj  and  irrespective  of  the  definitive  legislation  of 
Missouri^  they  belonged  to  different  classes  " ;  and  because 
they  belonged  to  different  classes,  the  court  held  that  the 
statute  of  Missouri,  which  imposed  a  tax  upon  them,  that  was 
not  laid  on  railroads,  was  not  in  contravention  of  the  pro- 
vision of  the  Federal  Constitution,  which  vouchsafes  the  equal 
protection  of  the  laws. 

It  is  now,  however,  declared  by  the  court  that  the  prior 
decisions  of  the  court  in  the  railroad,  telegraph  and  sleeping 
car  company  cases  do  decide,  in  principle  at  least,  the  very  point 
raised  in  the  present  cases,  and  this  opinion  is  reached  without 
the  benefit  to  the  appellants  in  the  present  case  of  a  close 
review  of  those  decisions  for  the  purpose  of  showing  that  such 
is  not  the  fact. 

As  to  the  omission  to  scrutinize  the  foundation  of  the  theory 
of  a  unity  of  use  as  a  basis  of  taxation,  the  reason  is  the  same. 
It  had  never  been  stated,  in  terms,  by  this  court.  In  the 
Olottcester  Ferry  ccLse  it  had  been  urged  by  the  attorney 
general  of  Pennsylvania  under  the  plea  of  a  "  homogeneous 
unit,"  114  U.  S.  196,  201,  and  repudiated  by  the  court.  The 
railroad,  telegraph  and  sleeping  car  decisions  had  made  no 
allusion  to  it.  These  were  put  on  other  grounds  stated  in  the 
review  hereto  annexed.  The  notion  is  the  invention  of  the 
Supreme  Court  of  Ohio.  How  could  counsel  think  it  necessary 
to  discuss  such  a  theory  when  it  had  been  so  plainly  intimated 
by  this  court  that  express  companies,  at  least,  could  not  be 
dealt  with  in  such  a  way  ? 

SvKth.   The  denial  of  the  equal  protection  of  the  laws. 

If  property  generally  in  the  State  of  Ohio  were  assessed  for 
taication  on  the  basis  of  the  Nichols  law,  the  express  com- 
panies would  have  no  substantial  ground  of  complaint,  because, 
in  that  event,  the  property  of  all  other  owners  would  be  valued 
for  taxation  on  the  same  basis  as  that  of  express  companies, 
and  while  the  amount  of  all  assessments  would  be  tremen- 
dously increased,  the  rate  would  be  proportionately  reduced, 
and  the  proportion  of  taxes  paid  by  the  express  companies 
would  not  be  increased.    The  practical  injustice  of  the  Nichols 
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law  lies  in  the  fact  that  the  property  of  express  companies  is 
valued  for  taxation  according  to  the  principles  of  that  law, 
while  all  other  property  in  the  State  is  valued  without  ref- 
erence to  the  earnings  of  the  owner  or  the  profitableness  of 
the  use  to  which  he  puts  his  property.  Merchants,  manu- 
facturers, banks,  brokers,  newspapers,  gas  companies,  street 
railway  companies,  indeed  all  persons  and  corporations  en- 
gaged in  business  in  the  State,  except  the  companies  covered 
by  the  Nichols  law,  are  taxed  without  the  slightest  reference 
to  the  profits  of  their  business.  The  market  value  of  the 
shares  of  a  bank,  for  instance,  may  be  greatly  in  excess  of  the 
value  of  the  bank's  assets,  owing  to  good  will  and  a  large 
deposit  account,  but  its  shares  are  assessed  upon  the  simple 
basis  of  the  cash  value  of  the  assets  of  the  bank,  after  deduct- 
ing its  liabilities.  The  market  value  of  the  shares  of  a  news- 
paper company  may,  on  account  of  heavy  circulation,  largely 
exceed  the  value  of  the  assets  of  the  company,  but  it  is  taxeil 
only  upon  the  ordinary  cash  value  of  its  printing  presses 
and  other  appliances.  In  assessing  a  merchant  or  manufact- 
urer for  taxation,  no  inquiry  is  made  as  to  the  profitableness 
of  his  business,  or  if  the  business  is  conducted  by  a  corpo- 
ration, as  to  the  par  or  market  value  of  its  shares.  The 
assessment  is  laid  upon  the  ordinary  cash  value  of  the  tangible 
assets  of  the  business. 

AH  owners  are  not  assessed  by  the  same  assessing  officer  or 
board,  but  the  basis  of  valuation  is  the  same,  and  absolutely 
without  exception,  except  under  the  Nichols  law.  It  was 
for  the  purpose  of  pointing  out  this  unjust  discrimination  of 
the  Nichols  law  that  we  printed  in  our  Exhibit  Book  all 
of  the  statutes  of  Ohio  governing  the  taxation  of  personal 
property. 

We  respectfully  submit  that  the  court  has  mistaken  those 
statutes  in  assuming  in  the  language  of  the  opinion  that  "  the 
policy  pursued  in  Ohio  is  to  classify  property  for  taxation," 
and  that "  property  of  different  sorts  is  classified  under  various 
statutory  provisions  for  the  purpose  of  assessment  and  taxa- 
tion." There  is  not  and  never  has  been,  in  the  State  of  Ohio, 
any  classification  affecting  the  method  or  hasis  valtuxtion  of 
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property  for  taxation  except  that  introduced  by  the  Nichols 
law. 

The  case  of  Wagoner  v.  Zoomisy  37  Ohio  St.  571,  cited  by 
the  court  in  support  of  its  statement,  involved  the  taxation  of 
shares  of  a  national  bank ;  but  it  will  be  seen  by  referring  to 
the  opinion  in  that  case,  or  to  the  statute  providing  for  the 
assessment  of  such  shares,  that  they  are  estimated  for  purposes 
of  taxation,  not  at  their  par  or  niai'ket  price,  but  by  taking 
the  ordinary  cash  value  of  the  bank's  assets  and  dividing  the 
sum  by  the  number  of  shares. 

We  have  never  meant  to  dispute  the  rule  so  often  announced, 
and  reaffirmed  in  the  opinion,  that  the  Fourteenth  Amendment 
does  not  prevent  a  just  classification  of  property  for  taxation. 
What  we  complain  of  is  the  adoption  of  a  method  of  valuation 
which  applies  to  those  covered  by  the  Nichols  law  and  to  no 
other  owners,  with  the  effect  of  increasing  the  assessments 
against  express  companies  twenty-fold. 

A  motion  for  a  reargument  does  not  require,  and  the 
pressure  under  which  it  is  made  does  not  permit  elaboration. 
The  above  suggestions  are  but  a  part  of  those  which  may 
properly  be  urged ;  but  they  are  the  principal  ones.  Are  they 
not  enough  to  justify  the  indulgence  of  a  further  full  oppor- 
tunity to  complete  them  by  weaving  them  into  a  connected 
argument  such  as  the  court  has  not  yet  heard,  designed  to 
show  that  the  scheme  of  taxation  framed  under  these  recent 
laws  is  not  consistent  with  the  Constitution  of  the  United 
States? 

Respectfully  submitted, 

James  C.  Cartee, 
Lawrence  Maxwell,  Jr., 

Counsel. 

Review  of  some  of  the  AuTHORrriEs  relied   upon  in  the 
Opinion  of  the  Court. 

PtUlman^s  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18. 

In  this  case  the  taxes  challenged  were  levied  under  statutes 
of  Pennsylvania,  imposing,  in  form,  taxes  on  the  capital  stock 
of  corporations  incorporated  by  the  laws  of  Pennsylvania  or 
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of  any  other  State  and  doing  business  in  Pennsylvania,  to  be 
computed  on  a  certain  percentage  of  dividends  made  and 
declared.  It  was  treated  as  being  not  a  tax  on  capital  stock, 
but  on  property.  The  tax  was  made  to  depend  partly  upon 
the  value  of  the  capital  stock,  and  partly  on  the  amount  of 
dividends,  and  the  tax  would,  therefore,  be  dependent  in  part 
upon  the  value  of  the  capital  stock  as  ascertained  in  the 
manner  provided  by  the  act.  So  far  as  appears  from  the  case 
the  only  questions  to  be  determined  were  those  stated  by  Mr. 
Justice  Gray  at  the  opening  of  his  opinion,  which  was  that  of 
the  court.  "  Upon  this  writ  of  error  whether  this  tax  was  in 
accordance  with  the  law  of  Pennsylvania  is  a  question  on 
which  the  decision  of  the  highest  court  of  the  State  is  con- 
clusive. The  only  question  of  which  this  court  has  jurisdic- 
tion is  whether  the  tax  was  in  violation  of  the  clause  of  the 
Constitution  of  the  United  States  granting  to  Congress  the 
power  to  regulate  commerce  among  the  several  States.  The 
plaintiff  in  error  contends  that  its  cars  could  be  taxed  only  in 
the  State  of  Illinois,  in  which  it  was  incorporated  and  had  its 
principal  place  of  business."  We  understand  by  this  that  the 
plaintiff  in  error  took  two  grounds :  First,  that  the  taxation  of 
such  railroad  cars  at  all,  when  in  actual  use,  was  a  burden  upon 
interstate  commerce,  and  therefore  void.  Second,  that  if  such 
cars  were  subject  to  taxation  at  all  they  could  be  taxed  only 
where  the  corporation  had  its  domicil,  which  was  in  Illinois. 

The  point  involved  in  our  express  cases  is,  whether  in  assess- 
ing the  value  of  the  personal  property  of  an  express  company, 
which  has  confessedly  an  ascertainable  market  value,  such 
market  value  can  be  totally  disregarded  and  superseded  by 
reference  to  another  criterion  which  has  no  relation  whatever 
to  value,  as  that  term  is  commonly  understood,  and  especially 
by  reference  to  the  value  of  a  right  to  prosecute  interstate 
commerce. 

How  these  points  can  be  supposed  to  have  been  determined 
by  the  discussion  and  determination  of  the  questions  above 
stated,  as  arising  in  the  case  of  the  Pullman  Car  Company 
against  Pennsylvania,  is  not  easy  to  see.  Upon  perusing  the 
opinion  in  that  case,  it  will  be  perceived  that  it  begins  by  an 
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emphatic  statement  and  maintenance  of  the  rule  that  property 
is  not  subject  to  taxation  by  a  State  unless  it  has  an  actual 
situs  therein.  It  was  manifest  that  the  sleeping  cars  had  an 
actual  situs  outside  of  the  place  of  domicil  of  the  company 
owning  them,  and  therefore  that  they  were  justly  taxable 
outside  of  that  State.  The  puzzle  was  that  they  had  this 
actual  situs  as  much  in  one  of  several  other  States  as  another. 
Each  might  put  in  a  claim  that  a  situs  was  within  its  own 
territory  exclusively.  Such  exceptional  cases  of  course  justify 
a  resort  to  exceptional  methods.  The  real  problem  was  to 
ascertain  how  much  of  this  sleeping  car  property  was  fairly 
to  be  treated  as  having  a  situs  in  Pennsylvania.  The  actual 
method  which  was  sanctioned  was  not  subjected  to  discussion. 
What  was  insisted  upon  by  the  company  was  that  no  method 
was  allowable.  If  the  horses,  wagons,  etc.,  used  by  the  ex- 
pi'ess  companies  in  Ohio  had  been,  in  point  of  fact,  used  in  a 
similar  manner  in  half  a  dozen  different  States,  the  decision  in 
the  sleeping  car  case  would  have  justified  the  adoption  of 
some  equitable  method  of  ascertaining  to  how  many  of  them 
a  situs  in  Ohio  should  be  assigned.  Upon  the  other  point,  as 
to  whether  taxing  these  sleeping  cars  was  imposing  a  burden 
upon  interstate  commerce,  there  is  nothing  certainly  opposed 
to  our  contention.  We  have  never  asserted,  in  the  remotest 
degree,  that  the  horses,  wagons,  harness,  etc.,  of  the  express 
companies  in  Ohio  are  in  any  Avay  relieved  from  taxation 
because  employed  in  interstate  commerce. 

If  the  sleeping  cars,  the  taxation  of  which  was  the  subject 
of  dispute  in  this  case,  had  been  entirely  confined  in  their 
operation  and  use  to  the  State  of  Pennsylvania,  and  had 
been  proved  to  be  of  the  value  of  $10,000,  and  had,  by  a 
reference  to  the  capital  stock  of  the  Pullman  Car  Company 
and  the  proportion  of  its  lines  within  the  State  to  that  outside 
of  it,  been  assessed  at  the  value  of  $200,000  each,  and  the 
question  had  arisen  as  to  the  validity  of  such  an  assessment, 
a  decision  sustaining  the  assessment  would  have  been  author- 
ity in  this  case.  The  appellants'  counsel  cannot  help  thinking 
that  if  such  had  been  the  question,  the  taxation  sustained  in 
that  case  would  have  met  a  different  fate. 
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There  is  indeed,  in  the  opinion  of  the  court,  the  following 
statement:  **The  tax  on  the  capital  of  the  corporation,  on 
account  of  its  property  within  the  State,  is  in  substance  and 
effe;ct,  a  tax  on  that  property,"  but  this  statement  cannot 
be  regarded  as  any  part  of  the  decision,  because  no  issue  was 
joined  on  it,  nor  was  it  subjected  to  any  discussion  whatever, 
as  will  be  seen  by  the  observation  which  immediately  follows, 
namely :  "  This  is  not  only  admitted,  but  insisted  on,  by  the 
plaintiff  in  error,"  that  is  to  say,  the  opinion  deals  with  the 
case  of  the  plaintiff  in  error  upon  its  own  avowed  assumptions. 

It  may  be  asked,  however,  if  we  admit  the  correctness  of 
the  proposition  thus  stated  by  the  court.  We  do  admit  it 
fully  in  the  sense  in  which  it  is  declared  in  one  of  the  two 
cases  cited  which  affirm  it.  Nothing  is  more  common  than 
attempts  by  a  State,  where  they  are  precluded  by  constitu- 
tional principles  from  taxing  directly  a  particular  item  of 
property,  to  reach  the  object  indirectly  by  imposing  a  tax 
upon  some  other  thing  which  includes  it  or  is  dependent  upon 
it.  Wherever  such  an  attempt  is  made  it  ought  to  be  de- 
nounced and  defeated.  The  first  case  referred  to  by  Mr.  Jus- 
tice Gray,  Gloucester  Ferry  Co.  v.  Pennsylvania^  114  U.  S.  196, 
was  one  of  that  character.  The  State  of  Pennsylvania  wanted 
to  tax  a  ferry  boat  belonging  to  a  New  Jersey  corporation, 
which  was  employed  on  a  ferry  across  the  Delaware  River, 
and  which  was,  of  course,  from  time  to  time,  within  the  ter- 
ritory of  Pennsylvania.  It  could  not,  it  was  admitted,  do 
that  directly.  It  sought  to  do  it  indirectly  by  attempting 
to  impose  a  tax  upon  the  capital  stock  of  the  New  Jersey  Com- 
pany. This  court  promptly  declared,  as  it  ought  to  have 
done,  that  that  was  in  substance  and  effect  the  same  thing. 
What  better  authority  could  be  found  than  this  to  support 
the  contention  of  the  appellants  ?  The  State  of  Ohio  had,  in 
every  way  which  ingenuity  could  suggest,  taxed  everything 
which  it  had  a  right  to  tax  against  these  express  companies. 
It  wanted  to  tax  the  capital  stock.  It  knew  that  this  could 
not  be  done  directly.  It  sought  to  accomplish  the  same  thing 
indirectly  by  imputing  an  utterly  fictitious  value  to  personal 
property  owned  by  that  company  in  the  State  and  subject  to 
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taxation.  What  ought  to  be  said  in  this  case  (a  proposition 
laid  down  by  Mr.  Justice  Gray  in  the  case  of  PuUman^s 
Car  Cmnpany  v.  Pennsylvania^  abundantly  sustained  by  the 
Gloucester  Ferry  Co.  v.  Pennsylvania^  and  by  many  other 
cases)  is,  that  the  State  of  Ohio,  not  having  the  right  to  tax 
the  capital  stock  of  these  express  companies  directly,  must  not 
do  it  by  the  device  which  it  has  sought  to  employ. 

It  should  hardly  be  necessary  to  say,  however,  that  when 
a  court  stigmatizes  an  attempt  by  a  State  to  tax  specific  prop- 
erty within  it  which  it  has  no  right  to  tax,  by  saying  that  an 
indirect  effort  to  accomplish  the  same  thing  by  an  attempt 
to  tax  capital  stock  cannot  be  permitted,  it  does  not  mean, 
by  any  means,  that  the  taxing  of  specific  property  and  the 
taxing  of  capital  stock  are  so  far  identical  that  one  may 
properly  be  resorted  to  wherever  the  other  can  be  employed. 
Specific  property  belonging  to  a  corporate  body  may  have  an 
actual  situs  within  a  State,  and  therefore  be  the  subject  of  tax- 
ation, but  it  by  no  means  follows  from  this  that  the  capital  stock 
or  some  portion  of  it,  of  such  corporation,  has  such  actual  situs. 

The  case  of  Maine  v.  Grand  Trunk  Railway^  142  U.  S.  217, 
was,  as  the  court  declares  in  the  beginning  of  its  opinion, 
"an  excise  tax  upon  the  defendant  corporation  for  the  privi- 
lege of  exercising  its  franchises  within  the  State  of  Maine." 
The  subject-matter  of  the  tax  was  confessedly  one  within 
the  taxing  power  of  the  State.  There  must  necessarily, 
therefore,  be  some  allowable  mode  for  ascertaining  the  value 
of  that  privilege.  The  mode  adopted  was  by  a  reference 
to  comparative  gross  receipts.  What  error  can  be  suggested 
in  such  a  method,  especially  when,  as  in  Maine,  it  was  the  one 
adopted  as  to  domestic  corporations  of  the  same  character? 
How  can  such  a  case,  which  was  not  that  of  a  tax  upon  spe- 
cific property,  nor  one  in  which  the  method  was  by  a  reference 
to  the  value  of  capital  stock,  nor  one  in  which  the  amount 
of  the  tax  was  dependent  upon  the  supposed  value  of  tiie 
subject  taxed,  nor  one  in  which,  if  it  were  so  dependent,  the 
subject  taxed  had  a  fixed  value,  be  regarded  as  an  authority 
upon  the  questions  in  these  express  company  cases  ? 

In  the  case  of  Pittsburgh^  Cincinnati  i&c.  Railway  v.  Backus^ 
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154  U.  S.  421,  the  tax  assailed  was  one  upon  that  part  of  the 
railroad  property  situated  within  the  State  of  Indiana.  The 
law  under  which  the  tax  was  imposed  did  not  lay  down  any 
rule,  as  in  these  express  company  cases,  for  the  guidance  of 
the  assessing  board  in  determining  value,  but  required  it  to 
assess  it  at  its  '^  actual  cash  value."  It  did,  however,  require 
statements  which  indicated  that  the  board  might  and  should 
look  to  the  value  of  the  whole  road  in  determining  the  value 
of  the  part. 

This  mode  of  assessing  property  of  a  railroad  company,  un- 
doubtedly within  the  State,  was  put  in  this  case,  as  in  a  prior 
case  cited  in  the  opinion,  upon  its  true  ground  necessity.  Are 
these  cases  authority  for  another  in  which  the  whole  basis 
of  the  decision  is  wanting? 

The  next  case  cited  in  the  opinion  of  the  court  is  that  of  the 
Cleveland,  Cincinnati  dkc.  Railway  v.  Backus,  154  U.  S.  439. 
The  special  attention  of  the  court  is  respectfully  called  to  the 
opinion.  It  was  a  case  of  taxation  of  railroad  property  under 
the  same  law  as  in  the  case  last  above  mentioned,  but  the 
validity  of  the  method  was  more  emphatically  assailed  in 
argument,  and  was  considered  by  Mr.  Justice  Brewer  with 
great  candor  and  deliberation.  He  was  evidently  not  in- 
sensible to  the  abuses  possible  in  the  case  of  the  imposition 
by  one  State  of  taxes  upon  the  property  of  citizens  of  another 
State ;  but  he  properly  recognizes  the  fact  that  it  was  right 
and  indeed  necessary  that  such  taxes  should  be  imposed.  He 
upheld  this  method  of  assessment  upon  the  obvious  ground 
that  it  was  the  true  and  natural  method  which  the  individuals 
would  employ,  and  was  indeed  the  only  practicable  method ; 
and  that  either  such  method  micst  be  adopted  or  the  property 
be  suffered  to  go  exempt  of  taxation.  He  insisted  that  in  the 
case  of  such  property  "there  is  no  pecuniary  value  outside 
of  that  which  results  from  such  use " ;  and  that  it  was  im- 
possible to  disintegrate  the  value  of  that  portion  of  the  road 
within  Indiana.  He  affirmed  the  rule  that  no  State  must  put 
any  burden  in  any  way  upon  interstate  commerce,  but  de- 
clared that  "  the  taxation  of  property  according  to  the  ordinary 
rule  of  property  taxation  "  did  not  violate  that  rule. 
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We  respectfully  invite  the  attention  of  the  court  to  the 
whole  of  this  opinion,  and  especially  to  so  much  of  it  as  is  on 
pages  443-447.  Is  it  possible  to  think  that  if  in  that  case 
it  had  appeared  that  there  was  "outside  of  the  use  to  which 
the  property  was  put"  a  distinct  and  clearly  ascertainable 
pecuniary  value,  that  the  property  could  be  separated  from 
the  use  to  which  it  was  put,  and  bear  the  same  value  which 
it  possessed  before  it  was  put  to  that  use,  that  such  property 
was  ordinarily  taxed  in  a  wholly  diflferent  way,  and  that  the 
whole  field  of  invasion  of  these  rules  which  forbid  the  taxation 
of  interstate  commerce  or  of  property  outside  of  the  juris- 
diction, would  be  thrown  open  if  the  ordinary  method  should 
be  displaced,  the  decision  would  not  have  been  the  other  way  ? 

The  last  case  cited  by  the  court  is  that  of  the  WeBtern 
Union  Telegraph  Co.  v.  Taggart^  163  U.  S.  1.  The  decision 
was  to  the  effect  that  the  value  of  the  easements,  poles,  wires, 
etc.,  of  a  telegraph  company  within  a  State  was  subject  to  the 
same  rules  of  taxation  as  are  applicable  to  the  case  of  a  rail- 
road company.  Nothing  is  perceived  in  this  doctrine  which 
has  any  direct  bearing.  It  is  relevant  however  in  one  respect, 
namely,  that  for  the  true  defence  of  the  principle  of  taxation 
as  applied  to  the  cases  of  railroads,  it  quotes  very  largely  from 
the  opinion  of  the  court  read  by  Mr.  Justice  Brewer,  in  the 
case  of  Cleveland^  Cincinnati  dec.  Railway  v.  Backus^  154  U.  S. 
439,  above  referred  to,  and  adopts  the  reasoning  laid  down  in 
that  opinion. 

Mb.  Justice  Breweb  delivered  the  opinion  of  the  court. 

We  have  had  before  us  at  the  present  term  several  cases 
involving  the  taxation  of  the  property  of  express  companies, 
some  coming  from  Ohio,  some  from  Indiana,  and  one  from 
Kentucky;  also  a  case  from  the  latter  State  involving  the 
taxation  of  the  property  of  the  Henderson  Bridge  Company. 
The  Ohio  and  Indiana  cases  were  decided  on  the  1st  of  Feb- 
ruary. (165  U.  S.  194.)  Petitions  for  rehearing  of  those  cases 
have  been  presented  and  are  now  before  us  for  consideration. 

The  importance  of  the  questions  involved,  the  close  division 
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in  this  court  upon  them,  and  the  earnestness  of  counsel  for  the 
express  companies  in  their  original  arguments,  as  well  as  in 
their  briefs  on  this  application,  lead  those  of  us  who  con- 
curred in  the  judgments  to  add  a  few  observations  to  what 
has  hitherto  been  said. 

Again  and  again  has  this  court  affirmed  the  proposition  that 
no  State  can  interfere  with  interstate  commei'ce  through  the 
imposition  of  a  tax,  by  whatever  name  called,  which  is  in  effect 
a  tax  for  the  privilege  of  transacting  such  commerce.  And  it 
has  as  often  affirmed  that  such  restriction  upon  the  power  of  a 
State  to  interfere  with  interstate  commerce  does  not  in  the  least 
degree  abridge  the  right  of  a  State  to  tax  at  their  full  value 
all  the  instrumentalities  used  for  such  commerce. 

Now  the  taxes  imposed  upon  express  companies  by  the 
statutes  of  the  three  States  of  Ohio,  Indiana  and  Kentucky 
are  certainly  not  in  terms  "  privilege  taxes."  They  purport 
to  be  upon  the  property  of  the. companies.  They  are,  there- 
fore, not,  in  form  at  least,  subject  to  any  of  the  denunciations 
against  privilege  taxes  which  have  so  often  come  from  this 
court.  The  statutes  grant  no  privilege  of  doing  an  express 
business,  charge  nothing  for  doing  such  a  business  and  con- 
template only  the  assessment  and  levy  of  taxes  upon  the  prop- 
erty of  the  express  companies  situated  within  the  respective 
States.  And  the  only  really  substantial  question  is  whether, 
properly  understood  and  administered,  they  subject  to  the 
taxing  power  of  the  State  property  not  within  its  territorial 
limits.  The  burden  of  the  contention  of  the  express  companies 
is  that  they  have  within  the  limits  of  the  State  certain  tangi- 
ble property,  such  as  horses,  wagons,  etc. ;  that  that  tangible 
property  is  their  only  property  within  the  State ;  that  it  must 
be  valued  as  other  like  property,  and  upon  such  valuation 
alone  can  taxes  be  assessed  and  levied  against  them. 

But  this  contention  practically  ignores  the  existence  of 
intangible  property,  or  at  least  denies  its  liability  for  taxation. 
In  the  complex  civilization  of  to-day  a  large  portion  of  the 
wealth  of  a  community  consists  in  intangible  property,  and 
there  is  nothing  in  the  nature  of  things  or  in  the  limitations 
of  the  Federal  Constitution  which  restrains  a  State  from  tax- 
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ing  at  its  real  value  such  intangible  property.  Take  the  sim- 
plest illustration  :  B,  a  solvent  man,  purchases  from  A  certain 
property,  and  gives  to  A  his  promise  to  pay,  say,  $100,000 
therefor.  Such  promise  may  or  may  not  be  evidenced  by  a 
note  or  other  written  instrument.  The  property  conveyed  to 
B  may  or  may  not  be  of  the  value  of  $100,000.  If  there  be 
nothing  in  the  way  of  fraud  or  misrepresentation  to  invali- 
date that  transaction,  there  exists  a  legal  promise  on  the  part 
of  B  to  pay  to  A  $100,000.  That  promise  is  a  part  of  A's 
property.  It  is  something  of  value,  something  on  which  he 
will  receive  cash,  and  which  he  can  sell  in  the  markets  of  the 
community  for  cash.  It  is  as  certainly  property,  and  prop- 
erty of  value,  as  if  it  were  a  building  or  a  steamboat,  and  is 
as  justly  subject  to  taxation.  It  matters  not  in  what  this 
intangible  property  consists  —  whether  privileges,  corporate 
franchises,  contracts  or  obligations.  It  is  enough  that  it  is 
property  which  though  intangible  exists,  which  has  value, 
produces  income  and  passes  current  in  the  markets  of  the 
world.  To  ignore  this  intangible  property,  or  to  hold  that 
it  is  not  subject  to  taxation  at  its  accepted  value,  is  to  elimi- 
nate from  the  reach  of  the  taxing  power  a  large  portion  of 
the  wealth  of  the  country.  Now,  whenever  separate  articles 
of  tangible  property  are  joined  together,  not  simply  by  a 
unity  of  ownership,  but  in  a  unity  of  use,  there  is  not  infre- 
quently developed  a  property,  intangible  though  it  may  be, 
which  in  value  exceeds  the  aggregate  of  the  value  of  the 
separate  pieces  of  tangible  property.  Upon  what  theory  of 
substantial  right  can  it  be  adjudged  that  the  value  of  this 
intangible  property  must  be  excluded  from  the  tax  lists,  and 
the  only  property  placed  thereon  be  the  separate  pieces  of  tan- 
gible property? 

The  first  question  to  be  considered  therefore  is  whether 
there  is  belonging  to  these  express  companies  intangible 
property  —  property  differing  from  the  tangible  property  — 
a  property  created  by  either  the  combined  use  or  the  manner 
of  use  of  the  separate  articles  of  tangible  property,  or  the 
grant  or  acquisition  of  franchises  or  privileges,  or  all  together. 
To  say  that  there  can  be  no  such  intangible  property,  that  it  is 
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something  of  no  value,  is  to  insult  the  common  intelligence  of 
every  man.  Take  the  Henderson  Bridge  Company's  property, 
the  validity  of  the  taxation  of  which  is  before  as  in  another 
case.  The  facts  disclosed  in  that  record  show  that  the  bridge 
company  owns  a  bridge  over  the  Ohio,  between  the  city  of 
Henderson  in  Kentucky  and  the  Indiana  shore,  and  also  ten 
miles  of  railroad  in  Indiana;  that  that  tangible  property  — 
that  is,  the  bridge  and  railroad  track  —  was  assessed  in  the 
States  of  Indiana  and  Kentucky  at  $1,277,695.54,  such,  there- 
fore, being  the  adjudged  value  of  the  tangible  property. 
Thus  the  physical  property  could  presumably  be  reproduced 
by  an  expenditure  of  that  sum,  and  if  placed  elsewhere  on 
the  Ohio  River,  and  without  its  connections  or  the  business 
passing  over  it  or  the  franchises  connected  with  it,  might  not 
of  itself  be  worth  any  more.  As  mere  bridge  and  tracks,  that 
was  its  value.  If  the  State's  power  of  taxation  is  limited  to 
the  tangible  property,  the  company  should  only  be  taxed  in 
the  two  States  for  that  sum,  but  it  also  appears  that  it,  as  a 
corporation,  had  issued  bonds  to  the  amount  of  $2,000,000, 
upon  which  it  was  paying  interest ;  that  it  had  a  capital  stock 
of  $1,000,000,  and  that  the  shares  of  that  stock  were  worth 
not  less  than  $90  per  share  in  the  market.  The  owners,  there- 
fore, of  that  stock  had  property  which  for  purposes  of  income 
and  purposes  of  sale  was  worth  $2,900,000.  What  gives  this 
excess  of  value?  Obviously  the  franchises,  the  privileges  the 
company  possesses  —  its  intangible  property. 

Now,  it  is  a  cardinal  rule  which  should  never  be  forgotten 
that  whatever  property  is  worth  for  the  purposes  of  income 
and  sale  it  is  also  worth  for  purposes  of  taxation.  Suppose 
such  a  bridge  were  entirely  within  the  territorial  limits  of 
a  State,  and  it  appeared  that  the  bridge  itself  cost  only 
$1,277,000,  could  be  reproduced  for  that  sum,  and  yet  it 
was  so  situated  with  reference  to  railroad  or  other  connec- 
tions, so  used  by  the  travelling  public,  that  it  was  worth  to 
the  holders  of  it  in  the  matter  of  income  $2,900,000,  could  be 
sold  in  the  markets  for  that  sum,  was  therefore  in  the  eyes 
of  practical  business  men  of  the  value  of  $2,900,000,  can  there 
be  any  doubt  of  the  State's  power  to  assess  it  at  that  sum. 
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and  to  collect  taxes  from  it  upon  that  basis  of  value  ?  Sub- 
stance of  right  demands  that  whatever  be  the  real  value  of 
any  property,  that  value  may  be  accepted  by  the  State  for 
purpose  of  taxation,  and  this  ought  not  to  be  evaded  by  any 
mere  confusion  of  words.  Suppose  an  express  company  is 
incorporated  to  transact  business  within  the  limits  of  a  State, 
and  does  business  only  within  such  limits,  and  for  the  purpose 
of  transacting  that  business  purchases  and  holds  a  few  thou- 
sands of  dollars'  worth  of  horses  and  wagons,  and  yet  it  so 
meets  the  wants  of  the  people  dwelling  in  that  State,  so  uses 
the  tangible  property  which  it  possesses,  so  transacts  business 
therein  that  its  stock  becomes  in  the  markets  of  the  State  of 
the  actual  cash  value  of  hundreds  of  thousands  of  dollars.  To 
the  owners  thereof,  for  the  purposes  of  income  and  sale,  the 
corporate  property  is  worth  hundreds  of  thousands  of  dollars. 
Does  substance  of  right  require  that  it  shall  pay  taxes  only 
upon  the  thousands  of  dollars  of  tangible  property  which  it 
possesses?  Accumulated  wealth  will  laugh  at  the  crudity  of 
taxing  laws  which  reach  only  the  one  and  ignore  the  other, 
while  they  who  own  tangible  property,  not  organized  into 
a  single  producing  plant,  will  feel  the  injustice  of  a  system 
which  so  misplaces  the  burden  of  taxation. 

A  distinction  must  be  noticed  between  the  construction  of 
a  state  law  and  the  power  of  a  State.  If  a  statute,  prop- 
erly construed,  contemplates  only  the  taxation  of  horses  and 
wagons,  then  those  belonging  to  an  express  company  can  be 
taxed  at  no  higher  value  than  those  belonging  to  a  farmer. 
But  if  the  State  comprehends  all  property  in  its  scheme  of 
taxation,  then  the  good  will  of  an  organized  and  established 
industry  must  be  recognized  as  a  thing  of  value.  The  capital 
stock  of  a  corporation  and  the  shares  in  a  joint  stock  company 
represent  not  only  the  tangible  property,  but  also  the  intan- 
gible, including  therein  all  corporate  franchises  and  all  con- 
tracts, privileges  and  good  will  of  the  concern. 

Now,  the  same  reality  of  the  value  of  its  intangible  property 
exists  when  a  company  does  not  confine  its  work  to  the  limits 
of  a  single  State.  Take,  for  instance,  the  Adams  Express 
Company.     According  to  the  return  filed  by  it  with  the  audi- 
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tor  of  the  State  of  Ohio,  as  shown  in  the  records  of  these  cases, 
its  number  of  shares  was  ^20,000,  the  market  value  of  each 
$140  to  $150.  Taking  the  smaller  sum,  gives  the  value  of  the 
company's  property  taken  as  an  entirety  as  $16,800,000.  In 
other  words,  it  is  worth  that  for  the  purposes  of  income  to  the 
holders  of  the  stock  and  for  purposes  of  sale  in  the  markets 
of  the  land.  But  in  the  same  return  it  shows  that  the  value  of 
its  real  estate  in  Ohio  was  only  $25,170 ;  of  real  estate  owned 
outside  of  Ohio  $3,005,157.52;  or  a  total  of  $3,030,327.52; 
the  value  of  its  personal  property  in  Ohio  $42,065;  of  per- 
sonal property  outside  of  Ohio  $1,117,426.05;  or  a  total  of 
$1,159,491.05,  making  a  total  valuation  of  its  tangible  prop- 
erty $4,189,818.57,  and  upon  that  basis  it  insists  that  taxes 
shall  be  levied.  But  w^hat  a  mockery  of  substantial  justice  it 
would  be  for  a  corporation,  whose  property  is  worth  to  its 
stockholders  for  the  purposes  of  income  and  sale  $16,800,000, 
to  be  adjudged  liable  for  taxation  upon  only  one  fourth  of 
that  amount.  The  value  which  property  bears  in  the  market, 
the  amount  for  which  its  stock  can  be  bought  and  sold,  is  the 
real  value.  Business  men  do  not  pay  cash  for  property  in 
moonshine  or  dreamland.  They  buy  and  pay  for  that  which  is 
of  value  in  its  power  to  produce  income,  or  for  purposes  of  sale. 
It  is  suggested  that  the  company  may  have  bonds,  stocks  or 
other  investments  which  produce  a  part  of  the  value  of  its 
capital  stock,  and  which  have  a  special  situs  in  other  States 
or  are  exempt  from  taxation.  If  it  has,  let  it  show  the  fact. 
Courts  deal  with  things  as  they  are,  and  do  not  determine 
rights  upon  mere  possibilities.  If  half  of  the  property  of  the 
Adams  Express  Company,  which  by  its  own  showing  is  worth 
$16,000,000  and  over,  is  invested  in  United  States  bonds,  and 
therefore  exempt  from  taxation,  or  invested  in  any  way  out- 
side the  business  of  the  company  and  so  as  to  be  subject  to 
purely  local  taxation,  let  that  fact  be  disclosed,  and  then  if 
the  State  of  Ohio  attempts  to  include  within  its  taxing  power 
such  exempted  property,  or  property  of  a  different  situs,  it 
will  be  time  enough  to  consider  and  determine  the  rights  of 
the  company.  That  if  such  facts  exist  they  must  be  taken 
into  consideration  by  a  State  in  its  proceedings  under  such 
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tax  laws  as  are  here  presented  has  been  heretofore  recog- 
nized and  distinctly  affirmed  by  this  court.  Pittsburgh^  Cin- 
cinnati <6c.  Railway  Co.  v.  Backus^  164  U.  S.  421,  443; 
Western  Union  Tdegrajph  Co.  v.  Taggart,  163  U.  S.  1,  23; 
Adams  Express  Co.  v.  OAio,  165  U.  S.  194,  227.  Presumably 
all  that  a  corporation  has  is  used  in  the  transaction  of  its  busi- 
ness, and  if  it  has  accumulated  assets  which  for  any  reason 
afifect  the  question  of  taxation,  it  should  disclose  them.  It  is 
called  upon  to  make  return  of  its  property,  and  if  its  return 
admits  that  it  is  possessed  of  property  of  a  certain  value,  and 
does  not  disclose  anything  to  show  that  any  portion  thereof  is 
not  subject  to  taxation,  it  cannot  complain  if  the  State  treats 
its  property  as  all  taxable. 

But  where  is  the  situs  of  this  intangible  property?  The 
Adams  Express  Company  has,  according  to  its  showing,  in 
round  numbers  $4,000,000  of  tangible  property  scattered 
through  different  States,  and  with  that  tangible  property  thus 
scattered  transacts  its  business.  By  the  business  which  it  traps- 
acts,  by  combining  into  a  single  use  all  these  separate  pieces 
and  articles  of  tangible  property,  by  the  contracts,  franchises 
and  privileges  which  it  has  acquired  and  possesses,  it  has 
created  a  corporate  property  of  the  actual  value  of  $16,000,000. 
Thus,  according  to  its  figures,  this  intangible  property,  its  fran- 
chises, privileges,  etc.,  is  of  the  value  of  $12,000,000,  and  its 
tangible  property  of  only  $4,000,000.  Where  is  the  situs  of 
this  intangible  property  ?  Is  it  simply  where  its  home  office 
is,  where  is  found  the  central  directing  thought  which  controls 
the  workings  of  the  great  machine,  or  in  the  State  which  gave 
it  its  corporate  franchise ;  or  is  that  intangible  property  dis- 
tributed wherever  its  tangible  property  is  located  and  its 
work  is  done?  Clearly,  as  we  think,  the  latter.  Every  State 
within  which  it  is  transacting  business  and  where  it  has  its 
property,  more  or  less,  may  rightfully  say  that  the  $16,000,000 
of  value  which  it  possesses  springs  not  merely  from  the  original 
grant  of  corporate  power  by  the  State  which  incorporated  it, 
or  from  the  mere  ownership  of  the  tangible  property,  but  it 
springs  from  the  fact  that  that  tangible  property  it  has  com- 
bined with  contracts^  franchises  and  privileges  into  a  single 
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unit  of  property,  and  this  State  contributes  to  that  aggregate 
value  not  merely  the  separate  value  of  such  tangible  property 
as  is  within  its  limits,  but  its  proportionate  share  of  the  value 
of  the  entire  property.  That  this  is  true  is  obvious  from  the 
result  that  would  follow  if  all  the  States  other  than  the  one 
which  created  the  corporation  could  and  should  withhold  from 
it  the  right  to  transact  express  business  within  their  limits.  It 
might  continue  to  own  all  its  tangible  property  within  each 
of  those  States,  but  unable  to  transact  the  express  business 
within  their  limits,  that  $12,000,000  of  value  attributable  to 
its  intangible  property  would  shrivel  to  a  mere  trifle. 

It  may  be  true  that  the  principal  ofiice  of  the  corporation 
is  in  New  York,  and  that  for  certain  purposes  the  maxim  of 
the  common  law  was  ^^  mobUia  personam  sequuntur^^  but  that 
maxim  was  never  of  universal  application,  and  seldom  inter- 
fered with  the  right  of  taxation.  PvUmarHs  Palace  Car  Co,  v. 
Pennsylvania^  141  U.  8.  18,  22.  It  would  certainly  seem  a 
misapplication  of  the  doctrine  expressed  in  that  maxim  to 
hold  that  by  merely  transferring  its  principal  office  across 
the  river  to  Jersey  City  the  situs  of  $12,000,000  of  intangible 
property  for  purposes  of  taxation  was  changed  from  the  State 
of  New  York  to  that  of  New  Jersey. 

It  is  also  true  that  a  corporation  is,  for  purposes  of  juris- 
diction  in  the  Federal  courts,  conclusively  presumed  to  be  a 
citizen  of  the  State  which  created  it,  but  it  does  not  follow 
therefrom  that  its  franchise  to  be  is  for  all  purposes  to  be  re- 
garded as  confined  to  that  State.  For  the  transaction  of  its 
business  it  goes  into  various  States,  and  wherever  it  goes  as  a 
corporation  it  carries  with  it  that  franchise  to  be.  But  the 
franchise  to  be  is  only  one  of  the  franchises  of  a  corporation. 
The  franchise  to  do  is  an  independent  franchise,  or  rather 
a  combination  of  franchises,  embracing  all  things  which  the 
corporation  is  given  power  to  do,  and  this  power  to  do  is  as 
much  a  thing  of  value  and  a  part  of  the  intangible  property 
of  the  corporation  as  the  franchise  to  be.  Franchises  to  do  go 
wherever  the  work  is  done.  The  Southern  Pacific  Railway 
Company  is  a  corporation  chartered  by  the  State  of  Kentucky, 
yet  within  the  limits  of  that  State  it  is  said  to  have  no  tangible 
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property  and  no  office  for  the  transaction  of  business.  The 
vast  amount  of  tangible  property  which  by  lease  or  otherwise 
it  holds  and  operates,  and  all  the  franchises  to  do  which  it 
exercises,  exist  and  are  exercised  in  the  States  and  Territories 
on  the  Pacific  Slope.  Do  not  these  intangible  properties  — 
these  franchises  to  do  —  exercised  in  connection  with  the  tan- 
gible property  which  it  holds,  create  a  substantive  matter  of 
taxation  to  be  asserted  by  every  State  in  which  that  tangible 
property  is  found  ? 

It  is  said  that  the  views  thus  expressed  open  the  door  to 
possibilities  of  gross  injustice  to  these  corporations,  through 
the  conflicting  action  of  the  different  States  in  matters  of  tax- 
ation. That  may  be  so,  and  the  courts  may  be  called  upon 
to  relieve  against  such  abuses.  But  such  possibilities  do  not 
equal  the  wrong  which  sustaining  the  contention  of  the  appel- 
lant would  at  once  do.  In  the  city  of  New  York  are  located 
the  headquarters  of  a  corporation,  whose  corporate  property 
is  confessedly  of  the  value  of  $16,000,000  —  a  value  which  can 
be  realized  by  its  stockholders  at  any  moment  they  see  fit. 
Its  tangible  property  and  its  business  is  scattered  through  many 
States,  all  whose  powers  are  invoked  to  protect  its  property 
from  trespass  and  secure  it  in  the  peaceful  transaction  of  its 
widely  dispersed  business.  Yet  because  that  tangible  prop- 
erty is  only  $4,000,000  we  are  told  that  that  is  the  limit  of 
the  taxing  power  of  these  States.  In  other  words,  it  asks 
these  States  to  protect  property  which  to  it  is  of  the  value  of 
$16,000,000,  but  is  willing  to  pay  taxes  only  on  the  basis  of  a 
valuation  of  $4,000,000.     The  injustice  of  this  speaks  for  itself. 

In  conclusion,  let  us  say  that  this  is  eminently  a  practical 
age;  that  courts  must  recognize  things  as  they  are  and  as 
possessing  a  value  which  is  accorded  to  them  in  the  markets 
of  the  world,  and  that  no  finespun  theories  about  situs  should 
interfere  to  enable  these  large  corporations,  whose  business  is 
carried  on  through  many  States,  to  escape  from  bearing  in 
each  State  such  burden  of  taxation  as  a  fair  distribution  of  the 
actual  value  of  their  property  among  those  States  requires. 

The  petition  for  a  rehearing  is 

Denied. 

VOI,.  CLXVI— 16 
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CHICAGO,  BURLINGTON  AND  QUINOT  RAILROAD 
OOMPANr  V.  CHICAGO. 

ERROR  TO  THE  SUPREME  OOURT  OF  THE  STATE  OF  ILLINOIS. 

No.  189.    Ar^ed  NoTember  6,  9, 1896.  —  Decided  March  1, 1897. 

'  Thia  court  has  authority  to  reexamine  the  final  judgment  of  the  highest 
court  of  a  State,  rendered  in  a  proceeding  to  condemn  prlyate  property 
for  public  use,  in  which  after  verdict  a  defendant  assigned  as  a  ground 
for  new  trial  that  the  statute  under  which  the  case  was  instituted  and 
the  proceedings  under  it  were  in  violation  of  the  clause  of  the  Fourteenth 
Amendment,  forbidding  a  State  to  deprive  any  person  of  property  with- 
out due  process  of  law,  and  which  ground  of  objection  was  repeated  in 
the  highest  court  of  the  State ;  provided  the  judgment  of  the  court  by 
its  necessary  operation  was  adverse  to  the  claim  of  Federal  right  and 
could  not  rest  upon  any  independent  ground  of  local  law. 
The  prohibitions  of  the  Fourteenth  Amendment  refer  to  all  the  instm- 
mentalities  of  the  State,  to  its  legislative,  executive  and  judicial  authori- 
ties, and,  therefore,  whoever  by  virtue  of  public  position  under  a  state 
government  deprives  another  of  any  right  protected  by  that  amendment 
against  deprivation  by  the  State,  violates  the  constitutional  inhibition;, 
and  as  he  acts  in  the  name  and  for  the  State,  and  is  clothed  with  the 
State's  power,  his  act  is  that  of  the  State. 

/The  contention  that  the  defendant  has  been  deprived  of  property  without 
due  process  of  law  is  not  entirely  met  by  the  suggestion  that  he  had  dQe 
notice  of  the  proceedings  for  condemnation,  appeared,  and  was  admitted 
to  make  defence.  The  judicial  authorities  of  a  State  may  keep  within 
the  letter  of  the  statute  prescribing  forms  of  procedure  in  the  courts 
and  give  the  parties  interested  the  fullest  opportunity  to  be  heard,  and 
yet  it  might  1>e  that  its  action  would  be  inconsistent  with  that  amend- 
ment. 

^  A  judgment  of  a  state  court,  even  if  authorized  by  statute,  whereby  private 
property  is  taken  for  public  use,  without  compensation  made  or  secured 
to  the  owner,  is,  upon  principle  and  authority,  wanting  in  the  due  pro- 
cess of  law  required  by  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  SUtes. 
The  clause  of  the  Seventh  Amendment  of  the  Constitution  of  the  United 
States  declaring  that  '*  no  fact  tried  by  a  jury  shall  be  otherwise  reex- 
amined in  any  court  of  the  United  States  than  according  to  the  rules  of 
the  common  law  "  applies  to  cases  coming  to  this  court  from  the  highest 
courts  of  the  States  in  which  facts  have  been  found  by  a  jury. 
In  a  proceeding  in  a  state  court  for  the  condemuation  of  private  property 
for  public  use,  the  court  having  jurisdiction  of  the  subject-matter  and 
of  the  parties,  the  judgment  ought  not  to  1>e  held  in  violation  of  the  dae 
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process  of  law  enjoined  by  the  Fourteenth  Amendment,  unless  some  rule 
of  law  was  prescribed  for  the  Jury  that  was  in  absolute  disregard  of  the 
right  to  just  compensation. 

In  a  proceeding  in  a  state  court  in  Illinois  to  ascertain  the  compensation 
due  to  a  railroad  company  arising  from  the  opening  of  a  street  across 
its  tracks — the  land  as  such  not  being  talten,  and  the  railroad  not  being 
preyented  from  using  it  for  its  ordinary  railroad  purposes,  and  being 
interfered  with  only  so  far  as  the  right  to  its  exclusive  enjoyment  for 
purposes  of  railroad  tracks  was  diminished  in  value  by  subjecting  the 
land  within  the  crossing  to  public  use  as  a  street  —  the  measure  of  com- 
pensation is  the  amount  of  decrease  in  the  value  of  its  use  for  railroad 
purposes  caused  by  its  use  for  purposes  of  a  street,  the  use  for  tlie 
purposes  of  a  street  being  exercised  jointly  with  the  company  for  rail- 
road purposes. 

>Vhile  the  general  rule  is  that  compensation  is  to  be  estimated  by  reference  ^ 
to  the  uses  for  which  the  property  is  suitable,  having  regard  to  the 
existing  business  and  wants  of  the  community,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future,  mere  possible  or  imaginary  uses, 
or  the  speculative  schemes  of  its  proprietor,  are  to  be  excluded. 

The  railroad  having  laid  its  tracks  within  the  limits  of  the  city  must  be 
deemed  to  have  done  so  subject  to  the  condition  —  not,  it  is  true,  ex- 
pressed, but  necessarily  implied  —  that  new  streets  of  the  city  might  be 
opened  and  extended  from  time  to  time  across  its  tracks  as  the  public 
convenience  required,  and  under  such  restrictions  as  might  be  pre- 
scribed by  statute. 

When  a  city  seeks  by  condemnation  proceedings  to  open  a  street  across  the  - 
tracks  of  a  railroad  within  its  corporate  limits,  it  is  not  bound  to  obtain 
and  pay  for  the  fee  In  the  land  over  which  the  street  is  opened,  leaving 
untouched  the  right  of  the  company  to  cross  the  street  with  its  tracks, 
nor  is  it  bound  to  pay  the  expenses  that  will  be  incurred  by  the  railroad 
company  in  the  way  of  constructing  gates,  placing  flagmen,  etc.,  caused 
by  the  opening  of  the  street  across  its  tracks.  . 

-All  property,  whether  owned  by  private  persons  or  by  corporations,  is  held  ^ 
subject  to  the  power  of  the  State  to  regulate  its  use  in  such  manner  as 
not  to  unnecessarily  endanger  the  lives  and  the  personal  safety  of  the 
people.  The  requirement  that  compensation  be  made  for  private  prop- 
erty taken  for  public  use  imposes  no  restriction  upon  the  inherent  power 
of  the  State  by  reasonable  regulations  to  protect  the  lives  and  secure  the 
safety  of  the  people. 

The  expenses  that  will  be  incurred  by  the  railroad  company  in  erecting 
gates,  planking  the  crossing  and  maintaining  flagmen,  in  order  that  its 
road  may  be  safely  operated  —  if  all  that  should  be  required  —  neces- 
sarily resnlt  from  the  maintenance  of  a  public  highway,  under  legislative 
sanction,  and  must  be  deemed  to  have  been  taken  by  the  company  into 
account  when  it  accepted  the  privileges  and  franchises  granted  by  the 
State.  Such  expenses  must  be  resrarded  as  incidental  to  the  exercise  of 
the  police  powers  of  the  State,  and  must  be  borne  by  the  company. 
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The  case  is  stated  in  the  opinion. 

Mr,  John  J,  Herrick  for  the  Chicago,  Barlington  and 
Quincy  Railroad  Company.    Mr.  J.  W.  Bh/the  was  on  his  brief. 

Mr.  E.  E.  Osborne  for  the  Chicago  and  Northwestern  Rail- 
way Company.     Po8t^  258. 

Mr.  John  S.  MiUer  for  the  city  of  Chicago.  Mr.  WiUiam 
O.  Beale  was  on  his  brief. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  coart 

The  questions  presented  on  this  writ  of  error  relate  to  the 
jarisdiction  of  this  court  to  reexamine  the  final  judgment  of 
the  Supreme  Court  of  Illinois,  and  to  certain  rulings  of  the 
state  court  which,  it  is  alleged,  were  in  disregard  of  that  part 
of  the  Fourteenth  Amendment  declaring  that  no  State  shall 
deprive  any  person  of  his  property  without  due  process  of  law, 
or  deny  the  equal  protection  of  the  laws  to  any  person  within 
its  jurisdiction. 

The  constitution  of  Illinois  provides  that  '^  no  person  shall 
be  deprived  of  life,  liberty  or  property,  without  due  process  of 
law."  Art.  2,  §  2.  It  also  provides :  "  Private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation. Such  compensation,  when  not  made  by  the  State, 
shall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law. 
The  fee  of  land  taken  for  railroad  tracks,  without  consent  of 
the  owners  thereof,  shall  remain  in  such  owners,  subject  to 
the  use  for  which  it  is  taken."     Art.  2,  §  13. 

By  the  fifth  article  of  the  general  statute  of  Illinois,  ap- 
proved April  10,  1872,  and  relating  to  the  incorporation  of 
cities  and  villages,  it  was  provided  that  "the  city  council 
shall  have  power,  by  condemnation  or  otherwise,  to  extend 
any  street,  alley  or  highway  over  or  across,  or  to  construct 
any  sewer  under  or  through  any  railroad  track,  right  of  way 
or  land  of  any  railroad  company  (within  the  corporate  limits  )  ; 
but  where  no  compensation  is  made  to  such  railroad  company, 
the  city  shall  restore  such  railroad  track,  right  of  way  or  laad 
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to  its  former  state,  or  Id  a  sufficient  manner  not  to  have  im- 
paired its  usefulness."  1  Starr  &  Curtis'  Anno.  Stat.  452,  473, 
Art.  V,  §  89. 

The  ninth  article  of  the  same  statute  declared  that  whea 
the  corporate  authorities  of  a  city  or  village  provided  bj 
ordinance  for  the  making  of  any  local  improvement  author- 
ized to  be  made,  the  making  of  which  would  require  that 
private  property  be  taken  or  damaged  for  public  use,  the 
city  or  village  should  file  in  its  name  a  petition  in  some  court 
of  record  of  the  county  praying  ^^  that  the  just  compensation 
to  be  made  for  private  property  to  be  taken  or  damaged" 
for  the  improvement  or  purpose  specified  in  the  ordinance  be 
ascertained  by  a  jury. 

That  statute  further  provided :  ''  §  14.  Any  final  judgment 
or  judgments,  rendered  by  said  court,  upon  any  finding  or 
findings  of  any  jury  or  juries,  shall  be  a  lawful  and  sufficient 
condemnation  of  the  land  or  property  to  be  taken  upon  the 
payment  of  the  amount  of  such  finding  as  hereinafter  pro- 
vided. It  shall  be  final  and  conclusive  as  to  the  damages 
cansed  by  such  improvement,  unless  such  judgment  or  judg- 
ments shall  be  appealed  from ;  but  no  appeal  or  writ  of  error 
upon  the  same  shall  delay  proceedings  under  said  ordinance, 
if  such  city  or  village  shall  deposit,  as  directed  by  the  courts 
the  amount  of  the  judgment  and  costs,  and  shall  file  a  bond 
in  the  court  in  which  such  judgment  was  rendered,  in  a  sum 
to  be  fixed,  and  with  security  to  be  approved  by  the  judge  of 
said  court,  which  shall  secure  the  payment  of  any  future  com- 
pensation which  may  at  any  time  be  finally  awarded  to  such 
party  so  appealing  or  suing  out  such  writ  of  error,  and  his  or 
her  costs.  §  15.  The  court,  upon  proof  that  said  just  compen- 
sation so  found  by  the  jury  has  been  paid  to  the  person  en- 
titled thereto,  or  has  been  deposited  as  directed  by  the  court 
(and  bond  given,  in  case  of  any  appeal  or  writ  of  error),  shall 
enter  an  order  that  the  city  or  village  shall  have  the  right, 
at  any  time  thereafter,  to  take  possession  of  or  damage  the 
property,  in  respect  to  which  such  compensation  shall  have 
been  so  paid  or  deposited,  as  aforesaid."  1  Starr  &  Curtis, 
487  et  seq. 


Digiti 


zed  by  Google 


980  OCTOBER  TERM,  1896. 

Opinion  of  the  Court. 

All  of  these  provisions  became  a  part  of  the  charter  of  the 
city  of  Chicago  in  1876. 

By  an  ordinance  of  the  city  council  of  Chicago  approved 
October  9,  1880,  it  was  ordained  that  Rockwell  Street  in  that 
city  be  opened  and  widened  from  West  18th  Street  to  West 
19th  Street  by  condemning  therefor,  in  accordance  with  the 
above  act  of  April  10,  1872,  certain  parcels  of  land  owned  by 
individuals,  and  also  certain  parts  of  the  right  of  way  in  that 
city  of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, a  corporation  of  Illinois. 

In  execution  of  that  ordinance  a  petition  was  filed  by  the 
city,  November  12, 1890,  in  the  Circuit  Court  of  Cook  County, 
Illinois,  for  the  condemnation  of  the  lots,  pieces  or  parcels  of 
land  and  property  proposed  to  be  taken  or  damaged  for  the 
proposed  improvement,  and  praying  that  the  just  compensa- 
tion required  for  private  property  taken  or  damaged  be  ascer- 
tained by  a  jury. 

The  parties  interested  in  the  property  described  in  the  peti- 
tion, including  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  were  admitted  as  defendants  in  the  proceeding. 

In  their  verdict  the  jury  fixed  the  just  compensation  to  be 
paid  to  the  respective  individual  owners  of  the  lots,  pieces  and 
parcels  of  land  and  property  sought  to  be  taken  or  damaged 
by  the  proposed  improvements,  and  fixed  one  dollar  as  just 
compensation  to  the  railroad  company  in  respect  of  those 
parts  of  its  right  of  way  described  in  the  city's  petition  as 
necessary  to  be  used  for  the  purposes  of  the  proposed  street. 

Thereupon  the  railroad  company  moved  for  a  new  trial. 
The  motion  was  overruled,  and  a  final  judgment  was  rendered 
in  execution  of  the  award  by  the  jury.  That  judgment 
was  affirmed  by  the  Supreme  Court  of  the  State.  149  Illi- 
nois, 457. 

The  motion  by  the  city  to  dismiss  the  writ  of  error  for 
want  of  jurisdiction  will  be  first  considered.  If  the  right 
now  asserted  under  the  Constitution  of  the  United  States 
was  specifically  set  up  or  claimed  by  the  defendant  in  the 
state  court,  the  motion  to  dismiss  must  be  overruled.  Rev. 
Stat.  §  709. 
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An  examination  of  the  statutes  under  which  this  proceeding 
was  instituted  will  show  that  no  provision  is  made  for  an 
answer  by  the  defendants.  In  Smith  v.  Chicago  <k  Western 
Indiana  Railroad^  105  Illinois,  511,  516,  the  Supreme  Court 
of  Illinois  said  there  was  no  rule  of  law  or  of  practice  author- 
izing the  filing  of  an  answer  to  a  petition  for  the  condemna- 
tion of  land  under  the  eminent  domain  act  of  that  State ;  that 
the  proceeding  was  purely  statutory ;  and  that  although  the 
statute  was  very  minute  in  all  its  details,  specifically  setting 
forth  every  step  to  be  taken  in  the  progress  of  a  cause  from 
its  inception  to  its  final  determination,  it  did  not  contain  any 
allusion  to  an  answer  by  the  defendants. 

It  is  not,  therefore,  important  that  the  defendant  neither 
filed  nor  offered  to  file  an  answer  specially  setting  up  or 
claiming  a  right  under  the  Constitution  of  the  United  States. 
It  is  sufficient  if  it  appears  from  the  record  that  such  right 
was  specially  set  up  or  claimed  in  the  state  court  in  such 
manner  as  to  bring  it  to  the  attention  of  that  court. 

Now  the  right  in  question  was  distinctly  asserted  by  the 
defendant  in  its  written  motion  to  set  aside  the  verdict  and 
grant  a  new  trial.  Among  the  grounds  for  a  new  trial  were 
the  following :  That  the  several  rulings  of  the  court  in  exclud- 
ing proper  evidence  for  the  defendant,  the  statute  under  which 
the  proceedings  for  condemnation  were  instituted,  and  the 
verdict  of  the  jury  and  the  judgment  based  upon  it,  were  all 
contrary  to  the  Fourteenth  Amendment  declaring  that  no 
State  shall  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its  limits 
the  equal  protection  of  the  laws. 

When  the  trial  court  overruled  the  motion  for  a  new  trial 
and  entered  judgment  it  necessarily  held  adversely  to  these 
claims  of  Federal  right. 

But  this  is  not  all.  In  the  assignment  of  errors  filed  by  the 
defendant  in  the  Supreme  Court  of  Illinois,  these  claims  of 
rights  under  the  Constitution  of  the  United  States  were 
distinctly  reasserted. 

It  is  true  that  the  Supreme  Court  of  Illinois  did  not  in  its 
opinion  expressly  refer  to  the  Constitution  of  the  United 
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States.  But  that  circumstance  is  not  conclusive  against  the 
jurisdiction  of  this  court  to  reexamine  the  final  judgment  of 
the  state  court.  The  judgment  of  affirmance  necessarily 
denied  the  Federal  rights  thus  specially  set  up  by  the  defend- 
ant ;  for  that  judgment  could  not  have  been  rendered  without 
deciding  adversely  to  such  claims  of  right.  Those  claims  went 
to  the  very  foundation  of  the  whole  proceeding  so  far  as  it 
related  to  the  railroad  company,  and  the  legal  effect  of  the 
judgment  of  the  Supreme  Court  of  the  State  was  to  deny 
them.  "The  true  and  rational  rule,"  this  court  said  in  Bridge 
Proprietors  v.  Iloloken  Co.,  1  Wall.  116,  143,  "is  that  the 
court  must  be  able  to  see  clearly,  from  the  whole  record,  that 
a  certain  provision  of  the  Constitution  or  act  of  Congress  was 
relied  on  by  the  party  who  brings  the  writ  of  error,  and  that 
the  right  thus  claimed  by  him  was  denied."  In  Rohy  v.  Cole- 
hour^  146  U.  S.  153,  159,  it  was  said  that  "our  jurisdiction 
being  invoked  upon  the  ground  that  a  right  or  immunity, 
specially  set  up  and  claimed  under  the  Constitution  or  au- 
thority of  the  United  States,  has  been  denied  by  the  judgment 
sought  to  be  reviewed,  it  must  appear  from  the  record  of  the 
case  either  that  the  right,  so  set  up  and  claimed,  was  expressly 
denied,  or  that  such  was  the  necessary  effect  in  law  of  the 
judgment."  De  Saussure  v.  OaiUard,  127  U.  S.  216,  234; 
Brown  v.  AtweU,  92  U.  S.  327;  Chicago  Life  Ins,  Co,  v. 
Needles,  113  17.  S.  574,  577 ;  Sayward  v,  Denny,  168  U.  S.  180, 
183.  There  is,  we  conceive,  no  room  to  doubt  that  the  legal 
effect  of  the  judgment  below  was  to  declare  that  the  rights 
asserted  by  the  defendant  under  the  I^ational  Constitution 
were  not  infringed  by  the  proceedings  in  the  case.  Conse- 
quently, the  motion  to  dismiss  for  want  of  jurisdiction  must  be 
overruled,  and  we  proceed  to  examine  the  case  upon  its  merits. 
The  general  contentions  of  the  railroad  company  are  — 
That  the  judgment  of  the  state  court  whereby  a  public 
street  is  opened  across  its  land  used  for  railroad  purposes,  and 
whereby  compensation  to  the  extent  of  one  dollar  only  is 
awarded,  deprives  it  of  its  property  without  due  process  of 
law  contrary  to  the  prohibitions  of  the  Fourteenth  Amend- 
ment; and. 
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That  the  railroad  company  was  entitled  by  reason  of  the 
opening  of  the  street  to  recover  as  compensation  a  sum  equal 
to  the  difference  between  the  value  of  the  fee  of  the  land 
sought  to  be  crossed,  without  any  restrictions  on  its  right  to 
use  the  land  for  any  lawful  purpose,  and  the  value  of  the  land 
burdened  with  a  perpetual  right  in  the  public  to  use  it  for  the 
purpose  of  a  street  subject  to  the  right  of  the  company,  or  those 
acquiring  title  under  it,  to  use  it  only  for  railroad  tracks  or  any 
purpose  for  which  the  same  could  be  used  without  interfering 
with  its  use  by  the  public. 

The  city  contends  that  the  question  as  to  the  amount  of 
compensation  to  be  awarded  to  the  railroad  company  was  one 
of  local  law  merely,  and  as  that  question  was  determined  in 
the  mode  prescribed  by  the  constitution  and  laws  of  Illinois, 
the  company  appearing  and  having  full  opportunity  to  be 
heard^  the  requirement  of  due  process  of  law  was  observed. 
If  this  position  be  sound,  it  is  an  end  of  the  case,  and  we  need 
not  determine  whether  the  state  court  erred  in  not  recogniz- 
ing the  principles  of  law  embodied  in  the  instructions  asked 
by  the  railroad  company. 

It  is,  therefore,  necessary  to  inquire  at  the  outset  whether 
"  due  process  of  law  "  requires  compensation  to  be  made  or 
secured  to  the  owner  of  private  property  taken  for  public  use, 
and  also  as  to  the  circumstances  under  which  the  final  judg- 
ment of  the  highest  court  of  a  State  in  a  proceeding  instituted 
to  condemn  such  property  for  public  use  may  be  reviewed  by 
this  court. 

It  is  not  contended,  as  it  could  not  be,  that  the  constitution 
of  Illinois  deprives  the  railroad  company  of  any  right  secured 
by  the  Fourteenth  Amendment.  For  the  state  constitution 
not  only  declares  that  no  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law,  but  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  But  it  must  be  observed  that  the  prohibitions 
of  the  amendment  refer  to  all  the  instrumentalities  of  the 
State,  to  its  legislative,  executive  and  judicial  authorities,  and, 
therefore,  whoever  by  virtue  of  public  position  under  a  state 
government  deprives  another  of  any  right  protected  by  that 
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amendment  against  deprivation  by  the  State,  ^^  violates  the 
constitutional  inhibition ;  and  as  he  acts  in  the  name  and  for 
the  State,  and  is  clothed  with  the  State's  power,  his  act  is  that 
of  the  State."  This  must  be  so,  or,  as  we  have  often  said,  the 
constitutional  prohibition  has  no  meaning,  and  ^^  the  State  has 
clothed  one  of  its  agents  with  power  to  annul  or  evade  if 
Ex  parte  Virginia,  100  U.  S.  339,  346-347;  Neal  yf.  Delaware, 
103  U.  S.  370;  Tick  Wo  v.  ffapkitis,  118  U.  S.  356;  Giison 
V.  Mi^dasippi,  162  U.  8.  565.  These  principles  were  enforced 
in  the  recent  case  of  Scott  v.  McNeal,  154  U.  S.  34,  in  which 
it  was  held  that  the  prohibitions  of  the  Fourteenth  Amend- 
ment extended  to  '^  all  acts  of  the  State,  whether  through  its 
legislative,  its  executive  or  its  judicial  authorities";  and, 
consequently,  it  was  held  that  a  judgment  of  the  highest 
court  of  a  State,  by  which  a  purchaser  at  an  administration 
sale,  under  an  order  of  a  probate  court,  of  land  belonging  to  a 
living  person  who  had  not  been  notified  of  the  proceedings, 
deprived  him  of  his  property  without  due  process  of  law  con- 
trary  to  the  Fourteenth  Amendment. 

Nor  is  the  contention  that  the  railroad  company  has  been 
deprived  of  its  property  without  due  process  of  law  entirely 
met  by  the  suggestion  that  it  had  due  notice  of  the  proceed- 
ings for  condemnation,  appeared  in  court,  and  was  admitted 
to  make  defence.  It  is  true  that  this  court  has  said  that  a 
trial  in  a  court  of  justice  according  to  the  modes  of  proceeding 
applicable  to  such  a  case,  secured  by  laws  operating  on  all 
alike,  and  not  subjecting  the  individual  to  the  arbitrary  exer- 
cise of  the  powers  of  government  unrestrained  by  the  estab- 
lished principles  of  private  right  and  distributive  justice  — 
the  court  having  jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  the  defendant  having  full  opportunity  to  be  heard 
—  met  the  requirement  of  due  process  of  law.  United  States 
V.  Cruikshank,  92  U.  S.  542,  554 ;  Leeper  v.  Texas,  139  U.  S. 
462,  468.  But  a  State  may  not,  by  any  of  its  agencies,  dis> 
regard  the  prohibitions  of  the  Fourteenth  Amendment.  Its 
judicial  authorities  may  keep  within  the  letter  of  the  statute 
prescribing  forms  of  procedure  in  the  courts  and  give  the 
parties  interested  the  fullest  opportunity  to  be  heard,  and  yet 
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it  might  be  that  its  final  action  would  be  inconsistent  with 
that  amendment  In  determining  what  is  due  process  of  law 
regard  must  be  bad  to  substance,  not  to  form.  This  court, 
referring  to  the  Fourteenth  Amendment,  has  said :  ^^  Can  a 
State  make  anything  due  process  of  law  which,  by  its  own 
legislation,  it  chooses  to  declare  such?  To  affirm  this  is  to 
hold  that  the  prohibition  to  the  States  is  of  no  avail,  or  has 
no  application  where  the  invasion  of  private  rights  is  effected 
under  the  forms  of  state  legislation."  Davidson  v.  Jfew 
Orleans,  96  U.  S.  97,  102.  The  same  question  could  be  pro- 
pounded, and  the  same  answer  should  be  made,  in  reference 
to  judicial  proceedings  inconsistent  with  the  requirement  of 
due  process  of  law.  If  compensation  for  private  property 
taken  for  public  use  is  an  essential  element  of  due  process  of 
law  as  ordained  by  the  Fourteenth  Amendment,  then  the 
final  judgment  of  a  state  court,  under  the  authority  of  which 
the  property  is  in  fact  taken,  is  to  be  deemed  the  act  of  the 
State  within  the  meaning  of  that  amendment. 

It  is  proper  now  to  inquire  whether  the  due  process  of 
law  enjoined  by  the  Fourteenth  Amendment  requires  com- 
pensation to  be  made  or  adequately  secured  to  the  owner  of 
private  property  taken  for  public  use  under  the  authority  of  a 
State. 

In  Davidson  v.  JV^ew  Orleans,  above  cited,  it  was  said  that 
a  statute  declaring  in  terms,  without  more,  that  the  full  and 
exclusive  title  to  a  described  piece  of  land  belonging  to  one 
person  should  be  and  is  hereby  vested  in  another  person,  would, 
if  effectual,  deprive  the  former  of  his  property  without  due  pro- 
cess of  law,  within  the  meaning  of  the  Fourteenth  Amendment. 
See  also  Missouri  Pacific  Railway  v.  Nebraska,  164  U.  S.  403, 
417.  Such  an  enactment  would  not  receive  judicial  sanction 
in  any  country  having  a  written  constitution  distributing  the 
powers  of  government  among  three  coordinate  departments, 
and  committing  to  the  judiciary,  expressly  or  by  implication, 
authority  to  enforce  the  provisions  of  such  constitution.  It 
would  be  treated  not  as  an  exertion  of  legislative  power,  but 
as  a  sentence — an  act  of  spoliation.  Due  protection  of  the 
rights  of  property  has  been  regarded  as  a  vital  principle  of 
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republican  institutions.  '^  Next  in  degree  to  the  right  of  per^ 
sonal  liberty,"  Mr.  Broom  in  his  work  on  Constitutional  Law- 
says,  "is  that  of  enjoying  private  property  without  undue 
interference  or  molestation."  (p.  228.)  The  requirement  that 
the  property  shall  not  be  taken  for  public  use  without  just 
compensation  is  but  "  an  affirmance  of  a  great  doctrine  estab- 
lished by  the  common  law  for  the  protection  of  private  prop- 
erty. It  is  founded  in  natural  equity,  and  is  laid  down  by 
jurists  as  a  principle  of  universal  law.  Indeed,  in  a  free 
government  almost  all  other  rights  would  become  worthless 
if  the  government  possessed  an  uncontrollable  power  over  the 
private  fortune  of  every  citizen."  2  Story  Const.  §  1790 ; 
1  Bl.  Cora.  138,  139 ;  Cooley's  Const.  Lim.  *559 ;  People  v. 
PlaiU  17  Johns.  195,  215;  Bradshaw  v.  Rodgers^  20  Johns. 
103, 106 ;  Petition  of  ML  Washington  Road  Co.,  35  N.  H.  134, 
142 ;  Parham  v.  The  Juaticea  (&c.j  9  Georgia,  341, 348 ;  Martin 
et  al.y  Bx  parte,  13  Arkansas,  198,  206  et  seq. ;  Johnston  v.  Ran^ 
kin,  70  N.  C.  550,  555. 

But  if,  as  this  court  has  adjudged,  a  legislative  enactment, 
assuming  arbitrarily  to  take  the  property  of  one  individual 
and  give  it  to  another  individual,  would  not  be  due  process  of 
law  as  enjoined  by  the  Fourteenth  Amendment,  it  must  be 
that  the  requirement  of  due  process  of  law  in  that  amend- 
ment is  applicable  to  the  direct  appropriation  by  the  State  to 
public  use  and  without  compensation  of  the  private  property 
of  the  citizen.  The  legislature  may  prescribe  a  form  of  pro- 
cedure to  be  observed  in  the  taking  of  private  property  for 
public  use,  but  it  is  not  due  process  of  law  if  provision  be  not 
made  for  compensation.  Notice  to  the  owner  to  appear  in 
some  judicial  tribunal  and  show  cause  why  his  property  shall 
not  be  taken  for  public  use  without  compensation  would  be  a 
mockery  of  justice.  Due  process  of  law  as  applied  to  judicial 
proceedings  instituted  for  the  taking  of  private  property  for 
public  use  means,  therefore,  such  process  as  recognizes  the 
right  of  the  owner  to  be  compensated  if  his  property  be 
wrested  from  him  and  transferred  to  the  public.  The  mere 
form  of  the  proceeding  instituted  against  the  owner,  even  if 
he  be  admitted  to  defend,  cannot  convert  the  process  used 
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into  due  process  of  law,  if  the  necessary  resalt  be  to  deprive 
him  of  his  property  without  compensation. 

In  Fletcher  v.  Peok^  6  Cranch,  87, 135-136,  this  court,  speak- 
ing by  Chief  Justice  Marshall,  said  :  "  It  may  well  be  doubted 
whether  the  nature  of  society  and  of  government  does  not 
prescribe  some  limits  to  the  legislative  power ;  and  if  any  be 
prescribed,  where  are  they  to  be  found,  if  the  property  of  an 
individual,  fairly  and  honestly  acquired,  may  be  seized  with- 
out compensation.  To  the  legislature  all  legislative  power  is 
granted ;  but  the  question,  whether  the  act  of  transferring  the 
property  of  an  individual  to  the  public,  be  in  the  nature  of 
legislative  power,  is  well  worthy  of  serious  reflection." 

In  Loan  Association  v.  Topeka^  20  Wall.  655,  663,  Mr. 
Justice  Miller,  delivering  the  judgment  of  this  court,  after 
observing  that  there  were  private  rights  in  every  free  govern- 
ment beyond  the  control  of  the  State,  and  that  a  government, 
by  whatever  name  it  was  called,  under  which  the  property  of 
citizens  was  at  the  absolute  disposition  and  unlimited  control 
of  any  depository  of  power,  was,  after  all,  but  a  despotism, 
said :  "  The  theory  of  our  governments,  state  and  national,  is 
opposed  to  the  deposit  of  unlimited  power  anywhere.  The 
executive,  the  legislative  and  the  judicial  branches  of  these 
governments  are  all  of  limited  and  defined  powers.  There 
are  limitations  on  such  power  which  grow  out  of  the  essential 
nature  of  all  free  governments,  implied  reservations  of  in- 
dividual rights,  without  which  the  social  compact  could  not 
exist,  and  which  are  respected  by  all  governments  entitled 
to  the  name."  No  court,  he  said,  would  hesitate  to  adjudge 
void  any  statute  declaring  that  "  the  homestead  now  owned 
by  A  should  no  longer  be  his,  but  should  henceforth  be  the 
property  of  B."  In  accordance  with  these  principles  it  was 
held,  in  that  case,  that  the  property  of  the  citizen  could  not 
be  taken,  under  the  power  of  taxation  to  promote  private 
objects,  and,  therefore,  that  a  statute  authorizing  a  town  to 
issue  its  bonds  in  aid  of  a  manufacturing  enterprise  of  in- 
dividuals was  void  because  the  object  was  a  private,  not  a 
public,  one.     See  also  Cole  v.  La  Orange^  113  U.  8.  1. 

In  the  early  case  of  Oardner  v.  Newbv/rgh^  2  Johns.  Ch. 
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162,  there  being  no  provision  in  the  constitution  of  the  State 
of  New  York  on  the  subject,  Chancellor  Kent  said  that  it  was 
a  principle  of  natural  equity,  recognized  by  all  temperate  and 
civilized  governments,  from  a  deep  and  universal  sense  of  its 
justice,  that  fair  compensation  be  made  to  the  owner  of  private 
property  taken  for  public  use.  In  Sinniokson  v.  Johnson^  17 
N.  J.  Law,  129,  145,  it  was  held  to  be  a  settled  principle  of 
universal  law,  reaching  back  of  all  constitutional  provisions, 
that  the  right  to  compensation  was  an  incident  to  the  exercise 
of  the  power  of  eminent  domain;  that  the  one  was  so  in- 
separably connected  with  the  other  that  they  may  be  said  to 
exist,  not  as  separate  and  distinct  principles,  but  as  parts 
of  one  and  the  same  principle ;  and  that  the  legislature  '^  can 
no  more  take  private  property  for  public  use  without  just 
compensation  than  if  this  restraining  principle  were  incor- 
porated into  and  made  part  of  its  state  constitution."  These 
cases  are  referred  to  with  approval  in  Pumpelly  v.  Ghreen  Bay 
Co.,  13  Wall.  166, 178,  and  in  Monongafhda  Nm.  Co.  v.  United 
States^  148  U.  S.  312,  325,  this  court  saying  in  the  latter  case  : 
"  And  in  this  there  is  a  natural  equity  which  commends  it  to 
every  one.  It  in  nowise  detracts  from  the  power  of  the  public 
to  take  whatever  may  be  necessary  for  its  uses ;  while  on  the 
other  hand,  it  prevents  the  public  from  loading  upon  one 
individual  more  than  his  just  share  of  the  burdens  of  govern- 
ment, and  says  that,  when  he  surrenders  to  the  public  some- 
thing more  and  different  from  that  which  is  exacted  from 
other  members  of  the  public,  a  full  and  just  equivalent  shall 
be  returned  to  him." 

In  Searl  v.  School  District^  133  U.  S.  653,  562,  and  in  Sweet 
V.  Bechelj  159  U.  S.  380,  398,  the  court  said  that  it  was  a  con- 
dition precedent  to  the  exercise  of  the  power  of  eminent 
domain  that  the  statute  make  provision  for  reasonable  com- 
pensation to  the  owner. 

In  ScoU  V.  Toledo,  36  Fed.  Rep.  385,  395-396,  the  late  Mr. 
Justice  Jackson,  while  Circuit  Judge,  had  occasion  to  consider 
this  question.  After  full  consideration  that  able  judge  said : 
"  Whatever  may  have  been  the  power  of  the  States  on  this 
subject  prior  to  the  adoption  of  the  Fourteenth  Amendment 
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to  the  Constitation,  it  seems  clear  that,  since  that  amendment 
went  into  effect,  such  limitations  and  restraints  have  been 
placed  apon  their  power  in  dealing  with  individual  rights  that 
the  States  cannot  now  lawfully  appropriate  private  property 
for  the  public  benefit  or  to  public  uses  without  compensation 
to  the  owner,  and  that  any  attempt  so  to  do,  whether  done  in 
pursuance  of  a  constitutional  provision  or  legislative  enact- 
ment, whether  done  by  the  legislature  itself  or  under  dele- 
gated authority  by  one  of  the  subordinate  agencies  of  the 
State,  and  whether  done  directly,  by  taking  the  property  of 
one  person  and  vesting  it  in  another  or  the  public,  or  indi- 
rectly through  the  forms  of  law,  by  appropriating  the  prop- 
•erty  and  requiring  the  owner  thereof  to  compensate  himself, 
or  to  refund  to  another  the  compensation  to  which  he  is 
entitled,  would  be  wanting  in  that  '  due  process  of  law '  re- 
quired by  said  amendment.  The  conclusion  of  the  court  on 
this  question  is,  that  since  the  adoption  of  the  Fourteenth 
Amendment  compensation  for  private  property  taken  for 
public  uses  constitutes  an  essential  element  in  '  due  process  of 
law,'  and  that  without  such  compensation  the  appropriation 
of  private  property  to  public  uses,  no  matter  under  what  form 
of  procedure  it  is  taken,  would  violate  the  provisions  of  the 
Federal  Constitution."  To  the  same  effect  are  Henderson  v. 
Central  Passenger  RaUwayy  21  Fed.  Rep.  358,  and  Baker  v. 
ViOage  of  Norwood,  74  Fed.  Rep.  997. 

In  Mount  Hope  Cemetery  v.  Boston,  158  Mass.  609,  519,  in 
which  the  Fourteenth  Amendment  was  invoked  against  a 
statute  requiring  the  city  of  Boston  to  transfer  certain  ceme- 
tery property  owned  by  it  to  a  particular  company,  the  court 
said:  '^The  conclusion  to  which  we  have  come  is,  that  the 
oenetery  falls  within  the  class  of  property  which  the  city 
owns  in  its  private  or  proprietary  character,  as  a  private  corpo- 
ration might  own  it,  and  that  its  ownership  is  protected  under 
the  constitutions  of  Massachusetts  and  of  the  United  States, 
so  that  the  legislature  has  no  power  to  require  its  transfer  with- 
out compensation  "  —  citing  the  constitution  of  Massachusetts, 
Declaration  of  Rights,  Article  X,  and  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 
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In  his  work  on  Constitational  Limitations,  Mr.  Cooley 
says :  *^  The  principles,  then,  upon  wiiich  the  process  is  based 
are  to  determine  whether  it  is  '  due  process '  or  not,  and  not 
any  considerations  of  mere  form.  .  .  .  When  the  govern- 
ment, through  its  established  agencies,  interferes  with  the 
title  to  one's  property,  or  with  his  independent  enjoyment  of 
it,  and  its  action  is  called  in  question  as  not  in  accordance 
with  the  law  of  the  land,  we  are  to  test  its  validity  by  those 
principles  of  civil  liberty  and  constitutional  protection  which 
have  become  established  in  our  system  of  laws,  and  not 
generally  by  rules  that  pertain  to  forms  of  procedure  merely. 
In  judicial  proceedings  the  law  of  the  land  requires  a  hearing 
before  condemnation,  and  judgment  before  dispossession ;  but 
when  property  is  appropriated  by  the  government  to  public 
uses,  or  the  legislature  interferes  to  give  direction  to  its  title 
through  remedial  statutes,  different  considerations  from  those 
which  regard  the  controversies  between  man  and  man  must 
prevail,  different  proceedings  are  required,  and  we  have  only 
to  see  whether  the  interference  can  be  justified  by  the  estab- 
lished rules  applicable  to  the  special  case.  Due  process  of  law 
in  each  particular  case  means  such  an  exertion  of  the  powers 
of  government  as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for  the  protection  of 
individual  rights  as  those  maxims  prescribe  for  the  class  of 
cases  to  which  the  one  in  question  belongs.  ...  In  every 
government  there  is  inherent  authority  to  appropriate  the 
property  of  the  citizen  for  the  necessities  of  the  State,  and 
constitutional  provisions  do  not  confer  the  power,  though 
they  generally  surround  it  with  safeguards  to  prevent  abuse. 
The  restraints  are,  that  when  specific  property  is  taken,  a 
pecuniary  compensation,  agreed  upon  or  determined  by  judi- 
cial inquiry,  must  be  paid."  pp.  *356,  *357.  In  his  discussion 
as  to  the  meaning  and  scope  of  the  Fourteenth  Amendment 
the  same  writer  in  his  edition  of  Story  on  the  Constitution, 
after  observing  that  every  species  of  individual  property  was 
subject  to  be  appropriated  for  the  special  needs  of  either  the 
State  or  national  government,  but  that  the  power  to  appropri- 
ate was  subject  to  the  restriction,  among  others,  that  it  must 
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not  be  exercised  without  making  due  compensation  for  what- 
ever is  taken,  says :  '^  Due  process  of  law  reqaires,  first,  the 
legislative  act  authorizing  the  appropriation,  pointing  out  how 
it  may  be  made  and  how  the  compensation  shall  be  assessed ; 
and,  second,  that  the  parties  or  oflScers  proceeding  to  make 
the  appropriation  shall  keep  within  the  authority  conferred, 
and  observe  every  regulation  which  the  act  makes  for  the 
protection  or  in  the  interest  of  the  property  owner,  except  as 
he  may  see  fit  voluntarily  to  waive  them."  2  Story  Const. 
§  1956. 

In  our  opinion,  a  judgment  of  a  state  court,  even  if  it  be 
authorized  by  statute,  whereby  private  property  is  taken  for 
the  State  or  under  its  direction  for  public  use,  without  compen- 
sation made  or  secured  to  the  owner,  is,  upon  principle  and 
authority,  wanting  in  the  due  process  of  law  required  by  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States,  and  the  afiirmance  of  such  judgment  by  the  highest 
court  of  the  State  is  a  denial  by  that  State  of  a  right  secured 
to  the  owner  by  that  instrument. 

It  remains  to  inquire  whether  the  necessary  effect  of  the 
proceedings  in  the  court  below  was  to  appropriate  to  the 
public  use  any  property  right  of  the  railroad  company  with- 
out compensation  being  made  or  secured  to  the  owner. 

The  contention  of  the  railroad  company  is  that  the  verdict 
and  judgment  for  one  dollar  as  the  amount  to  be  paid  to  it 
was,  in  effect,  an  appropriation  of  its  property  rights  without 
any  compensation  whatever;  that  the  judgment  should  be 
read  as  if  in  form  as  well  as  in  fact  it  made  no  provision  , 
whatever  for  compensation  for  the  property  so  appropriated,  i 

Undoubtedly  the  verdict  may  not  unreasonably  be  takeny 
as  meaning  that,  in  the  judgment  of  the  jury,  the  company's 
propert}^  proposed  to  be  taken,  was  not  materially  damaged ; 
that  is,  looking  at  the  nature  of  the  property  and  the  purposes 
for  which  it  was  obtained  and  was  being  used,  that  which  was 
taken  from  the  company  was  not,  in  the  judgment  of  the  jury, 
of  any  substantial  value  in  money.  The  owner  of  private 
property  taken  under  the  right  of  eminent  domain  obtains 
jast  compensation  if  he  is  awarded  such  sum  as,  under  all  the 
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circumstances,  is  a  fair  and  full  equivalent  for  the  thing  taken 
from  him  by  the  public. 

If  the  opening  of  the  street  across  the  railroad  tracks  did 
not  unduly  interfere  with  the  company's  use  of  the  right  of 
way  for  legitimate  railroad  purposes,  then  its  compensation 
would  be  nominal.  But  whether  there  was  such  an  interfere 
enoe,  what  was  its  extent,  and  what  was  the  value  of  that  lost 
by  the  company  as  the  direct  result  of  such  interference,  were 
questions  of  fact  which  the  State  committed  to  the  jury  under 
such  instructions  touching  the  law  as  were  proper  and  neces- 
sary. It  was  for  the  jury  to  determine  the  facts,  but  it  be< 
longed  to  the  court  to  determine  the  legal  principles  by  which 
they  were  to  be  governed  in  fixing  the  amount  of  compensa- 
tion to  the  owner. 

Whatever  may  have  been  the  power  of  the  trial  court  to 
set  aside  the  verdict  as  not  awarding  just  compensation,  or  the 
authority  of  the  Supreme  Court  of  Illinois  under  the  constitu- 
tion and  laws  of  the  State  to  review  the  facts,  can  this  court 
go  behind  the  final  judgment  of  the  state  court  for  the  pur- 
pose of  reexamining  and  weighing  the  evidence,  and  of  deter- 
mining whether,  upon  the  facts,  the  jury  erred  in  not  returning 
a  verdict  in  favor  of  the  railroad  company  for  a  larger  sum 
than  one  dollar?  This  question  may  be  considered  in  two 
aspects:  first,  with  reference  to  the  Seventh  Amendment  of 
the  Constitution,  providing  that  ^^in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury  shall  be  otherwise  reexamined  in  any  court  of  the 
United  States,  than  according  to  the  rules  of  the  common 
law  " ;  second,  with  reference  to  the  statute,  Rev.  Stat.  §  709, 
which  provides  that  the  final  judgment  of  the  highest  court 
of  a  State  in  certain  named  cases  may  be  reexamined  in  this 
court  upon  writ  of  error. 

It  is  clear  that  the  last  clause  of  the  Seventh  Amendment 
is  not  restricted  in  its  application  to  suits  at  common  law  tried 
before  juries  in  the  courts  of  the  United  States.  It  applies 
equally  to  a  case  tried  before  a  jury  in  a  state  court  and 
brought  here  by  writ  of  error  from  the  highest  court  of  the 
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State.  One  of  the  objections  made  to  the  acceptance  of  the 
Constitution  as  it  came  from  the  hands  of  the  Convention  of 
1787  was  that  it  did  not,  in  express  words,  preserve  the  right 
of  trial  by  jury,  and  that  under  it,  facts  tried  by  a  jury  could 
be  reexamined  by  the  courts  of  the  United  States  otherwise 
than  according  to  the  rules  of  the  common  law.  The  Seventh 
Amendment  was  intended  to  meet  these  objections,  and  to 
deprive  the  courts  of  the  United  States  of  any  such  authority. 
It  could  not  have  been  intended  thus  to  restrict  the  power  of 
the  courts  of  the  United  States  to  reexamine  facts  tried  by 
juries  in  the  courts  of  the  Union,  and  leave  it  open  for  those 
courts  to  reexamine,  in  disregard  of  the  rules  of  the  common 
law,  facts  tried  by  juries  empanelled  in  the  state  courts  in 
cases  which,  by  reason  of  the  questions  involved  in  them,  could 
be  brought  under  the  cognizance  of  the  courts  of  the  United 
States. 

In  The  Justices  v.  Murray^  9  Wall.  274,  278  —  a  case  re- 
moved from  a  state  court  to  a  Circuit  Court  of  the  United 
States,  after  verdict  in  the  state  court,  and  brought  from  the 
latter  court  to  this  court  by  writ  of  error — the  question  was 
presented  as  to  the  constitutionality  of  so  much  of  the  5th 
section  of  the  act  of  March  3,  1863,  c.  81,  12  Stat.  755,  as 
authorized  the  removal  of  a  judgment  in  a  state  court,  in 
which  the  case  was  tried  by  a  jury,  to  the  Circuit  Court  of 
the  United  States  for  a  retrial  on  the  facts  and  the  law.  The 
argument  was  made  that  as  by  the  construction  uniformly 
given  to  the  first  clause  of  the  amendment  the  suits  there 
mentioned  were  only  those  in  the  Federal  courts,  the  words 
^'  and  no  fact  tried  by  a  jury,"  mentioned  in  the  second  clause, 
relate  to  trial  by  jury  only  in  such  courts.  But  this  court 
said :  "  It  is  admitted  that  the  clause  applies  to  the  appellate 
powers  of  the  Supreme  Court  of  the  United  States  in  all  com- 
mon law  cases  coming  up  from  an  inferior  Federal  court,  and 
also  to  the  Circuit  Court  in  like  cases,  in  the  exercise  of  its 
appellate  powers.  And  why  not,  as  it  respects  the  exercise 
of  these  powers  in  cases  of  Federal  cognizance  coming  up 
from  a  state  court?  The  terms  of  the  amendment  are  gen- 
eral, and  contain  no  qualification  in  respect  of  the  restriction 
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upon  the  appellate  jurisdiction  of  the  courts,  except  as  to  the 
class  of  cases,  namely,  suits  at  common  law,  where  the  trial 
has  been  by  jury.  The  natural  inference  is  that  no  other 
was  intended.  Its  language,  upon  any  reasonable,  if  not 
necessary  interpretation,  we  think,  applies  to  this  entire  class, 
no  matter  from  what  court  the  case  comes,  of  which  cogni- 
zance can  be  taken  by  the  appellate  court.  It  seems  to  us  also 
that  cases  of  Federal  cognizance,  coming  up  from  state  courts, 
are  not  only  within  the  words,  but  are  also  within  the  reason 
and  policy  of  the  amendment.  They  are  cases  involving  ques- 
tions arising  under  the  Constitution,  the  laws  of  the  United 
States  and  treaties,  or  under  some  other  Federal  authority ; 
and,  therefore,  are  as  completely  within  the  exercise  of  the 
judicial  power  of  the  United  States,  as  much  so  as  if  the  cases 
had  been  originally  brought  in  some  inferior  Federal  court 
No  other  cases  tried  in  the  state  courts  can  be  brought  under 
the  appellate  jurisdiction  of  this  court  or  any  inferior  Federal 
court  on  which  appellate  jurisdiction  may  have  been  conferred. 
The  case  must  be  one  involving  some  Federal  question,  and 
it  is  difficult  to  perceive  any  sensible  reason  for  the  distinction 
that  is  attempted  to  be  made  between  the  reexamination  by 
the  appellate  court  of  a  cause  coming  from  an  inferior  Federal 
court,  and  one  of  the  class  above  mentioned  coming  up  from 
a  state  court.  In  both  instances  the  cases  are  to  be  disposed 
of  by  the  same  system  of  laws  and  by  the  same  judicial  tribu- 
nal." It  was,  therefore,  held  that  Congress  could  not  author- 
ize a  Circuit  Court  of  the  United  States,  upon  the  removal 
of  a  case  tried  by  a  jury  in  a  state  court,  to  retry  "  the  facts 
and  law." 

Upon  the  reasoning  in  the  case  just  referred  to,  it  would 
seem  to  be  clear  that  the  last  clause  of  the  Seventh  Amendment 
forbids  the  retrial  by  this  court  of  the  facts  tried  by  the  jury 
in  the  present  case.  This  conclusion  is  not  affected  by  the 
circumstance  that  this  proceeding  is  to  be  referred  to  the 
State's  power  of  eminent  domain,  in  which  class  of  cases  it 
has  been  held  that,  in  the  absence  of  express  constitutional 
provisions  on  the  subject,  the  owner  of  private  property  taken 
for  public  use  cannot  claim,  as  of  right,  that  his  compensation 
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shall  be  ascertained  by  a  common  law^  jury.  The  reason  for 
this  rule  is,  that  before  the  establishment  of  the  government 
of  the  United  States  it  had  been  the  practice  in  this  country 
and  in  England  to  ascertain  by  commissioners,  special  tribu- 
nals and  other  like  agencies,  the  compensation  to  be  made 
to  owners  of  private  property  taken  for  public  use,  and  it  was 
not  to  be  supposed  that  the  general  provisions  in  American 
constitutions,  national  and  state,  preserving  the  right  of 
trial  by  jury,  superseded  that  practice.  Lewis  on  Eminent 
Domain,  311,  312,  and  authorities  cited.  But,  in  Illinois, 
such  practice  is  not  permitted  in  cases  of  the  condemnation 
of  private  property  for  public  use.  The  state  constitution 
of  184:8  provided  that  "  the  right  of  trial  by  jury  shall  remain 
inviolate  and  shall  extend  to  all  cases  at  law  without  regard 
to  the  amount  in  controversy."  Art.  13,  §  6.  The  constitu- 
tion of  1870  provides  that  "the  right  of  trial  by  jury,  as 
heretofore  enjoyed,  shall  remain  inviolate,  but  the  trial  of 
civil  cases  before  the  justices  of  the  peace  by  a  jury  of  less 
than  twelve  men  may  be  authorized  by  law."  Art.  2,  §  5. 
And  by  the  latter  instrument,  as  we  have  seen,  it  is  expressly 
provided  that  the  just  compensation  required  to  be  made  to 
the  owner  of  private  property  taken  or  damaged  for  public 
use  "shall  be  ascertained  by  a  jury  as  shall  be  prescribed  by 
law."  Art.  2,  §  13.  That  the  last-named  provision  prohib- 
ited the  ascertainment  of  such  compensation  in  any  other 
mode  than  by  a  jury,  is  made  clear  by  the  decision  of  the 
Supreme  Court  of  Illinois  in  Kine  v.  Defenhaughy  64  Illinois, 
291,  in  which  it  was  adjudged  that  a  provision  in  a  statute 
of  Illinois  authorizing  commissioners  of  highways,  or  three 
supervisors  of  the  county  on  appeal  from  the  commissioners, 
to  ascertain  the  damages  sustained  by  reason  of  the  construc- 
tion of  a  highway  across  the  owner's  premises,  was  superseded 
by  the  thirteenth  section  of  article  2  of  the  state  constitution 
—  the  court  observing  that  a  trial  by  jury  was  "a  constitu- 
tional right  of  which  the  party  may  not  be  debarred  either 
by  the  action  or  non-action  of  the  legislature.  People  v. 
McRoberUy  62  Illinois,  38."  The  persons  empanelled  in  this 
case  to  ascertain  the  just  compensation  due  to  the  railroad 
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company  constitated  a  jury  as  ordained  by  the  constitution 
of  Illinois  in  cases  of  the  condemnation  of  private  property 
for  public  use,  and,  being  a  jury  within  the  meaning  of  the 
Seventh  Amendment  of  the  Constitution  of  the  United  States, 
the  facts  tried  by  it  cannot  be  retried  "  in  any  court  of  the 
United  States  otherwise  than  according  to  the  rules  of  the 
common  law."  The  only  modes  known  to  the  common  law 
"  to  reexamine  such  facts,  are  the  granting  of  a  new  trial  by 
the  court  where  the  issue  was  tried,  or  to  which  the  record 
was  properly  returnable,  or  the  award  of  a  venire  facias  de 
novo  by  an  appellate  court,  for  some  error  of  law  which  inter- 
vened in  the  proceedings."  Parsons  v.  Bedford^  3  Pet.  433, 
447,  448 ;  EaUroad  Co.  v.  Fraloff,  100  U.  S.  24,  31. 

To  this  may  be  added  that  Congress  has  provided  that  the 
final  judgment  of  the  highest  court  of  a  State  in  cases  of  which 
this  court  may  take  cognizance,  shall  be  reexamined  upon  writ 
of  error,  a  process  of  common  law  origin,  which  removes  noth- 
ing for  reexamination  but  questions  of  law  arising  upon  the 
record.  Egan  v.  Ilart^  165  U.  S.  188.  Even  if  we  were  of  opin- 
ion in  view  of  the  evidence  that  the  jury  erred  in  finding  that 
no  property  right,  of  substantial  value  in  money,  had  been 
taken  from  the  railroad  company,  by  reason  of  the  opening  of 
a  street  across  its  right  of  way,  we  cannot,  on  that  ground, 
reexamine  the  final  judgment  of  the  state  court.  We  are  per- 
mitted only  to  inquire  whether  the  trial  court  prescribed  any 
rule  of  law  for  the  guidance  of  the  jury  that  was  in  absolute 
disregard  of  the  company's  right  to  just  compensation. 

We  say,  "  in  absolute  disregard  of  the  company's  right  to 
just  compensation,"  because  we  do  not  wish  to  be  understood 
as  holding  that  every  order  or  ruling  of  the  state  court  in  a 
case  like  this  may  be  reviewed  here,  notwithstanding  our 
jurisdiction,  for  some  purposes,  is  beyond  question.  Many 
matters  may  occur  in  the  progress  of  such  cases  that  do  not 
necessarily  involve,  in  any  substantial  sense,  the  Federal  right 
alleged  to  have  been  denied ;  and  in  respect  of  such  matters, 
that  which  is  done  or  omitted  to  be  done  by  the  state  court 
may  constitute  only  error  in  the  administration  of  the  law 
under  which  the  proceedings  were  instituted. 
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In  Lent  v.  Tillsan,  140  U.  S.  316,  331,  which  was  a  case  of 
the  widening  of  a  public  street,  for  the  cost  of  which  bonds 
were  issued,  to  be  paid  by  taxation  on  the  lands  benefited,  in 
proportion  to  the  benefits,  and  in  which  it  was  alleged  by  a 
property  owner  that  the  local  statute  had  been  so  administered 
as  to  deprive  him  of  his  property  without  due  process  of  law, 
this  court  said:  *' Errors  in  the  mere  administration  of  the 
statute,  not  involving  jurisdiction  of  the  subject-matter  and  of 
the  parties,  could  not  justify  this  court,  in  its  reexamination 
of  the  judgment  of  the  state  court,  upon  writ  of  error,  to  hold 
that  the  State  had  deprived,  or  was  about  to  deprive,  the 
plaintiflFs  of  their  property  without  due  process  of  law. 
Whether  it  was  expedient  to  widen  Dupont  Street,  or  whether 
the  board  of  supervisors  should  have  so  declared,  or  whether 
the  board  of  commissioners  properly  apportioned  the  cost 
of  the  work,  or  correctly  estimated  the  benefits  accruing  to  the 
different  owners  of  property  affected  by  the  widening  of  the 
street,  or  whether  the  board's  incidental  expenses  in  executing 
the  statute  were  too  great,  or  whether  a  larger  amount  of 
bonds  were  issued  than*  should  have  been,  the  excess,  if  any, 
not  being  so  great  as  to  indicate  upon  the  face  of  the  trans- 
action a  palpable  and  gross  departure  from  the  requirements 
of  the  statute,  or  whether  upon  the  facts  disclosed  the  report 
of  the  commissioners  should  have  been  confirmed,  are  none  of 
them  issues  presenting  Federal  questions,  and  the  judgment  of 
the  state  court  upon  them  cannot  be  reviewed  here." 

In  harmony  with  those  views,  we  may  say  in  the  present 
case  that  the  state  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  being  under  a  duty  to  guard 
and  protect  the  constitutional  right  here  asserted,  the  final 
jadgment  ought  not  to  be  held  to  be  in  violation  of  the  due 
process  of  law  enjoined  by  the  Fourteenth  Amendment,  unless- 
by  its  rulings  upon  questions  of  law  the  company  was  pre- 
vented from  obtaining  substantially  any  compensation.  See 
also  Marchant  v.  Pennsylvania  Railroad^  153  U.  S.  380. 

The  principal  point  of  dispute  between  the  parties  was 
whether  the  railroad  company,  by  reason  of  the  opening  of  the 
street,  was  entitled  to  recover  a  sum  equal  to  the  difference 
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between  the  value  of  the  land  in  question  as  land,  without  any 
restriction  on  its  right  to  use  it  for  any  lawful  purpose,  and 
the  value  of  the  land  when  burdened  with  the  right  of  the 
public  to  use  it  for  the  purposes  of  a  street  crossing. 

In  its  opinion  in  this  case  the  Supreme  Court  of  Illinois  says 
that  when  a  city  council,  under  the  authority  of  the  act  of 
April  10,  1872,  extends  a  street  across  railroad  tracks  or  right 
of  way,  "  it  does  not  condemn  the  land  of  the  railroad  com- 
pany nor  prevent  the  use  of  the  tracks  and  right  of  way." 
14:9  Illinois,  457.  We  take  this  to  be  a  correct  interpretation 
of  the  local  statute,  and  as  indicating  not  only  the  interest 
acquired  by  the  public  through  proceedings  instituted  for  the 
extension  of  a  street  across  the  tracks  and  right  of  way  of  the 
railroad  company,  but  also  the  extent  to  which  the  company 
was  deprived,  by  the  proceedings  for  condemnation,  of  any 
right  in  respect  of  the  land.  Such  being  the  law  of  the  State, 
it  would  necessarily  follow  that  the  jury,  in  ascertaining  the 
amount  of  compensation,  could  not  properly  take  as  a  basis  of 
calculation  the  market  value  of  the  land  as  land.  The  land 
as  such  was  not  taken,  the  railroad  company  was  not  prevented 
from  using  it,  and  its  use  for  all  the  purposes  for  which  it  was 
held  by  the  railroad  company  was  interfered  with  only  so  far 
as  its  exclusive  enjoyment  for  purposes  of  railroad  tracks  was 
diminished  in  value  by  subjecting  the  land  within  the  crossing 
to  public  use  as  a  street.  The  Supreme  Court  of  Illinois  well 
said  that  ^'  the  measure  of  compensation  is  the  amount  of 
decrease  in  the  value  of  the  use  for  railroad  purposes  caused 
by  the  use  for  purposes  of  a  street,  such  use  for  the  purposes 
of  a  street  being  exercised  jointly  with  the  use  of  the  com- 
panies for  railroad  purposes.  In  other  words,  the  company 
is  to  be  compensated  for  the  diminution  in  its  right  to  use  its 
tracks  caused  by  the  existence  and  use  of  the  street."  149 
Illinois,  457. 

But  it  was  contended  in  the  court  below,  and  is  here  con- 
tended, that  the  land  was  subject  to  sale  by  the  company  for 
any  lawful  use;  that  after  being  condemned  for  purposes  of  a 
public  street  it  could  not  be  sold  as  land  held  for  private  use 
could  be  sold  in  the  market ;  consequently,  its  salable  value, 
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treating  it  as  land  simply,  was  practically  destroyed  by  the 
opening  of  a  public  street  across  it.  Touching  this  point 
the  state  court,  observing  that  a  railroad  company  can  only 
acquire  land,  whether  by  voluntary  purchase  or  otherwise,  for 
railroad  purposes  as  defined  in  its  charter,  and  that  in  this 
case  the  descriptions  of  the  strips  of  land  conveyed  to  the 
appellant,  as  set  forth  in  the  conveyances  introduced  in  evi- 
dence, show  that  the  strips  were  purchased  for  railroad  right 
of  way,  and  they  have  been  ever  since  so  used,  said :  ^^  It  is 
manifest  that  the  appellant  is  restricted  in  its  use  of  the  right 
of  way  over  which  this  street  is  to  be  extended  to  those  pur- 
poses for  which  such  right  of  way  is  now  used.  The  future 
use  must  be  the  same  as  the  present  use  so  long  as  the  ap- 
pellant continues  to  operate  its  railroad,  unless  the  legislature 
shall  permit  it  to  change  its  route."  149  Illinois,  457,  461. 
The  Supreme  Court  of  Illinois,  therefore,  held  that  the  trial 
court  did  not  err  in  excluding  evidence  to  show  the  general 
salable  value  of  the  right  of  way  included  in  the  crossing,  or 
its  general  value  for  other  uses  than  that  to  which  it  was 
applied.  According  to  this  view  of  the  powers  of  the  rail- 
road company,  it  is  clear  that  the  jury  could  not  properly 
have  taken  into  consideration  the  possibility  of  such  legisla- 
tive permission  being  granted ;  that  is,  the  power  of  the  legis- 
lature to  permit  a  change  of  route,  and  the  possibility  of  the 
exercise  of  that  power,  could  not  be  elements  in  the  inquiry 
as  to  the  compensation  to  be  now  awarded  to  the  railroad 
company. 

But  even  if  it  were  true  that  the  company,  so  long  as  it 
operated  its  railroad,  could  without  legislative  permission 
take  up  its  tracks  placed  across  the  land  in  question,  and 
use  the  land  for  purposes  other  than  for  a  right  of  way,  the 
jury  could  not  properly  have  taken  into  consideration  the 
possibility  that  at  some  future  time  the  company  would  adopt 
that  course,  and  thereby  put  itself  in  condition,  if  no  street 
were  opened  across  it,  to  sell  its  land  for  what  it  was  worth 
as  land,  freed  from  any  public  easement.  Such  a  possibility 
was  too  remote  and  contingent  to  have  been  taken  into  ac- 
count.    There  was  nothing  in  the  evidence,  introduced  or 
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offered  and  excluded,  suggesting  any  probability  that  the 
company  intended  to  use  or  would  in  the  near  future  use 
the  land  within  the  crossing  for  any  other  purpose  than  as 
a  right  of  way.  While,  as  held  in  Booin  Co,  v.  Patterson^ 
98  U.  8.  403,  408,  the  general  rule  is  that  compensation  ''  is 
to  be  estimated  by  reference  to  the  uses  for  which  the  prop- 
erty is  suitable,  having  regard  to  the  existing  business  and 
wants  of  the  community,  or  such  as  may  be  reasonably  ex- 
pected in  the  immediate  future,"  it  is  well  settled  that  ^'  mere 
possible  or  imaginary  uses,  or  the  speculative  schemes  of  its 
proprietor,  are  to  be  excluded."  Pierce  on  Railroads,  217, 
and  authorities  cited ;  Worcester  v.  Great  FalU  Manf.  Co.^ 
41  Maine,  159,  164 ;  Dorian  v.  East  Brandywme  <6  Waynes- 
burg  Railroad,  46  Penn.  St.  520,  525. 

The  company  must  be  deemed  to  have  laid  its  tracks 
within  the  corporate  limits  of  the  city  subject  to  the  con- 
dition—  not,  it  is  true,  expressed,  but  necessarily  implied  — 
that  new  streets  of  the  city  might  be  opened  and  extended 
from  time  to  time  across  its  tracks  as  the  public  convenience 
required,  and  under  such  restrictions  as  might  be  prescribed 
by  statute.  Suppose  the  city  had  many  years  ago  acquired 
the  land  in  question  by  purchase  or  condemnation  for  the 
purpose  of  extending  and  had  extended  a  street  over  it,  and 
that  the  railroad  company  had  thereafter  acquired  by  con- 
demnation the  right  to  lay  its  tracks  across  the  street  upon 
making  just  compensation  to  the  city.  In  ascertaining,  in 
such  a  case,  the  compensation  due  the  city,  would  it  not  be 
assumed,  the  street  having  once  been  opened,  that  the  con- 
venience of  the  public  would  always  require  it  to  be  kept 
open,  and  that,  therefore,  compensation  was  to  be  ascertained, 
not  upon  the  basis  of  the  value  of  the  city^s  land,  as  land, 
when  crossed  by  the  railroad  tracks,  but  upon  the  basis  that 
the  land  would  always  be  a  part  of  a  public  street?  Both 
branches  of  this  question  must  be  answered  in  the  affirma- 
tive. But  they  should  not  be  so  answered  if  the  position  of 
the  railroad  company  be  sound ;  for,  according  to  its  con- 
tention, the  jury,  in  the  case  supposed,  must  have  taken  into 
account  the  possibility  that  the  city  might  at  some  future 
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time  discontinue  the  street,  and  sell  the  land  or  devote  it  to 
other  purposes.  There  was  and  is  no  more  probability  that 
the  city,  in  the  case  supposed,  would  close  the  street  than,  in 
this  case,  that  the  railroad  company  will  take  up  its  tracks 
from  the  land  in  question.  Such  a  probability  was  too  re- 
mote to  be  regarded  as  an  element  in  the  inquiry  as  to 
compensation.  When  these  proceedings  were  instituted  the 
railroad  company  had  an  exclusive  right  to  use  the  land  in 
question  for  tracks  upon  which  to  move  its  cars,  and  the 
city  did  not  propose  to  interfere  in  any  degree  with  the  en- 
joyment of  that  right,  otherwise  than  by  the  opening  of  a 
street  across  the  tracks  for  public  use.  To  what  extent  was 
the  value  of  the  company's  right  to  use  the  land  for  railroad 
tracks  unduly  diminished  by  opening  across  it  a  public  street  ? 
Under  all  the  circumstances,  in  view  of  the  purpose  for  which 
the  railroad  company  obtained  the  land,  for  which  the  land 
was  in  fact  used,  and  for  which  it  was  likely  to  be  always 
used  —  which  purpose  is  the  most  valuable  one  for  the  rail- 
road company  —  that  was  the  only  question  to  be  determined 
by  the  jury.  As  the  right  to  open  a  street  across  the  railroad 
tracks  was  all  that  the  city  sought  to  obtain  by  the  proceed- 
ing for  condemnation,  it  was  not  bound  to  obtain  and  pay  for 
the  fee  in  the  land  over  which  the  street  was  opened.  If, 
prior  to  the  institution  of  these  proceedings,  the  railroad 
company  had  constructed  upon  the  land  embraced  within 
the  crossing  buildings  to  be  used  in  its  business,  it  would 
have  been  necessary  for  the  jury,  in  ascertaining  the  just  com- 
pensation to  be  awarded,  to  take  into  consideration  the  value 
of  such  buildings.  But  no  such  case  is  before  us.  The  case 
is  simply  one  of  the  opening  of  a  street  across  land  with  no 
buildings  upon  it,  and  used  only  for  railroad  tracks. 

It  is  next  contended  that  error  of  law  was  committed  by 
the  refusal  of  the  court  to  allow  the  company  to  prove  that 
in  the  event  of  the  opening  of  the  street  it  would  be  neces- 
sary, in  order  that  the  railroad  be  properly  and  safely  oper- 
ated, to  construct  gates  and  a  tower  for  operating  them, 
plank  the  crossing,  fill  between  the  rails,  put  in  an  extra 
rail,  and  to  incur  an  annual  expense  of  depreciations,  main- 
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tenance,  employment  of  gatemen,  etc.  It  was  not  claimed 
that  the  railroad  company  could  recover  specifically  on  ac- 
count of  such  expenditures,  but  that  the  proof  of  their  being 
made  necessary  by  the  opening  of  the  street  was  admissible 
for  the  purpose  of  showing  the  compensation  due  to  the  com- 
pany. There  are  some  authorities  that  seem  to  support  the 
view  taken  by  the  railroad  company,  but  we  are  of  opinion 
that  no  error  was  committed  in  excluding  the  evidence  offered. 
The  plaintiff  in  error  took  its  charter  subject  to  the  power 
of  the  State  to  provide  for  the  safety  of  the  public,  in  so  far 
as  the  safety  of  the  lives  and  persons  of  the  people  were  in- 
volved in  the  operation  of  the  railroad.  The  company  laid 
its  tracks  subject  to  the  condition  necessarily  implied  that 
their  use  could  be  so  regulated  by  competent. authority  as 
to  insure  the  public  safety.  And  as  all  property,  whether 
owned  by  private  persons  or  by  corporations,  is  held  subject 
to  the  authority  of  the  State  to  regulate  its  use  in  such  man- 
ner as  not  to  unnecessarily  endanger  the  lives  and  the  personal 
safety  of  the  people,  it  is  not  a  condition  of  the  exercise  of  that 
authority  that  the  State  shall  indemnify  the  owners  of  prop- 
erty for  the  damage  or  injury  resulting  from  its  exercise. 
Property  thus  damaged  or  injured  is  not,  within  the  meaning 
of  the  Constitution,  taken  for  public  use,  nor  is  the  owner  de- 
prived of  it  without  due  process  of  law.  The  requirement 
that  compensation  be  made  for  private  property  taken  for 
public  use  imposes  no  restriction  upon  the  inherent  power  of 
the  State  by  reasonable  regulations  to  protect  the  lives  and 
secure  the  safety  of  the  people.  In  the  recent  case  of  N,  Zl 
<b  N.  E.  Railroad  v.  Bristol,  151  U.  S.  556,  567,  this  court 
declared  it  to  be  thoroughly  established  that  the  inhibitions 
of  the  Constitution  of  the  United  States  upon  the  impairment 
of  the  obligation  of  contracts,  or  the  deprivation  of  property 
without  due  process  or  of  the  equal  protection  of  the  laws,  by 
the  States,  are  not  violated  by  the  legitimate  exercise  of  legis- 
lative power  in  securing  the  public  safety,  health  and  morals. 
"  The  governmental  power  of  self-protection,"  the  court  said, 
"cannot  be  contracted  away,  nor  can  the  exercise  of  rights 
granted,  nor  the  use  of  property  be  withdrawn  from  the  im- 


Digiti 


zed  by  Google 


CHICAGO,    BURLINGTON   &c.   R'D  r.   CHICAGO.      253 
Opinion  of  the  Court. 

plied  liability  to  governmental  regulation  in  particulars  essen- 
tial to  the  preservation  of  the  community  from  injury."  See 
Nefw  Orleans  Oa%  Co.  v.  Louisiana  Light  Co.y  115  U.  S.  650, 
671. 

In  Toledo^  Peoria  <&  Warsaw  Railway  v.  Deacon^  63  Illi- 
nois, 91,  the  Supreme  Court  of  Illinois  said :  "  The  State  has 
reserved  to  itself  the  power  to  enact  all  police  laws  necessary 
and  proper  to  secure  and  protect  the  life  and  property  of  the 
citizen.  Prominent  among  the  rights  reserved,  and  which 
must  inhere  in  the  State,  is  the  power  to  regulate  the  ap- 
proaches to  and  the  crossing  of  public  highways,  and  the  pas- 
sage through  cities  and  villages,  where  life  and  property  are 
constantly  in  imminent  danger  by  the  rapid  and  fearful  speed 
of  railway  trains.  The  exercise  of  their  franchises  by  corpo- 
rations must  yield  to  the  public  exigencies  and  the  safety  of 
the  community."  And  in  Illinois  Central  Railroad  v.  Willen- 
horffy  117  Illinois,  203,  where  the  question  was  whether  a  rail- 
road company  could  be  required  to  construct  a  farm  crossing 
over  its  road  years  after  the  road  had  been  built,  the  court 
said :  "  The  point  is  made,  however,  that  these  provisions  are 
not  obligatory  on  this  corporation  because  they  were  enacted 
many  years  since  it  received  its  charter  from  the  State.  This 
is  a  misapprehension  of  the  law.  The  regulations  in  regard 
to  fencing  railroad  tracks,  and  the  construction  of  farm  cross- 
ings for  the  use  of  adjoining  land  owners,  are  police  regula- 
tions in  the  strict  sense  of  those  terms,  and  apply  with  equal 
force  to  corporations  whose  tracks  are  already  built,  as  well 
as  to  those  to  be  thereafter  constructed.  They  have  reference 
to  the  public  security  both  as  to  persons  and  to  property. 
.  .  .  No  reason  is  perceived  why,  upon  the  same  prin- 
ciple on  which  a  railroad  corporation  may  be  required  to 
fence  its  track  and  construct  cattle  guards,  it  may  not  be 
required  also  to  construct  farm  crossings." 

In  Chicago  <&  Northwestern  Railway  Co,  v.  Chicago^  140 
Illinois,  309,  317-319,  the  question  was  whether,  in  a  case 
where  a  city  institutes  a  condemnation  proceeding  to  open  or 
extend  a  street  across  a  railroad  already  constructed,  the  com- 
pany owning  such  railroad  was  entitled  to  be  allowed,  as  a 
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part  of  its  just  compensation,  the  amount  of  its  expenses  in 
constructing  and  maintaining  the  street  crossing.  In  that 
case  it  appeared  that  the  railroad  was  constructed  prior  to 
the  above  act  of  1872  for  the  incorporation  of  cities  and 
villages,  and  before  the  passage  of  the  act  of  1874,  which 
required  that  thereafter  at  all  railroad  crossings  of  highways 
'^and  streets"  the  railroad  companies  should  construct  and 
maintain  such  crossings,  and  the  approaches  thereto,  within 
their  respective  rights  of  way,  so  that  at  all  times  they  should 
be  safe  as  to  person  and  property.  2  Starr  &  Curt.  Ann. 
Stat.  1927.  The  court  said:  ^^ Government  owes  to  its  citi- 
zens the  duty  of  providing  and  preserving  safe  and  convenient 
highways.  From  this  duty  results  the  right  of  public  control 
over  public  highways.  Bailroads  are  public  highways,  and  in 
their  relations  as  such  to  the  public  are  subject  to  legislative 
supervision,  though  the  interests  of  their  shareholders  are  pri- 
vate property.  Every  railroad  company  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  extend  the  public 
highways  and  streets  across  such  right  of  way.  ...  If 
railroads  so  far  as  they  are  public  highways  are,  like  other 
highways,  subject  to  legislative  supervision,  then  railroad 
companies  in  their  relations  to  highways  and  streets  which 
intersect  their  rights  of  way  are  subject  to  the  control  of  the 
police  power  of  the  State ;  that  power  of  which  this  court  has 
said  that '  it  may  be  assumed  that  it  is  a  power  coextensive 
with  self-protection  and  is  not  inaptly  termed  the  law  of 
overruling  necessity.'  Zake  View  v.  Hose  Hill  Cemetery  Go,^ 
70  Illinois,  191.  The  requirement  embodied  in  section  8,  that 
railroad  companies  shall  construct  and  maintain  the  highway 
and  street  crossings  and  the  approaches  thereto  within  their 
respective  rights  of  way  is  nothing  more  than  a  police  regula- 
tion. It  is  proper  that  the  portion  of  the  street  or  highway 
which  is  within  the  limits  of  the  railroad  should  be  con- 
structed by  the  railroad  company  and  maintained  by  it, 
because  of  the  dangers  attending  the  operation  of  its  road. 
It  should  control  the  making  and  repairing  of  the  crossing 
for  the  protection  of  those  passing  along  the  street  and  of 
those  riding  on  the  cars.    .    .     .    The  items  of  expense  for 
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which  appellant  claims  compensation  are  such  only  as  are 
involved  in  its  compliance  with  a  police  regulation  of  the 
statute.  It  is  well  settled  that  '  neither  a  natural  person  nor 
a  corporation  can  claim  damages  on  account  of  being  com- 
pelled to  render  obedience  to  a  police  regulation  designed  to 
secure  the  common  welfare.'  Chicago  cJB  Alton  Railroad  v. 
Joliety  Lochport  dkc.  Railroad^  105  Illinois,  388.  It  has  been 
held  by  this  court  in  a  number  of  cases  that  railroad  corpora- 
tions may  b^  required  to  fence  their  tracks,  to  put  in  cattle 
guards,  to  place  upon  their  engines  a  bell,  and  to  do  other 
things  for  the  protection  of  life  and  property,  although  their 
charters  contained  no  such  requirements.  Oalena  <&  Chicago 
Union  Railroad  v.  Loomis,  13  Illinois,  548;  Galena  dk  Chi- 
cago Union  Railroad  v.  Dill^  22  Illinois,  264;  Ohio  db  Mis- 
eisaippi  Railroad  v.  McClelland^  25  Illinois,  140 ;  Peoria  tfe 
Pekiji  Union  Railway  v.  Peoria  d;  Farmington  Railroad^  105 
Illinois,  110.  .  .  .  Uncompensated  obedience  to  a  regulation 
enacted  for  the  public  safety  under  the  police  power  of  the 
State  is  not  a  taking  or  damaging  without  just  compensation 
of  private  property,  or  of  private  property  affected  with  a 
public  interest."  See  also  Mitgler  v.  Kansas,  123  U.  S.  623, 
668 ;  Boston  cfe  Maine  Railroad  v.  County  Commrs.,  79  Maine, 
386 ;  Thorpe  v.  Railroad,  27  Vermont,  140 ;  Lake  Shore  Rail- 
way V.  Cincinnati  dk  Sandmky  Railway,  30  Ohio  St.  604;  Port- 
land  dk  Rochester  Railroad  v.  Deering,  78  Maine,.  61,  70 ;  State 
V.  Chicago  Sc.  Railway,  (Neb.),  45  N.  W.  Rep.  469 ,  JV.  T.  df 
N.  E.  Railway  v.  Waterhury,  60  Connecticut,  1 ;  Charlotte, 
Columbia  dkc.  Railroad  v.  Oibbes,  142  U.  S.  386,  393. 

We  concur  in  these  views.  The  expenses  that  will  be  in- 
curred by  the  railroad  company  in  erecting  gates,  planking 
the  crossing,  and  maintaining  flagmen,  in  order  that  its  road 
may  be  safely  operated  —  if  all  that  should  be  required  — 
necessarily  result  from  the  maintenance  of  a  public  highway, 
under  legislative  sanction,  and  must  be  deemed  to  have  been 
taken  by  the  company  into  account  when  it  accepted  the 
privileges  and  franchises  granted  by  the  State.  Such  ex- 
penses must  be  regarded  as  incidental  to  the  exercise  of  the 
police  powers  of  the  State.    What  was  obtained,  and  all  that 
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was  obtained,  by  the  condemnation  proceedings  for  the  pnblic 
was  the  right  to  open  a  street  across  land  within  the  crossing 
that  was  used,  and  was  always  likely  to  be  used,  for  railroad 
tracks.  While  the  city  was  bound  to  make  compensation  for 
that  which  was  actually  taken,  it  cannot  be  required  to  com- 
pensate the  defendant  for  obeying  lawful  regulations  enacted 
for  the  safety  of  the  lives  and  property  of  the  people.  And 
the  value  to  the  railroad  company  of  that  which  was  taken 
from  it  is,  as  we  have  said,  the  difference  between  the  value 
of  the  right  to  the  exclusive  use  of  the  land  in  question  for 
the  purposes  for  which  it  was  being  used,  and  for  which  it 
was  always  likely  to  be  used,  and  that  value  after  the  city 
acquired  the  privilege  of  participating  in  such  use  by  the 
opening  of  a  street  across  it,  leaving  the  railroad  tracks  un- 
touched. Upon  that  theory  the  case  was  considered  by  the 
jury,  and  the  court  did  not  err  in  placing  it  before  them  upon 
that  basis  as  to  compensation. 

One  of  the  instructions  asked  by  the  company,  and  refused 
by  the  court,  was  to  the  effect  that  if  the  land  to  be  crossed 
by  the  proposed  street  was  of  such  width  and  dimensions  that 
it  would  be  practicable  for  the  company  or  those  acquiring 
title  under  it  to  lay  and  operate  other  railroad  tracks  in  addi- 
tion to  those  already  placed  thereon,  the  company  was  entitled 
to  recover  as  part  of  .the  compensation  to  be  awarded  the  dif- 
ference,  if  any,  between  the  value  of  the  strip  for  railroad  pur- 
poses with  the  right  to  lay  and  operate  thereon  such  additional 
tracks,  and  the  value  of  the  same  for  railroad  purposes  with 
the  right  to  use  and  operate  only  the  railroad  tracks  now  on 
the  same.  This  instruction  was  properly  refused,  because  it 
assumed,  as  matter  of  law,  that  the  opening  of  the  street 
across  the  existing  railroad  tracks  prevented  the  company 
from  laying  additional  tracks  across  the  land  within  the  cross- 
ing, if  there  was  room  for  such  tracks.  The  right  of  the  com- 
pany to  use  the  land  or  its  right  of  way  for  as  many  tracks  as 
it  reasonably  required  for  its  business  —  if  such  right  it  had 
when  the  present  proceedings  were  instituted  —  is  not  affected 
by  the  opening  of  the  street  in  question.  The  opening  of  the 
street  across  the  company's  land  —  the  city  not  acquiring  the 
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fee  simple  title —  was  necessarily  subject  to  the  right,  if  any, 
of  the  company  to  lay  down  additional  tracks  if  necessary  in 
the  proper  conduct  of  its  business. 

Another  instruction  asked  by  the  company,  and  to  the 
refusal  of  which  it  excepted,  was  to  the  eflFect  that  if  the  land 
of  the  railroad  company  to  be  crossed  by  the  proposed  street 
was  used  by  it  for  railroad  purposes  as  part  of  ^'  its  railroad 
and  terminal  facilities,"  and  the  value  of  such  railroad  and  ter- 
minal facilities  would  be  depreciated  and  lessened  by  the  use 
of  the  land  by  the  public  for  the  purposes  of  a  street  (such  use 
for  the  purposes  of  a  street  being  subject,  however,  to  the 
use  of  the  land  by  the  company  for  railroad  purposes),  then 
the  railroad  company  was  entitled  to  recover  from  the  city  a 
sum  equal  to  such  depreciation  in  value  as  damages  to  part 
of  its  land  not  taken  or  crossed  by  the  proposed  street.  This 
instruction  was  properly  refused.  It  was  objectionable  for 
the  reason,  if  there  were  no  other,  that  it  was  too  general. 
The  words  "its  railroad  and  terminal  facilities"  included  the 
company^s  entire  line  of  road  and  terminal  facilities  within, 
at  least,  the  corporate  limits  of  the  city.  The  land  within  the 
crossing  is  three  miles  inside  the  city  limits,  about  four  miles 
from  the  passenger  depot  of  the  company  and  a  thousand  feet 
from  its  nearest  freight  depot.  If  the  instruction  last  referred 
to  had  been  given,  the  range  of  inquiry  as  to  the  sum  due  the 
company  for  what  was  taken  from  it  would  have  been  ex- 
tended fur  beyond  what  was  required  or  permissible  in  order 
to  ascertain  the  amount  of  compensation. 

It  is  further  contended  that  the  railroad  company  was 
denied  the  equal  protection  of  the  laws  in  that  by  the  final 
judgment  individual  property  owners  were  awarded,  as  com- 
pensation for  contiguous  property  appropriated  to  the  public 
use  by  the  same  proceeding,  the  value  of  their  land  taken,  while 
only  nominal  compensation  was  given  to  the  company  —  the 
value  of  its  land,  simply  as  larid,  across  which  the  street  was 
opened,  not  being  taken  into  account.  This  contention  is 
without  merit.  Compensation  was  awarded  to  individual 
owners  upon  the  basis  of  the  value  of  the  property  actually 
taken,  having  regard  to  the  uses  for  which  it  was  best  adapted 
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aad  the  purposes  for  which  it  was  held  and  used  and  was 
likely  always  to  be  used.  Compensation  was  awarded  to  the 
railroad  company  upon  the  basis  of  the  value  of  the  thing 
actually  appropriated  by  the  public  —  the  use  of  the  com- 
pany's right  of  way  for  a  street  crossing,  having  regard  to 
the  purposes  for  which  the  land  in  question  was  acquired  and 
held  and  was  always  likely  to  be  held.  In  the  case  of  indi- 
vidual owners,  they  were  deprived  of  the  entire  use  and  enjoy- 
ment of  their  property,  while  the  railroad  company  was  left 
in  the  possession  and  use  of  its  property  for  the  purposes  for 
which  it  was  being  used  and  for  which  it  was  best  adapted, 
subject  only  to  the  right  of  the  public  to  have  a  street  across 
it.  In  this  there  was  no  denial  of  the  equal  protection  of  the 
laws,  unless  it  be  that  the  public  cannot  have  a  street  across 
the  tracks  of  a  railroad  company,  except  upon  the  condition 
precedent  that  it  shall  condemn  and  acquire  the  absolute 
ownership  of  the  land,  leaving  untouched  the  right  of  the 
company  to  cross  it  with  its  tracks.  We  do  not  think  the 
equal  protection  of  the  laws  imposes  such  a  burden  upon 
the  people  of  a  city  within  the  limits  of  which  a  railroad 
company  has  been  permitted  to  lay  its  tracks. 

We  have  .examined  all  the  questions  of  law  arising  on  the 
record  of  which  this  court  may  take  cognizance,  and  which,  in 
our  opinion,  are  of  sufficient  importance  to  require  notice  at 
our  hands,  and  finding  no  error,  the  judgment  is 

Affirmed. 


Chicago,  Burlington  and  Quincy  Railroad  Company  v. 
Chicago.  Error  to  the  Supreme  Court  of  Illinois.  No.  130.  Ar- 
gued with  No.  129.  Ante,  226,  228.  Mr.  Justice  Harlan  de- 
livered the  opinion  of  the  court. 

This  was  a  proceeding  for  condemnation  under  the  constitution 
and  laws  of  Illinois  similar  to  the  one  just  disposed  of.  For  the 
reasons  stated  in  the  above  case,  No.  129,  the  judgment  of  the 

Supreme  Court  of  Illinois  is 

JjJlmietL 

Mr.  Justice  Brewer  dissenting. 
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I  dissent  from  the  judgments  in  these  cases.  I  approve  that 
which  is  said  in  the  first  part  of  the  opinion  as  to  the  potency 
of  the  Fourteenth  Amendment  to  restrain  action  by  a  State 
through  either  its  legislative,  executive  or  judicial  departments, 
which  deprives  a  party  of  his  property  without  due  compensa- 
tion; also  the  ruling  that  ^^due  process"  is  not  always  satisfied 
by  the  mere  form  of  the  proceeding,  the  fact  of  notice  and 
a  right  to  be  heard.  I  agree  to  the  proposition  that  "a  judg- 
ment of  a  state  court,  even  if  it  be  authorized  by  statute, 
whereby  private  property  is  taken  for  the  State,  or  under  its 
direction,  for  public  use,  without  compensation  made  or  secured 
to  the  owner,  is,  upon  principle  and  authority,  wanting  in  the 
due  process  of  law  required  by  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and  the  affirmance  of 
such  judgment  by  the  highest  court  of  the  State  is  a  denial 
by  that  State  of  a  right  secured  to  the  owner  by  that  instru- 
ment." 

It  is  disappointing  after  reading  so  strong  a  declaration  of 
the  protecting  reach  of  the  Fourteenth  Amendment  and  the 
power  and  duty  of  this  court  in  enforcing  it  as  against  action 
by  a  State  by  any  of  its  officers  and  agencies,  to  find  sustained 
a  judgment,  depriving  a  party  —  even  though  a  railroad  cor- 
poration —  of  valuable  property  without  any,  or,  at  least,  only 
nominal,  compensation.  It  seems  as  though  the  denial  which 
is  so  strenuously  made  as  to  the  power  of  the  State,  through 
either  its  legislative,  executive  or  judicial  departments,  is  sub- 
ject to  one  limitation;  that  is,  the  verdict  of  a  jury.  The 
abundant  promises  of  the  fore  part  of  the  opinion  vanish  into 
nothing  when  the  conclusion  is  reached.  They  amount  to  a 
mere  hrutum  fulmen.  It  is  a  case  frequent  in  all  our  ex- 
periences in  life,  where  the  promise  and  the  performance  are 
sadly  at  variance,  and  suggest  those  many  sayings,  some 
serious  and  some  jocular,  which  are  used  to  picture  the  gro- 
tesque incongruity  so  often  manifested  between  the  beginning 
and  the  end,  the  proclamation  and  the  act. 

For  what  is  the  result  which  is  sustained  and  adjudged 
rightful  by  this  decision  ?  The  railroad  company,  which  owns 
a  tract  of  land  within  the  limits  of  the  city  of  Chicago,  holds 
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it  by  deed  from  the  original  proprietors,  having,  therefore, 
the  highest  and  best  of  all  titles,  a  fee  simple,  and  by  virtue 
thereof  a  right  to  its  exclusive  use,  with  all  the  benefits  and 
profits  which  attend  thereon,  is  deprived  of  such  exclusive 
use,  forced  to  admit  everybody  to  an  equal  use  and  occupa- 
tion, to  give  to  the  public,  indeed,  all  the  use  and  occupation 
it  has  of  any  road  or  highway,  including  therein  its  power  to 
require  all  owners  of  steam  cars  crossing  such  highways  to 
plank  at  their  own  expense  crossings,  construct  gates,  employ 
gatemen  and  take  all  other  necessary  means  to  prevent  acci- 
dents at  such  crossings,  and  receives  for  this  only  one  dollar  — 
merely  nominal  compensation.  The  property  thus  condemned 
is  the  private  property  of  the  company.  Missouri  Pacijic 
Bail/way  v.  Nebraska,  164  U.  S.  403-417.  The  individual 
owners  of  tracts  alongside  and  similarly  situated  are,  for 
being  deprived  of  the  exclusive  use  (for  in  neither  case  is  the 
fee  taken)  of  their  property,  awarded  damages  at  the  rate  of 
about  five  thousand  dollars  for  an  equal  area  of  ground,  and 
this  without  being  exposed  to  any  further  burden  than  the 
loss  of  the  use  of  the  property  condemned. 

It  is  no  answer  to  say  that  the  company  only  uses  this  piec« 
of  ground  for  its  tracks  and  the  passage  of  its  trains,  and  may 
still  use  it  in  the  same  way.  It  is  not  the  present  use  but  the 
possibilities  of  use  which  determine  the  value  of  property. 
Can  the  owner  of  vacant  land  have  it  taken  from  him  without 
compensation  simply  because  at  the  moment  he  does  not  use 
it  ?  As  said  by  this  court  in  Boom  Company  v.  Patterson,  98 
U.  S.  403,  408 :  *'The  inquiry  in  such  cases  must  be  what  is 
the  property  worth  in  the  market,  viewed  not  merely  with 
reference  to  the  uses  to  which  it  is  at  the  time  applied,  but 
with  reference  to  the  uses  to  which  it  is  plainly  adapted  ;  that 
is  to  say,  what  is  it  worth  from  its  availability  for  valuable 
uses.'-  The  value  of  this  property  to  the  railroad  company, 
its  owner,  does  not  depend  alone  on  the  uses  to  which  it  is 
now  put,  but  also  on  the  uses  to  which  the  company  may 
rightfully  put  it ;  and  as  shown  by  the  testimony  in  this  case 
that  portion  of  the  ground  on  either  side  of  the  tracks  is 
available  and  valuable  for  station  houses,  offices,  coal  chutes, 
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elevator  oflBces,  signal  towers,  switch  stands,  etc.,  the  possi- 
bility of  use  for  which  purposes  is  taken  away  when  the  land 
is  appropriated  for  a  highway.  The  claim  that  the  leaving  of 
the  present  use  of  his  property  to  the  owner  destroys  the 
right  of  compensation  is  a  proposition  which  to  ray  mind  is 
simply  monstrous.  Could  another  railroad  company  or  an 
individual  condemn  and  take  from  this  company  any  use  of 
its  tracks,  with  only  nominal  compensation,  simply  because  its 
own  use  was  left  to  the  company  ?  And  yet,  if  the  taking  of 
a  crossing  without  compensation  can  be  defended  on  this 
ground,  why  may  not  the  taking  of  the  use  of  the  tracks 
without  compensation  also  be  defended  ? 

Neither,  as  I  submit,  can  the  large  matter  of  damages  by 
liability  to  the  expense  of  planking  between  the  tracks,  estab- 
lishing gates,  hiring  gatemen  and  resorting  to  all  other  neces- 
sary means  of  guarding  against  accidents  at  the  crossing,  be 
ignored  in  any  just  estimate  of  compensation.  It  is  no  suf- 
ficient answer  to  say  that  wherever  a  crossing  has  been  right- 
fully established  the  public  may  legally  compel  the  company 
at  its  own  expense  to  provide  these  means  of  protection. 
The  company  is  liable  to  no  such  burden  until  the  highway  is 
opened.  As  long  as  the  public  had  no  right  of  crossing,  the 
company  was  under  no  burden.  The  establishment  of  the 
crossing,  the  taking  of  the  property  for  a  highway,  creates 
the  right  on  the  part  of  the  public  to  cast  the  burden  upon 
the  company,  and  it  seems  to  me  monstrous  to  say  that  the 
public  can  create  the  right  to  cast  a  large  burden  of  expense 
upon  the  company  and  yet  be  under  no  obligations  to  com- 
pensate therefor.  It  amounts  simply  to  this,  that  the  city 
says  to  the  railroad  company  I  will  take  your  property  and 
use  it  for  a  highway  and  pay  you  nothing  for  it  or  for  your 
liability  to  bear  such  a  burden  of  expense  as  I  may  see  fit  to 
cast  upon  you  hereafter  in  order  to  protect  that  crossing 
against  accident,  and  I  can  do  all  this  without  compensation, 
because  if  I  had  owned  the  property  in  the  first  place,  and 
simply  given  you  permission  to  cross  my  highway,  I  could  com- 
pel you  to  bear  such  burden.  The  right  to  impose  a  burden 
after  a  public  ownership  is  created  is  used  as  a  justification 
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for  creating  the  public  ownership  without  compensation.    I 
cannot  agree  to  any  such  proposition. 

This  question  was  presented  to  the  Supreme  Court  of 
Kansas  in  Kansas  Central  Railroad  Co.  v.  CommissionerSy 
45  Kansas,  716,  724,  where  a  highway  was  sought  to  be 
established  across  a  railroad  track,  without  any  compensa- 
tion, and  the  court  denied  the  claim,  saying :  "  Whether  the 
duty  imposed  upon  the  railroad  company  of  constructing 
cattle  guards,  fences,  signs,  etc.,  can  be  or  is  imposed  upon  it 
under  the  police  power  of  the  State,  makes  no  difference  in 
this  case.  If  the  highway  should  not  be  established  across 
the  railroad  company's  right  of  way,  then  it  would  not  be 
necessary  for  any  of  these  things  to  exist;  but  if  a  highway  is 
so  established,  then  the  duty  under  the  statutes  immediately 
springs  into  existence,  requiring  the  railroad  to  so  construct 
these  things.  The  establishment  of  the  highway  is  therefore 
the  cause  of  all  these  additional  burdens  being  imposed  upon 
the  railroad  company.  And  must  the  railroad  company  bear 
these  burdens  and  suffer  these  losses  without  compensation  ? 
Why  should  it  be  treated  diflferently  from  others  who  have 
interests  in  real  estate  ?  All  others  having  interests  in  real  es- 
tate are  entitled  to  compensation  for  losses  resulting  from  the 
location  of  a  public  highway  interfering  with  their  free  and 
rightful  use  of  such  interests.  Smith  County  Commissioners 
V.  Lahorej  37  Kansas,  480,  484  et  seq.^^  See  also  the  many 
cases  cited  in  the  opinion.  Among  them  is  Grand  Rapids  v. 
Grand  Rapids  k&c.  Railroad^  58  Michigan,  641,  648,  in  which 
it  was  said  by  Campbell,  C.  J. :  "  The  damage  done  to  a  rail- 
road by  having  a  highway  run  across  it  must  necessarily  in- 
clude all  the  additional  expense  entailed  by  such  a  crossing, 
which  in  a  city  may  involve  a  considerable  outlay  in  making 
the  crossing  safe,  and  providing  guards  against  accidents.'^ 
Again,  in  Chicago  <&  Grand  Trunk  Railway  v.  Hotighy  61 
Michigan,  507,  508,  the  court  observed,  speaking  by  the  same 
Chief  Justice :  "  If  a  railroad  interferes  with  an  existing  high- 
way, it  must  bear  all  the  expense  of  crossing  and  restor- 
ing the  highway  as  far  as  practicable  to  safe  condition,  and 
the  fencing  and  cattle-guards  ar^  necessary  for  that  purpose. 
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But,  as  pointed  out  in  52  Michigan,  277,  when  a  new  highway 
is  created,  then  it  belongs  to  those  who  create  it  to  bear  the 
expense  of  making  the  crossing  in  the  condition  necessary  to 
meet  all  the  expense  and  danger  which  it  occasions." 

Indeed,  in  Illinois,  as  between  two  railroads,  one  seeking  to 
obtain  the  right  of  crossing  over  the  tracks  of  the  other,  the 
court,  in  Chicago  <&  Alton  Railroad  v.  Spri/ngfidd  cfc  N,  W. 
Railroad^  67  Illinois,  142,  well  said  :  "  Appellants  are  entitled 
to  such  a  sum  for  damages,  to  be  paid  by  appellee  in  money  as 
will  enable  appellants  to  construct  and  keep  in  repair  all  such 
works  as  may  be  necessary  to  keep  their  track  in  a  safe  and 
secure  condition.  Nothing  short  of  this  can  amount  to  the 
'  just  compensation '  provided  by  law." 

I  do  not  care  to  enlarge  upon  this  matter.  These  propo- 
sitions seem  to  me  so  absolutely  clear  that  the  mere  statement 
of  them  ought  to  carry  conviction.  And  after  a  declaration 
by  this  court  that  a  State  may  not  through  any  of  its  depart- 
ments take  private  property  for  public  use  without  just  com- 
pensation, I  cannot  assent  to  judgments  which  in  effect 
permit  that  to  be  done. 

The  Chief  Justice  took  no  part  in  the  consideration  or  de- 
cision of  these  cases. 


In  re  POTTS,  Petitioner. 

ORIGINAL. 
No.  12.    OrlgiDal.    Argued  March  1, 1897.  -  Decided  March  15,  1897. 

When  a  decree  of  the  Circuit  Court,  at  a  hearing  upon  pleadings  and  proofs, 
dismissing  a  bill  in  equity  for  the  infringement  of  a  patent,  has  been  re- 
versed by  this  court  on  appeal,  upon  the  grounds  that  the  patent  was 
▼alid  and  had  been  infringed  by  the  defendant,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  the  opinion  of  this  court, 
the  Circuit  Court  has  no  authority  to  grant  or  entertain  a  petition  filed, 
without  leave  of  this  court,  for  a  rehearing  for  newly  discovered  evi- 
dence; and,  if  it  does  so,  will  be  compelled  by  writ  of  mandamus  to  set 
aside  its  orders,  and  to  execute  the  mandate  of  this  court. 


Digiti 


zed  by  Google 


264  OCTOBER  TERM,  1896. 

Statement  of  the  Case. 

This  was  a  petition,  presented  to  this  court  on  January  4, 
1 897,  for  a  writ  of  mandamus  to  the  Honorable  George  R. 
Sage,  United  States  District  Judge,  sitting  as  a  judge  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Ohio,  to  command  him  to  execute  a  mandate  of  this  court, 
and  to  set  aside  orders  made  by  him  after  receiving  the  man- 
date and  inconsistent  therewith.    The  case  was  as  follows  : 

Upon  a  bill  in  equity  for  the  infringement  of  letters  patent, 
an  answer  denying  patentable  novelty  and  infringement,  a  gen- 
eral replication,  and  proofs  taken  and  completed,  the  Circuit 
Court  sustained  the  defence  of  want  of  novelty,  and  thereupon, 
on  January  3, 1891,  entered  a  final  decree  dismissing  the  bill,  for 
want  of  equity,  with  costs.     Potts  v.  Creager^  44  Fed.  Rep.  680. 

The  plaintiff  appealed  to  this  court,  which  on  January  7, 
1895,  held  that  the  letters  patent  were  valid,  and  had  been 
infringed,  and  therefore,  as  appeared  by  its  opinion  and  man- 
date, reversed  the  decree  of  the  Circuit  Court,  and  remanded 
the  cause  to  that  court  for  further  proceedings  in  conformity 
with  that  opinion.     155  U.  S.  597,  610. 

On  February  26,  1895,  the  Circuit  Court  entered  a  decree, 
"in  conformity  with  the  said  mandate,"  setting  aside  its 
former  decree,  and  adjudging  that  the  letters  patent  were 
valid  and  had  been  infringed,  referring  the  cause  to  a  master 
to  take  an  account  of  profits,  and  awarding  a  perpetual  in- 
junction against  the  defendants.  On  July  16,  1895,  the 
master  filed  his  report  and  account  of  profits. 

Before  any  action  of  the  Circuit  Court  upon  the  master^s 
report,  the  defendants,  on  November  29,  1895,  filed  a  petition 
for  a  rehearing,  for  newly  discovered  evidence  affecting  the 
novelty  of  the  invention ;  and  that  court  ordered  notice  to 
plaintiff  to  show  cause  on  January  4,  1896,  why  that  petition 
should  not  be  granted.  On  that  day,  the  plaintiff  objected  in 
writing  to  the  consideration  of  the  petition,  "  on  the  grounds 
that  this  court  is  without  jurisdiction  or  authority  in  the  prem- 
ises ;  that  the  issues  sought  to  be  made  by  said  evidence  are 
not  properly  before  it ;  and  that  the  proceedings  are  and  have 
been  irregular,  and  not  according  to  law."  But  the  Circuit 
Court,  on  January  15,  1896,  granted  the  petition  for  a  rehear- 
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ing,  for  reasons  stated  in  its  opinion  reported  in  71  Fed.  Rep. 
574;  andy  after  a  hearing  upon  the  new  evidence,  entered  an 
order  on  December  21,  1896,  by  which,  the  court  being  of 
opinion  that  the  letters  patent  were  "  void  for  want  of  inven- 
tion, in  view  of  said  new  evidence,  and  that  therefore  the 
equities  are  with  the  defendants,  it  is  ordered  that  said  peti- 
tion stand  as  a  supplemental  answer,  and  that  the  replication 
as  filed  be  considered  as  a  replication  thereto.*'  Its  opinion 
upon  entering  that  order  is  reported  in  77  Fed.  Rep.  454. 

All  the  decrees  and  orders  of  the  Circuit  Court,  above  men- 
tioned, were  made  by  Judge  Sage. 

Mr.  Ernest  W.  Bradford  and  Mr,  Cheater  Bradford  for 
petitioners. 

Mr.  Edward  Boyd  opposing.  Mr.  E.  E.  Wood  was  on  his 
brief. 

Mb.  Justiob  Gray,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  general  rules  which  govern  cases  of  this  kind  are  stated, 
and  the  decisions  by  which  those  rules  have  been  established 
are  collected,  in  the  recent  case  of  Sanford  Fork  <&  Tool  Co.y 
Petitianery  160  U.  S.  247,  in  which  this  court  said :  "  When  a 
case  has  been  once  decided  by  this  court  on  appeal,  and  re- 
manded to  the  Circuit  Court,  whatever  was  before  this  court, 
and  disposed  of  by  its  decree,  is  considered  as  finally  settled. 
The  Circuit  Court  is  bound  by  the  decree  as  the  law  of  the 
case ;  and  must  carry  it  into  execution,  according  to  the  man- 
date. That  court  cannot  vary  it,  or  examine  it  for  any  other 
purpose  than  execution ;  or  give  any  other  or  further  relief ; 
or  review  it,  even  for  apparent  error,  upon  any  matter  de- 
cided on  appeal ;  or  intermeddle  with  it  further  than  to  settle 
so  much  as  has  been  remanded.  If  the  Circuit  Court  mistakes 
or  misconstrues  the  decree  of  this  court,  and  does  not  give  full 
effect  to  the  mandate,  its  action  may  bo  controlled,  either  upon 
a  new  appeal  (if  involving  a  sufficient  amount)  or  by  a  writ  of 
mandamus  to  execute  the  mandate  of  this  court.     But  the  Cir- 
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cuit  Court  may  consider  and  decide  any  matters  left  open  by 
the  mandate  of  this  court;  and  its  decision  of  such  matters 
can  be  reviewed  by  a  new  appeal  only.  The  opinion  delivered 
by  this  court,  at  the  time  of  rendering  its  decree,  may  be  con- 
sulted to  ascertain  what  was  intended  by  its  mandate;  and, 
either  upon  an  application  for  a  writ  of  mandamus,  or  upon  a 
new  appeal,  it  is  for  this  court  to  construe  its  ow^n  mandate, 
and  to  act  accordingly."     160  U.  S.  255,  256. 

In  that  case,  the  Circuit  Court,  at  a  hearing  upon  exceptions 
to  an  answer  in  equity,  had  sustained  the  exceptions,  and,  the 
defendant  electing  to  stand  by  his  answer,  had  entered  a  final 
decree  for  the  plaintiff;  and  this  court,  upon  appeal,  ordered 
that  decree  to  be  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  its  opinion.  As  the  record 
stood,  the  only  matter  which  was  or  could  be  decided  by  the 
Circuit  Court,  or  by  this  court  on  the  appeal,  was  the  sufficiency 
of  the  answer ;  and,  neither  the  Circuit  Court,  nor  this  court, 
upon  adjudging  the  answer  to  be  sufficient,  could  deprive  the 
plaintiffs  of  the  right  to  file  a  replication,  putting  the  cause 
at  issue,  it  was  for  that  reason,  and  because  no  issue  of  fact 
had  been  joined  or  tried  in  either  court,  that  this  court  held 
that  the  cause  had  been  left  open  for  a  trial  of  the  facts  in 
controversy  between  the  parties,  and  that  the  Circuit  Court, 
for  the  purpose  of  more  fully  or  clearly  presenting  those  facts, 
was  authorized  to  allow  an  amendment  of  the  bill.  This  court 
therefore  declined  to  grant  a  writ  of  mandamus,  but  took  tlie 
precaution  of  adding,  '^  The  case  is  quite  different,  in  this 
respect,  from  those  in  which  the  whole  case,  or  all  but  a  sub- 
sidiary question  of  accounting,  had  been  brought  to  and  decided 
by  this  court  upon  the  appeal."     160  U.  S.  259. 

The  case  now  in  question  comes  exactly  within  the  class  of 
cases  so  referred  to  and  distinguished.  It  was  originally 
heard  in  the  Circuit  Court,  not  merely  upon  a  question  of 
sufficiency  of  pleading,  but  upon  the  whole  merits.  That 
court,  at  a  hearing  upon  pleadings  and  proofs,  involving  the 
questions  of  the  novelty  of  the  alleged  invention,  and  of  its  in- 
fringement by  the  defendants,  entered  a  final  decree  dismissing 
the  bill.   Upon  the  appeal  from  that  decree,  both  those  questions 
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were  presented  to  and  considered  by  this  coart,  and  were  by  it 
decided  in  the  plaintiff's  favor.  Its  decision  of  those  questions 
in  that  way  was  the  ground  of  its  opinion,  decree  and  man- 
date, reversing  the  decree  of  the  Circuit  Court  dismissing  the 
bill,  and  remanding  the  cause  to  that  court  for  further  pro- 
ceedings in  conformity  with  the  opinion  of  this  court.  The 
decision  and  decree  of  this  court  did  not  amount,  indeed, 
technically  speaking,  to  a  final  judgment,  because  the  matter 
of  accounting  still  remained  to  be  disposed  of.  Humision 
V.  Staintharp,  2  Wall.  106;  Smith  v.  Vulcan  Iron  Works,  165 
U.  S.  518.  But  they  constituted  an  adjudication  by  this  court 
of  all  questions,  whether  of  law  or  of  fact,  involved  in  the  con- 
cloBion  that  the  letters  patent  of  the  plaintiff  were  valid  and  had 
been  infringed.  Applying  the  rules  stated  at  the  beginning  of 
this  opinion,  the  questions  of  novelty  and  infringement  were 
before  this  court,  and  disposed  of  by  its  decree,  and  must  there- 
fore be  deemed  to  have  been  finally  settled,  and  could  not  after- 
wards be  reconsidered  by  the  Circuit  Court. 

When  the  merits  of  a  case  have  been  once  decided  by  this 
court  on  appeal,  the  Circuit  Court  has  no  authority,  without 
express  leave  of  this  court,  to  grant  a  new  trial,  a  rehearing 
or  a  review,  or  to  permit  new  defences  on  the  merits  to  be 
introduced  by  amendment  of  the  answer.  Ex  parte  Story,  12 
Pet.  339 ;  Southard  v.  Bussell,  16  How.  547  ;  Ex  parte  Dubuque 
dt  Pacific  Railroad,  1  Wall.  69  ;  Stewart  v.  Salamon,  97  U.  S. 
361;  Oaines  v.  liugg,  148  U.  S.  228.  In  this  respect,  a 
motion  for  a  new  trial  or  a  petition  for  a  rehearing  stands 
upon  the  same  ground  as  a  bill  of  review,  as  to  which  Mr. 
Justice  Nelson,  speaking  for  this  court,  in  Southard  v.  Hicssell, 
above  cited,  said :  "  Nor  will  a  bill  of  review  lie  in  the  case  of 
newly  discovered  evidence  after  the  publication,  or  decree 
below,  where  a  decision  has  taken  place  on  an  appeal,  unless 
the  right  is  reserved  in  the  decree  of  the  appellate  court,  or 
permission  be  given  on  an  application  to  that  court  directly 
for  the  purpose.  This  appears  to  be  the  practice  of  the  Court 
of  Chancery  and  House  of  Lords,  in  England ;  and  we  think 
it  founded  in  principles  essential  to  the  proper  administra- 
tion of  the  law,  and  to  a  reasonable  termination  of  litigation 
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between  the  parties  in  chancery  suits."  16  How.  570,  571. 
So,  in  United  States  v.  Knight^  1  Black,  488, 489,  Chief  Justice 
Taney  said  that,  in  a  case  brought  before  this  court  exercising 
general  jurisdiction  in  chancery,  "the  defeated  party,  upon 
the  discovery  of  new  evidence,  may,  after  a  final  decree  in 
this  court,  obtain  leave  here  to  file  a  bill  of  review  in  the 
court  below  to  review  the  judgment  which  this  court  had 
rendered." 

The  decree  entered  by  the  Circuit  Court,  presently  after 
receiving  the  mandate,  setting  aside  its  former  decree,  and 
adjudging  that  the  letters  patent  were  valid  and  had  been 
infringed,  referring  the  case  to  a  master  for  an  account  of 
profits,  and  awarding  a  perpetual  injunction,  was,  as  it  pur- 
ported to  be,  in  conformity  with  the  mandate  of  this  court. 
But  the  subsequent  orders  of  the  Circuit  Court,  entertaining 
and  granting  the  petition  for  a  rehearing,  without  previous 
leave  obtained  from  this  court  for  the  filing  of  such  a  petition, 
were  irregular  and  unauthorized,  based  upon  a  misunderstand- 
ing of  the  mandate,  and  in  practical,  though  unintentional, 
disobedience  of  the  command  thereof  that  further  proceedings 
be  had  in  conformity  with  the  opinion  of  this  court.  Upon 
the  record  as  it  stands,  a  clear  case  is  shown  for  issuing  a  writ 
of  mandamus  to  set  aside  those  orders,  and  to  execute  the 
mandate  according  to  what  appears  to  this  court  to  be  its 
manifest  meaning  and  effect. 

Upon  the  question  whether  an  application  for  leave  to  file 
a  petition  for  a  rehearing  in  the  Circuit  Court  could  and 
should  be  entertained  by  this  court,  at  the  present  stage  of 
the  case,  no  opinion  is  expressed,  because  no  such  application 
has  been  made. 

Unless  such  an  application  shall  be.  made  to  this  court 
within  twenty  days,  and  shall  upon  consideration  be  granted 
by  this  court,*  an  order  will  be  entered  that  the 

Writ  of  mandamus  issve  as  prayed  far. 


See  Decisions  announced  without  Opinions,  poat. 
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GIBSON  V.  UNITED  STATES. 

APPEAL  FROM   THE   COURT  OF   CLAIMS. 
No.  166.    At;^ed  Janauy  16, 1897.  —  Decided  Msrch  22. 1897. 

Riparian  ownership  on  navigable  waters  is  subject  to  the  obligation  to 
suffer  the  consequences  of  an  improvement  of  the  navigation,  under  an 
act  of  Congress,  passed  in  the  exercise  of  the  dominant  right  of  the  Gov- 
ernment in  that  regard ;  and  damages  resulting  from  the  prosecution  of 
such  an  improvement  cannot  be  recovered  in  the  Court  of  Claims. 

This  was  a  petition  to  recover  damages  because  of  the  con- 
struction of  a  dike  by  the  United  States  in  the  Ohio  River  at 
a  point  off  Neville  Island,  about  nine  miles  west  of  the  city  of 
Pittsburgh.  The  Court  of  Claims  made  the  following  findings 
of  fact : 

"I.  In  the  year  1885,  and  before,  the  claimant  was  the 
owner  in  her  own  right  and  in  possession  of  a  tract  of  land 
containing  about  20  acres,  situate  on  Neville  Island,  in  the 
Ohio  River,  9  miles  below  the  city  of  Pittsburg,  in  the  county 
of  Allegheny  and  State  of  Pennsylvania. 

"  II.  The  claimant's  land,  at  the  time  of  the  alleged  griev- 
ance, was  in  a  high  state  of  cultivation,  well  improved  with 
a  good  dwelling  house,  barn  and  other  outbuildings.  The 
claimant  was  in  the  year  1885,  and  is  now,  engaged  in  market 
gardening,  cultivating  and  shipping  strawberries,  raspberries, 
potatoes,  melons,  apples,  peaches,  etc.,  to  the  cities  of  Pitts- 
burg and  Allegheny,  Pa.,  for  sale. 

"  III.  The  claimant's  farm  has  a  frontage  of  1000  feet  on 
the  north,  or  main  navigable,  channel  of  the  Ohio  River, 
where  the  claimant  has  a  landing,  which  was  used  in  shipping 
the  products  from,  and  the  supplies  to,  her  said  farm ;  that 
the  said  farm  extends  across  the  said  Neville  Island  in  a 
southwesterly  direction  to  the  south  channel  of  said  Ohio 
River,  which  is  not  navigable;  that  the  said  landing  is  the 
only  one  on  claimant's  farm  from  which  she  can  ship  the 
products  from,  and  supplies  to,  her  farm. 
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"IV.  Congress,  by  the  river  and  harbor  acts  of  July  5, 
1884,  23  Stat.  133,  147,  and  August  5,  1886,  24  Stat.  310, 
327,  authorized  and  directed  the  improvement  of  the  said 
Ohio  Eiver  as  follows: 

"* Improving  the  Ohio  River:  Continuing  improvement, 
six  hundred  thousand  dollars'     .     .     .     (act  1884). 

"* Improving  the  Ohio  River:  Continuing  improvement, 
three  hundred  and  seventy-five  thousand  ($375,000)  dollars' 
.     .     .     (act  1886). 

"  Under  said  authority  Lieut.  Col.  William  E.  Merrill,  of  the 
engineer  corps  of  the  U.  S.  Army,  by  the  direction  of  the  chief 
of  engineers  of  the  U.  S.  Army,  and  the  Secretary  of  War, 
commenced,  June  17,  1885,  the  construction  of  a  dike  2200 
feet  in  length  to  concentrate  the  water-flow  in  the  maia 
channel  of  the  Ohio  River,  beginning  at  a  point  on  said 
Neville  Island  400  feet  east  of  the  claimant's  farm  and  run- 
ning in  a  northwesterly  direction  with  the  main  or  navigable 
channel  of  the  said  Ohio  River  to  the  outer  point  of  a  bar  in 
said  river  known  as  Merriman's  bar,  contiguous  to  and  extend- 
ing into  the  said  river  from  the  northwest  point  of  claimant's 
farm ;  that  the  said  dike  has  been  completed  to,  and  beyond, 
the  northeastern  poinit  of  said  Merriman's  bar. 

"  V.  The  construction  of  said  dike  by  the  United  States  for 
the  purposes  aforesaid  has  substantially  destroyed  the  landing 
of  the  claimant,  by  preventing  the  free  egress  and  ingress  to 
and  from  said  landing  on  and  in  front  of  the  claimant's  farm, 
to  the  main  or  navigable  channel  of  said  river. 

^'  The  claimant  is  unable  to  use  her  landing  for  the  shipment 
of  products  from,  and  supplies  to,  her  farm  for  the  greater 
part  of  the  gardening  season  on  account  of  said  dike  obstmct- 
ing  the  passage  of  the  boats ;  that  she  can  only  use  the  said 
landing  at  a  high  stage  of  water.  That  during  the  ordinary 
stage  of  water,  the  claimant  cannot  get  the  products  off,  or 
the  supplies  to,  her  farm,  without  going  over  the  farms  of  her 
neighbors  to  reach  another  landing. 

"  VI.  The  claimant's  land  was  worth  $600  per  acre  before 
the  construction  of  the  said  dike ;  that  it  is  now  greatly  reduced 
in  value  (from  $150  to  $200  per  acre)  by  the  obstruction  caused 
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by  said  dike ;  that  the  damage  to  the  claimant's  farm  exoeeds 
the  sum  of  $3000. 

"VII.  Claimant's  access  to  the  navigable  portion  of  the 
stream  was  not  entirely  cut  off;  at  a  9-foot  stage  of  the 
water,  which  frequently  occurs  during  November,  December, 
March,  April  and  May,  she  could  get  into  her  dock  in  any 
manner;  that  from  a  3-foot  stage  she  could  communicate 
with  the  navigable  channel  through  the  chute ;  that  at  any 
time  she  could  haul  out  to  the  channel  by  wagon. 

"  VIII.  There  was  no  water  thrown  back  on  claimant's  land 
by  the  building  of  said  dike,  and  that  said  dike  has  not  itself 
come  into  physical  contact  with  claimant's  land  and  has  not 
been  the  cause  of  any  such  physical  contact  in  any  other  way. 
In  making  the  improvement  the  defendants  did  not  recognize 
any  right  of  property  in  the  claimant,  in  and  to  the  right 
alleged  to  be  affected,  did  not  attempt  or  assume  to  take 
private  property  in  and  by  the  construction  of  the  dike,  but 
proceeded  in  the  exercise  of  a  claimed  right  to  improve  the 
navigation  of  the  river." 

And  upon  these  findings  the  court  held,  as  a  conclusion  of 
law,  that  the  claimant  was  not  entitled  to  recover,  and  dis- 
missed the  petition. 

The  opinion  of  the  court  by  Weldon,  J.,  discusses  the  case 
at  length,  citing  many  decisions,  and  maintains  the  conclusion 
on  the  grounds  that  the  court  had  no  jurisdiction ;  and  that, 
if  it  had,  there  still  could  be  no  recovery  because  the  United 
States  were  not  responsible  to  claimant  for  injuries  suffered 
in  the  use  and  occupation  of  her  property  in  consequence  of 
the  construction  of  the  works.     29  C.  CI.  18. 

Mr.  T.  H.  N.  McPherson  (with  whom  was  Mr.  N.  W. 
Shafer  on  the  brief)  for  appellant. 

Mr.  Assistant  Attorney  General  Dodge  for  appellees. 

Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

All  navigable  waters  are  under  the  control  of  the  United 
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States  for  the  purpose  of  regulating  and  improving  naviga- 
tion, and  although  the  title  to  the  shore  and  submerged  soil 
is  in  the  various  States  and  individual  owners  under  them,  it 
is  always  subject  to  the  servitude  in  respect  of  navigation 
created  in  favor  of  the  Federal  government  by  the  Consti- 
tution. South  Carolina  v.  Georgia^  93  U.  S.  4 ;  Shivdy  v. 
BowXby,  152  U.  S.  1 ;  Mdridge  v.  Trezevcmt,  160  U.  S.  452. 

In  South  Carolina  v.  Georgia,  a  proposed  improvement  of 
the  Savannah  Biver  consisted  of  the  practical  closing  of  one 
channel  around  an  island  and  the  throwing  of  water  into 
other  channels,  to  the  substantial  improvement  of  the  harbor 
of  Savannah.  This  court  held  that,  in  view  of  the  general 
rule,  although  structures  deemed  by  Congress  to  be  in  aid 
of  navigation  might  in  fact  be  in  obstruction  of  certain 
methods  of  navigation  of  the  particular  stream,  their  con- 
struction was,  nevertheless,  within  the  Federal  power,  and 
Mr.  Justice  Strong,  delivering  the  opinion  of  the  court,  said : 
"  It  is  not,  however,  to  be  conceded  that  Congress  has  no 
power  to  order  obstructions  to  be  placed  in  the  navigable 
waters  of  the  United  States,  either  to  assist  navigation  or  to 
change  its  direction  by  forcing  it  into  one  channel  of  a  river 
rather  than  the  other.  It  may  build  lighthouses  in  the  bed 
of  the  stream.  It  may  construct  jetties.  It  may  require  all 
navigators  to  pass  along  a  prescribed  channel,  and  may  close 
any  other  channel  to  their  passage.  If,  as  we  have  said,  the 
United  States  have  succeeded  to  the  power  and  rights  of  the 
several  States,  so  far  as  control  over  interstate  and  foreign 
commerce  is  concerned,  this  is  not  to  be  doubted.  .  .  . 
Upon  this  subject  the  case  of  Penn^lvania  v.  J%a  Wheeling 
and  Belmont  Bridge  Co.,  18  How.  421,  is  instructive.  There 
it  was  ruled  that  the  power  of  Congress  to  regulate  commerce 
includes  the  regulation  of  intercourse  and  navigation,  and 
consequently  the  power  to  determine  what  shall  or  shall  not 
be  deemed,  in  the  judgment  of  law,  an  obstruction  of  naviga- 
tion. .  .  .  The  case  of  The  Clinton  Bridge,  10  Wall.  454, 
is  in  full  accord  with  this  decision.  It  asserts  plainly  the 
power  of  Congress  to  declare  what  is  and  what  is  not  an  ille- 
gal obstruction  in  a  navigable  stream." 
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In  Shively  v.  Bowlby,  the  leading  authorities  of  the  courts 
of  the  United  States  and  of  most  of  the  States,  and  of  Great 
Britain,  as  to  the  character  of  the  title  to  submerged  land, 
are  considered,  and  the  conclusion  announced  that  the  title 
is  in  each  State,  with  full  power  in  the  state  legislature  to 
confer  it  on  individuals,  subject  at  all  times  to  the  servitude 
of  the  Federal  government  for  regulation  and  improvement 
of  navigation. 

In  Eldridge  v.  Trezevant,  the  doctrine  existing  in  the  State 
of  Louisiana  that  lands  abutting  on  the  rivers  and  bayous  were 
subject  to  a  servitude  in  favor  of  the  public,  whereby  such 
portions  thereof  as  were  necessary  for  the  purpose  of  making 
and  repairing  public  levees  might  be  taken,  in  pursuance  of 
law,  without  compensation,  was  fully  recognized  as  enforceable 
notwithstanding  the  Fourteenth  Amendment. 

By  the  established  law  of  Pennsylvania,  as  observed  by 
Mr.  Justice  Gray  in  Shively  v.  BowU>y^  "  the  owner  of  lands 
bounded  by  navigable  water  has  the  title  in  the  soil  between 
high  and  low  water  mark,  subject  to  the  public  right  of  navi- 
gation, and  to  the  authority  of  the  legislature  to  make  public 
improvements  upon  it,  and  to  regulate  his  use  of  it." 

The  constitution  of  that  State,  prior  to  1873,  provided  that 
no  man's  property  could  "  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives  and  without  just 
compensation  being  made." 

In  Monangahela  Navigation  Co.  v.  Coons,  6  Watts  &  Searg. 
101,  plaintiff's  mill  site  was  destroyed  by  the  backing  up  of 
water  by  a  dam  built  by  a  canal  company  under  authority  of 
law  for  the  improvement  of  navigation,  and  the  Supreme  Court 
of  Pennsylvania  held  this  to  be  a  mere  consequential  damage 
resulting  from  the  exercise  of  the  public  right  to  improve 
navigation;  that  it  was  daranum  absque  injuria;  and  that 
such  flooding  and  injury  did  not  amount  to  a  taking  under 
the  constitution. 

In  the  opinion  of  the  court  it  was  stated  by  Chief  Justice 
Gibson : 

"  It  cannot  be  said  that  the  plaintiffs  mill  was  taken  or  ap- 
plied, in  any  legitimate  sense,  by  the  State,  or  by  the  company 
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invested  with  its  power;  nor  can  it  be  said  that  he  was  de- 
prived of  it.  In  the  case  of  the  Philadelphia  and  Trenton 
Railroad^  6  Whart.  25,  the  words  in  the  first  paragraph  were 
allowed  to  have  their  obvious  and  popular  meaning,  so  as  to  be 
restrained  to  property  taken  away,  and  not  extended  to  prop- 
erty injured  by  an  act  which  did  not  amount  to  an  assumption 
of  the  possession ;     .     .     . 

'^  Still,  it  is  only  to  a  case  of  taking  that  the  obligation 
extends ;  and  when  a  corporation  acts  by  virtue  of  a  constitu- 
tional law,  it  is  subject  to  no  other  responsibility  for  acts  of 
consequential  damage,  than  is  specially  provided  for.     .     .     . 

"  It  is  not,  therefore,  enough  to  set  before  us  a  case  of  moral 
wrong,  without  showing  us  that  we  have  legal  power  to  re- 
dress it.  Beyond  constitutional  restraint  or  legislative  power, 
there  is  none  but  the  legislative  will,  tempered  by  its  sense  of 
justice,  which  has  happily  been  sufficient,  in  most  cases,  to 
protect  the  citizen.  Compensation  has  been  provided  for  every 
injury  which  could  be  foreseen,  whether  within  the  constitu- 
tional injunction  or  not,  in  all  laws  for  public  works  by  the 
State  or  a  corporation  ;  though  cases  of  damage  have  occurred 
which  could  neither  be  anticipated  nor  brought  within  the 
benefit  of  the  provision  by  the  most  strained  construction. 
In  one  instance,  a  profitable  ferry  on  the  Susquehanna,  at  its 
confluence  with  the  Juniata,  was  destroyed  by  the  Pennsyl- 
vania canal ;  and,  in  another,  an  invaluable  spring  of  water, 
at  the  margin  of  the  river,  near  Selinsgrove,  was  drowned. 
These  losses,  like  casualties  in  the  prosecution  of  every  pub- 
lic work,  are  accidental,  but  unavoidable ;  and  they  are  but 
samples  of  a  multitude  of  others.^' 

Numerous  subsequent  cases  sustain  the  rule  thus  laid  down, 
which  is,  indeed,  the  general  rule  upon  the  subject. 

The  Pennsylvania  constitution  of  1873  contained  this  ad- 
ditional provision :  ''  Municipal  and  other  corporations  and 
individuals,  invested  with  the  privilege  of  taking  private  prop- 
erty for  public  use,  shall  make  just  compensation  for  prop- 
erty taken,  injured  or  destroyed,  by  the  construction  or 
enlargement  of  their  works,  highways  or  improvements, 
which  compensation  shall  be  paid  or  secured   before  such 
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taking,  injury  or  destruction " ;  and  in  Pennsylvania  Co.  v. 
Marchant^  119  Penn.  St.  541,  it  was  ruled  that  this  had  rela- 
tion to  such  injuries  to  one's  property  as  were  the  natural  and 
necessary  results  of  the  original  construction  or  enlargement 
of  its  works  by  a  corporation,  and  not  of  their  subsequent 
operation.     A  C.  153  U.  S.  380. 

The  Fifth  Amendment  to  the  Constitution  of  the  United 
States  provides  that  private  property  shall  not  "  be  taken  for 
public  use  without  just  compensation."  Here,  however,  the 
damage  of  which  Mrs.  Gibson  complained  was  not  the  result 
of  the  taking  of  any  part  of  her  property,  whether  upland  or 
submerged,  or  a  direct  invasion  thereof,  but  the  incidental 
consequence  of  the  lawful  and  proper  exercise  of  a  govern- 
mental power. 

The  applicable  principle  is  expounded  in  Transportation 
Co.  V.  Chicago^  99  U.  S.  635.  In  that  case,  plaintiff  being  an 
owner  of  lands  situated  at  the  intersection  of  La  Salle  street, 
in  Chicago,  with  the  Chicago  Kiver,  upon  which  it  had  valu- 
able dock  and  warehouse  accommodations,  with  a  numerous 
line  of  steamers  accustomed  to  land  at  that  dock,  was  inter- 
rupted in  his  use  thereof  by  the  building  of  a  tunnel  under 
the  Chicago  River  by  authority  of  the  state  legislature,  in 
accomplishing  which  work  it  was  necessary  to  tear  up  La  Salle 
Street,  which  precluded  plaintiff  from  access  to  his  property 
for  a  considerable  time;  also  to  build  a  coffer  dam  in  the 
Chicago  River,  which  excluded  his  vessels  from  access  to  his 
docks;  and  such  an  injury  was  held  to  be  damnum  absque 
injuria.  This  court  said,  again  speaking  through  Mr.  Justice 
Strong:  "But  acts  done  in  the  proper  exercise  of  govern- 
mental powers,  and  not  directly  encroaching  upon  private 
property,  though  their  consequences  may  impaiu  its  use,  are 
universally  held  not  to  be  a  taking  within  the  meaning  of  the  \y 
constitutional  provision.  They  do  not  entitle  the  owner  of 
such  property  to  compensation  from  the  State  or  its  agents, 
or  give  him  any  right  of  action.  This  is  supported  by  an 
immense  weight  of  authority.  Those  who  are  curious  to  see 
the  decisions  will  find  them  collected  in  Cooley  on  Constitu- 
tional Limitations,  page  542  and  notes.     The  extremest  quali- 
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fication  of  the  doctrine  is  to  be  found,  perhaps,  in  Pxunpelly 
V.  Green  Bay  Company^  13  Wall.  166,  and  in  Eaton  v.  Boston^ 
Concord  i&c,  liailroad^  51  N.  H.  504.  In  those  cases  it  was 
held  that  permanent  flooding  of  private  property  may  be 
regarded  as  a  ^  taking.'  In  those  cases  there  was  a  physical 
invasion  of  the  real  estate  of  the  private  owner,  and  a  prac- 
tical ouster  of  his  possession.  But  in  the  present  case  there 
was  no  such  invasion.  No  entry  was  made  upon  the  plain- 
tiff's lot.  All  that  was  done  was  to  render  for  a  time  its  use 
more  inconvenient." 

Moreover,  riparian  ownership  is  subject  to  the  obligation 
to  suffer  the  consequences  of  the  improvement  of  navigation 
in  the  exercise  of  the  dominant  right  of  the  Government  in 
that  regard.  The  legislative  authority  for  these  works  con- 
sisted simply  in  an  appropriation  for  their  construction,  bat 
this  was  an  assertion  of  a  right  belonging  to  the  Government, 
to  which  riparian  property  was  subject,  and  not  of  a  right  to 
appropriate  private  property,  not  burdened  with  such  servi- 
tude, to  public  purposes. 

In  short,  the  damage  resulting  from  the  prosecution  of  this 
improvement  of  a  navigable  highway,  for  the  public  good, 
was  not  the  result  of  a  taking  of  appellant's  property,  and 
was  merely  incidental  to  the  exercise  of  a  servitude  to  which 
her  property  had  always  been  subject. 

Judgment  affirmed. 


NELSON  V.   FLINT. 

BBBOB  TO  THE   SUPREME   COURT   OF  THE  TBRRFrORY   OF  UTAH. 
No.  196.    krgn^  and  sabmltted  March  8, 1897.  —  Decided  \farch  22.  1897. 

On  the  face  of  the  papers  contained  in  the  record,  the  rig^ht  of  the  plalntiiT 
below  to  recover  is  clear. 

Conversations  between  two  makers  of  a  note,  in  the  absence  of  the  payee, 
and  without  his  knowledge,  are  not  binding  npon  him,  and  are  not  ad- 
missible in  evidence  against  him  in  an  action  to  recover  on  the  note. 

A  party  cannot,  by  merely  filing  with  the  clerk  an  affidavit  not  incorporated 
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in  any  bill  of  exceptions,  bring  into  the  record  evidence  of  what  took 
place  at  the  trial. 
The  errors  alleged  were  frivolous,  and  the  writ  of  error  was  sued  out  for 
delay,  for  which,  in  affirming  the  judgment,  ten  per  cent  damages  are 
allowed  under  clause  2  of  Rule  23. 

Ok  June  3,  1892,  the  defendant  in  error  commenced  suit  in 
the  District  Court  of  the  Fourth  Judicial  District  of  the  Ter- 
ritory of  Utah  for  the  county  of  Weber  upon  a  promissory 
note,  of  which  the  following  is  a  copy : 

"  $6700.  Salt  Lake  City,  Utah,  April  3,  1891. 

"  On  or  before  the  23d  day  of  April,  1892,  without  grace, 
for  value  received,  we  or  either  of  us  promise  to  pay  to  the 
order  of  Richard  Flint  sixty-seven  hundred  dollars,  negotia- 
ble and  payable  at  Ogden,  Utah,  without  defalcation  or  dis- 
-oount,  with  interest,  at  the  rate  of  ten  per  cent  per  annum', 
irom  date  until  paid,  both  before  and  after  judgment. 
"  Interest  payable  semi-annually. 

"  Alfeed  H.  Nelson. 
"  Frank  J.  Cannon. 
"  A.  H.  Cannon." 

The  original  answer  denied  that  plaintiff  was  the  owner  or 
holder  of  the  note,  and  alleged  generally  that  it  was  made 
without  consideration,  and  that  plaintiff  wrongfully  obtained 
possession  thereof.  Subsequently  an  amendment  was  filed 
which  stated  that  the  plaintiff  had  been  since  about  June  19, 
1889,  the  holder  and  owner  of  two  promissory  notes  signed 
by  the  defendants  Nelson  and  Frank  J.  Cannon,  amounting 
to  $6700;  that  he  offered  to  surrender  those  notes  and 
waive  all  claim  for  interest  if  the  makers  would  furnish 
him  a  new  note  signed  by  them  and  their  codefendant^  in 
this  case,  A.  H.  Cannon;  that  in  reliance  upon  such  agree- 
ment the  note  sued  upon  was  signed  and  the  plaintiff  obtained 
possession  of  it  upon  a  promise  to  return  the  old  notes,  which 
he  had  failed  to  do.  This  amended  answer  was  met  by,  in 
substance,  a  general  denial.  Upon  a  trial  before  the  court 
and  a  jury  a  verdict  and  judg-f^-^  *"    -•*^  '•^turned  and  entered 
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in  favor  of  the  plaintiff  for  the  full  amount  of  the  note  and 
interest.  This  judgment  was  thereafter  affirmed  by  the  Su- 
preme Court  of  the  Territory,  10  Utah,  261,  to  reverse  which 
latter  judgment  of  affirmance  a  writ  of  error  was  sued  out 
from  this  court. 

Mr,  Abbot  li.  Heywood  for  plaintiffs  in  error. 

Mr,  Pliny  B.  Smith  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court. 

On  the  face  of  the  papers  the  right  of  the  plaintiff  to  re- 
cover is  clear.  The  record  does  not  contain  the  entire  testi- 
mony offered  on  the  trial.  It  cannot,  therefore,  be  said,  even 
if  this  court  were  at  liberty  to  examine  the  testimony,  that 
it  was  not  amply  sufficient  to  sustain  the  verdict  and  judg- 
ment 

It  is  alleged  that  the  trial  court  erred  in  ruling  out  evidence 
of  a  conversation  between  Frank  J.  Cannon  and  A.  H.  Cannon 
in  the  absence  of  the  plaintiff  —  a  conversation  which  it  was 
claimed  induced  A.  H.  Cannon  to  sign  the  note.  The  mere 
statement  of  the  proposition  carries  its  own  answer.  Con- 
versations between  two  makers  of  a  note,  in  the  absence  of 
the  payee,  are  clearly  not  binding  upon  the  latter.  No  repre- 
sentations, true  or  false,  made  by  one  maker  of  a  note  to 
another,  no  secret  understanding  between  such  makers,  no 
inducements  offered  by  one  to  the  other,  affect  the  validity 
of  the  instrument  in  the  hands  of  the  payee  unless  he  knew 
or  was  chargeable  with  notice  of  such  facts.  The  vital  ques- 
tion is  not  what  passed  between  the  makers  by  themselves, 
but  what  passed  between  the  payee  and  any  one  of  the 
makers. 

It  is  also  alleged  that  there  was  error  in  refusing  to  permit 
evidence  as  to  certain  collateral  security,  which  it  is  claimed 
should  have  been  exhausted  before  an  action  could  be  main- 
tained on  the  note.  It  is  a  sufficient  reply  to  this  contention 
that  there  is  no  sug^^^j^qi^imthe  answer  of  any  collateral 
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security,  and  the  court  properly  refused  to  consider  any  de- 
fences not  so  presented. 

A  final  matter  is  this:  Frank  J.  Cannon  testified  that 
when  he  handed  this  note  to  plaintiff  the  latter  promised  to 
return  the  two  original  notes  of  $3200  and  $3500  respectively, 
amounting  in  the  aggregate  to  $6700,  which  he  then  held; 
that  he  failed  to  do  so,  or  to  cancel  such  prior  notes.  The 
bill  of  exceptions  states  that  the  defendants  asked  the  follow- 
ing instruction : 

'*  If  you  find  that  Flint  took  the  note  in  suit  under  the  repre- 
sentations that  he  would  return  it  the  following  day  or  cancel 
the  old  notes,  then  you  must  find  a  verdict  for  defendants." 

Upon  which  the  court  made  this  minute : 

^'  Not  handed  in  until  after  the  instruction  had  been  given. 

'^  This  request  was  not  given  the  court  until  after  the  court 
had  instructed  the  jury  ;  therefore  refused." 

The  instructions  which  were  given  are  not  copied  in  the 
record,  nor  is  there  anything  in  the  bill  of  exceptions  show- 
ing how  long  after  the  court  had  finished  its  charge  to  the 
jury  this  instruction  was  asked.  It  is  true  that  there  appears 
in  the  transcript,  as  printed,  this  affidavit  of  counsel : 

"A.  R.  Hey  wood  on  oath  says:  I  handed  above  request 
for  instruction  to  judge  immediately  on  his  ceasing  his  own 
charge  to  jury,  and  on  his  refusal  I  took  on  the  margin  an 
exception  to  his  refusal." 

But  no  such  affidavit  can  be  considered  by  this  court.  A 
party  cannot  by  merely  filing  with  the  clerk  an  affidavit  not 
incorporated  in  any  bill  of  exceptions,  bring  into  the  record 
evidence  of  what  took  place  on  tlie  trial.  So  that  upon  the 
record  as  properly  prepared  we  can  only  consider  the  question 
whether  error  can  be  adjudged  in  a  refusal  by  the  trial  court 
to  give  an  instruction  presented  at  any  time  after  it  has  fin- 
ished its  charge,  and  when  it  does  not  appear  that  the  same 
matter  has  not  already  been  fully  and  satisfactorily  explained 
to  the  jury.  Obviously  but  one  answer  can  be  given  to  this 
question.  It  cannot  be  that  after  the  court  has  finished  its 
charge,  after  perhaps  the  jury  have  retired  to  consider  of 
their  verdict,  and  at  any  time  before  such  verdict  is  returned, 
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a  party  can  hand  up  an  instruction  to  the  court  and  demand 
as  of  right  that  it  shall  be  given  to  the  jury ;  and  then  if  the 
court  fails  to  recall  the  jury,  and  give  such  instruction,  and 
it  embodies  a  proposition  apparently  correct,  the  judgment 
must  be  set  aside  without  any  showing  as  to  what  the  charge 
of  the  court  really  was,  or  that  it  did  not  cover  the  matter 
contained  in  this  instruction  asked  at  such  late  time.  It  is 
unnecessary  to  consider  whether  the  proposition  of  law  as 
stated  therein  is  correct  or  not.  It  is  enough  to  hold  that, 
so  far  as  this  record  discloses  the  time  and  manner  in  which 
this  instruction  was  presented,  it  does  not  affirmatively  appear 
that  it  was  presented  under  such  circumstances  as  to  demand 
consideration  on  the  part  of  the  court. 

These  are  all  the  questions  presented.  We  see  no  error  in 
the  record,  and  must  affirm  the  judgment. 

The  defendant  in  error,  plaintiff  below,  asks  this  court  to 
add  ten  per  cent  damages,  on  the  ground  of  the  frivolousness 
of  the  errors  alleged,  and  because  the  suing  out  of  the  writ  of 
error  was  for  delay.  Under  clause  2  of  Eule  23  of  this  court 
we  think  this  application  should  be  granted. 

TTis  judgment  is  affirmed,  with  costs,  and  ten  per  cenx 
damages. 


PANAMA  EAILEOAD  COMPANY  v,  NAPIER 
SHIPPING  COMPANY. 

OBBTIORARI  TO  THE  CIRCUrT  COURT  OF  APPEALS   FOR  THE  SECOND 

CIRCtJIT. 

Ko.  102.    Argued  January  25, 1897.  —  Decided  March  22, 1897. 

The  libel  in  this  case  was  dismissed  by  the  trial  court.  The  jadgment  of 
that  court  was  reversed  by  the  Court  of  Appeals,  and  the  case  was 

.  remanded  for  assessment  of  damages.  After  assessment  and  decree  it 
was  again  tal^en  to  the  Court  of  Appeals,  where  the  decree  of  assessment 
was  affinned,  whereupon  a  writ  of  certiorari  from  this  court  was  granted. 
Held^  that,  upon  Such  writ,  the  entire  case  was  before  this  court  for 
examination. 
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Torts  originating  within  the  waters  of  a  foreign  power  may  be  the  subjects 

of  a  suit  in  a  domestic  court. 
The  facts  in  this  case,  as  detailed  in  the  statement  below,  do  not  show  a 

negligence  on  the  part  of  the  railroad  company  and  its  agents,  which 

makes  it  responsible  to  the  shipping  company  for  the  damage  caused  by 

the  accident  to  the  Stroma. 

This  was  a  libel  injperaonam,  filed  in  the  District  Court  for 
the  Southern  District  of  New  York,  to  recover  damages  sus- 
tained by  the  libellant  through  injuries  received  by  its  steamer 
Stroma,  while  lying  at  the  respondent's  pier  in  the  port  of 
Colon. 

The  undisputed  facts  of  the  case  were  substantially  as  fol- 
lows :  The  libellant  was  a  British  corporation  and  owner  of 
the  steamer  Stroma,  and  the  respondent  a  !New  York  cor- 
poration, and  the  proprietor  of  certain  piers  known  as  piers 
Nos.  1  and  2  at  Colon,  in  the  Isthmus  of  Panama,  and  of  a 
slip  between  those  piers.  These  piers  it  was  accustomed  to 
let  to  vessels  desiring  to  use  the  same,  and  to  charge  wharfage 
therefor.  Between  the  piers,  which  were  parallel  to  each 
other,  was  a  slip  about  135  feet  wide,  in  which  there  was 
water  to  a  depth  of  about  20  feet  at  the  bulkhead,  to  30  feet 
at  the  end  of  the  pier.  Pier  No.  2  was  about  450  feet  in 
length,  covered  with  a  shed,  in  the  sides  of  which  were  doors 
at  intervals  for  the  transfer  of  cargo  to  and  from  vessels  lying 
at  the  pier. 

For  a  few  weeks  prior  to  the  arrival  of  the  Stroma,  respon- 
dent had  been  engaged  in  dredging  the  slip,  and  for  this  pur- 
pose had  employed  a  steam  dredge,  60  feet  long  by  30  feet 
wide,  consisting  of  a  shallow  scow,  upon  which  were  a  steam 
boiler,  a  crane  operated  by  machinery  and  used  for  hoisting 
the  refuse  from  the  bottom  of  the  slip,  and  a  spindle  about 
nine  feet  long,  located  in  the  middle  of  the  forward  end  of  the 
scow,  constituting  the  pivot  of  the  crane.  On  December  6, 
1888,  while  the  dredge  was  anchored  in  the  slip  between  the 
piers,  the  port  was  visited  by  a  storm  known  as  a  "  norther," 
which  was  so  violent  that  the  vessel  foundered  and  sank  in 
the  slip.  Respondent  secured  a  wrecking  vessel  and  diver  to 
raise  the  dredge  and  to  remove  it  from  the  slip,  operations 
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for  which  were  begun  December  15.  The  diver  located  the 
dredge  as  lying  diagonally  across  the  slip,  the  corner  of  the 
dredge  being  about  22  feet  from  pier  No.  2;  but  owing  to 
the  turbidnes  of  the  water  he  did  not  discover  the  spindle. 
He  also  found  the  crane  and  boiler  detached  from  the  dredge 
and  lying  upon  the  other  side  toward  pier  No.  1.  He  marked 
the  dredge  and  detached  machinery  with  buoys,  located  at  the 
end  of  the  crane,  at  the  platform,  at  the  boiler  and  at  the  two 
ends  of  the  dredge,  five  buoys  in  all.  Besides  the  buoys  the 
wrecking  boat  itself  was  secured  in  the  slip  near  the  wreck, 
the  head  in  and  the  stem  towards  the  sea,  with  two  lines 
running  across  to  each  pier. 

The  Stroma  arrived  in  Colon  about  eight  o^clock  in  the 
morning  of  December  31,  drawing  11  feet  forward  and  13 
feet  aft,  and,  as  she  approached  the  piers,  her  consignee  raised 
a  flag  at  the  end  of  pier  No.  2  to  indicate  the  berth  she  was 
U)  occupy.  There  was  a  shed  on  the  pier,  and  in  order  to 
avail  herself  of  the  openings  in  the  shed  in  the  discharge  of 
her  cargo,  the  Stroma  adjusted  herself  accordingly.  She  lay 
at  the  pier  during  the  day  discharging  her  cargo,  and  was 
there  seen  and  visited  by  agents  of  the  respondent.  At  about 
six  o'clock  in  the  evening,  it  was  reported  that  there  was  some- 
thing wrong  in  the  engine-room,  and  upon  the  engineer  going 
down,  he  heard  a  rush  of  water  coming  into  the  ship.  An 
investigation  disclosed  a  hole  in  the  bilge  of  the  ship's  bottom 
on  the  starboard  side,  punctured  by  what  was  afterwards  dis- 
covered to  be  the  spindle  rising  from  the  deck  of  the  sunken 
dredge.  The  deck  of  the  dredge  was  fifteen  feet  under  water ; 
the  spindle  over  seven  feet  in  height,  and  about  nine  inches  in 
diameter.  The  vessel  continued  to  fill  with  water,  and  sank. 
Fifteen  days  later  she  was  raised,  temporarily  repaired,  and 
then  brought  to  New  York,  where  full  repairs  were  made. 
A  considerable  portion  of  her  cargo  was  ruined,  and  other 
portions  damaged. 

Upon  a  hearing  in  the  District  Court,  the  libel  was  dis- 
missed, 42  Fed.  Eep.  922,  and  upon  appeal  to  the  Circuit 
Court  (in  which  court  the  appeal  was  pending  when  the  act 
establishing  the  Court  of  Appeals  was  passed)  the  decree  of 
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the  District  Court  was  affirmed  pro  forma^  and  an  appeal 
taken  to  the  Circuit  Court  of  Appeals,  which  reversed  the 
decree  of  the  District  and  Circuit  Courts,  1  U.  S.  A  pp.  161, 
and  remanded  the  cause  to  the  Circuit  Court  for  an  ascertain- 
ment of  damages,  which  were  subsequently  assessed  in  the 
Circuit  Court,  and  a  final  decree  rendered  for  $38,861.86.  A 
second  appeal  was  taken  to  the  Circuit  Court  of  Appeals, 
which,  on  April  19,  1894,  affirmed  the  decree  of  the  Circuit 
Court.  20  U.  S.  App.  568.  Whereupon  respondent  was 
granted  a  writ  of  certiorari  from  this  court. 

Mr.  Frederic  JS.  Covdert  (with  whom  was  Mr.  Damd  Kea/ne 
on  the  brief)  for  the  railroad  company. 

Mr.  WU/ielmtis  Mynderse  for  the  shipping  company. 

Mr.  Justigb  Bsown  delivered  the  opinion  of  the  court. 

The  main  question  in  this  case  is  one  of  fact,  and  turns 
upon  the  point  whether  the  accident  to  the  Stroma  was 
caused  by  the  negligence  of  the  respondent,  or  that  of  the 
libellant. 

1.  It  is  claimed  that,  upon  this  hearing,  we  are  limited  to 
the  question  of  damages,  for  the  reason  that  the  writ  of 
certiorari  was  issued  after  the  decrees  of  the  District  and 
Circuit  Courts,  dismissing  the  libel  upon  the  merits,  had  been 
reversed;  the  case  remanded  to  the  Circuit  Court  to  assess  the 
damages,  a  final  decree  of  the  Circuit  Court  for  $38,861.86, 
and  a  second  appeal  to  the  Court  of  Appeals,  which  had 
pronounced  an  opinion  affirming  the  decree  of  the  Circuit 
Crourt,  although  no  formal  decree  seems  to  have  been  entered 
at  the  time  the  writ  of  certiorari  was  issued.  While  this  writ 
begins  with  a  recital  that  ^' there  is  now  pending"  in  the 
Circuit  Court  of  Appeals,  "  a  suit  in  which,"  etc.,  we  think 
it  is  giving  it  too  narrow  a  construction  to  hold  that  it  was 
intended  to  bring  before  this  court  only  the  question  of 
damages,  then  pending  before  the  Circuit  Court  of  Appeals, 
particularly  in  view  of  the  fact  that  the  petition  for  the  writ 
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of  certiorari  set  forth  the  facts  of  the  case,  and  claimed  that 
upon  those  facts  the  libel  should  have  been  dismissed  — 
making  no  claim  whatever  that  error  had  been  committed 
in  the  assessment  of  damages.  A  difference  of  opinion  ex- 
isted in  the  courts  below  upon  the  question  of  liability,  and 
the  writ  was  granted  to  review  the  whole  case  as  on  appeal 
from  the  second  decree  of  the  Circuit  Court,  which  was  con- 
trary to  its  first  decree,  and  was  entered  in  obedience  to  the 
direction  of  the  Court  of  Appeals. 

If,  under  such  circumstances,  this  court  were  powerless  to 
examine  the  whole  case  upon  certiorari,  we  should  then  be 
compelled  to  issue  it  before  final  decree,  whereas,  as  was 
recently  said  in  the  case  of  The  Conqueror^  anU^  110,  it  is  and 
generally  should  be  issued  only  after  a  final  decree.  The  case 
of  The  Lady  Pike^  96  U.  S.  461,  is  not  in  point.  In  that  case 
there  had  been  an  appeal  from  a  decree  dismissing  the  libel, 
Avhich  was  reversed  by  this  court,  and  the  cause  remanded  for 
an  assessment  of  damages.  A  second  appeal  was  taken  from 
such  assessment,  and  it  was  held  that  the  reexamination  of  the 
case  could  not  extend  to  anything  decided  here  upon  the  first 
appeal.  So  in  Amee  v.  Quimby^  106  U.  S.  342,  it  was  held  that 
after  a  new  trial  had  been  had,  pursuant  to  the  mandate  of 
this  court,  and  a  second  judgment  rendered,  no  errors  other 
than  those  committed  after  the  mandate  was  received  below 
can  be  considered  here.  To  the  same  effect  are  Roberts  v. 
Cooper^  20  How.  467 ;  Supervisors  v.  Kennicotty  94  U.  S.  498 ; 
Clark  V.  Keith,  106  U.  S.  464 ;  and  Chajffm  v.  Taylor,  116 
U.  S.  567.  But  while  the  Court  of  Appeals  may  have  been 
limited  on  the  second  appeal  to  questions  arising  upon  the 
amount  of  damages,  no  such  limitation  applies  to  this  court, 
when,  in  the  exercise  of  its  supervisory  jurisdiction,  it  issues 
a  writ  of  certiorari  to  bring  up  the  whole  record.  Upon  such 
writ  the  entire  case  is  before  us  for  examination. 

2.  There  is  no  difficulty  about  the  jurisdiction  of  a  court 
of  admiralty  in  this  case.  So  far  as  concerns  the  subject- 
matter  of  the  libel  it  is  covered  by  the  case  of  PhUadeU 
phia,  Wilmington  i&c.  Railroad  v.  Philadelphia  &  Havre  d€ 
Grace  Tow  Boat  Co,,  23  IIow.  209,  in  which  it  was  held  that 
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the  jarisdiction  of  a  court  of  admiralty  extended  to  an  injury 
received  by  a  vessel,  by  running  upon  certain  piles  which  had 
been  negligently  left  in  the  bed  of  the  Susquehanna  River 
at  Havre  de  Grace.  See  also  Atlee  v.  Packet  Company^  21 
Wall.  389,  and  2  Brown's  Civ.  &  Adm.  Law,  203. 

The  fact  that  the  cause  of  action  arose  in  the  waters  of  a  for- 
eign port  is  immaterial.  While  in  some  cases  it  is  said  that  a 
court  of  admiralty  has  jurisdiction  of  all  torts  arising  upon  the 
high  seas,  or  upon  the  navigable  waters  of  the  United  States, 
The  Commerce^  1  Black,  574 ;  Holmes  v.  O.  cfe  0.  Railroad^  5 
Fed.  Rep.  75 ;  The  Clatsop  Chiefs  8  Fed.  Rep.  767,  the  connection 
in  which  those  words  are  found  indicate  that  they  were  not 
used  restrictively ;  and  the  law  is  entirely  well  settled .  both 
in  England  and  in  this  country,  that  torts  originating  within 
the  waters  of  a  foreign  power  may  be  the  subject  of  a  suit 
in  a  domestic  court.  The  authorities  upon  this  subject  are 
fully  reviewed  in  an  exhaustive  opinion  by  the  late  Judge 
Emmons  in  the  case  of  The  Avo7i^  Brown's  Adm.  170,  wherein 
jurisdiction  was  taken  of  a  collision  occurring  upon  the  Wel- 
land  Canal  in  Canada.  To  the  same  effect  are  Smith  v. 
Condry^  1  How.  28;  The  Ticonderoga^  Swabey,  215;  The 
Oriefswald^  Swabey,  430 ;  The  Diana^  Lushington,  539 ;  The 
Courier^  Lushington,  541 ;  The  HaUey^  L.  R.  2  Ad.  &  Ec. 
3;  S.  a  L.  R.  2  P.  C.  193;  The  Mali  Ivo,  L.  R.  2  Ad.  & 
Ec.  356;  The  M.  Moxham,  1  P.  D.  43,  107. 

Indeed,  large  numbers  of  collisions  arise  upon  the  Canadian 
side  of  the  St.  Clair,  Detroit  and  St.  Lawrence  rivers,  which 
lYould  not  be  cognizable  in  our  courts,  if  the  general  proposi- 
tion claimed  by  the  appellant  were  true,  since  by  the  treaty 
between  this  country  and  Great  Britain  the  boundary  line  is 
located  in  or  near  the  centre  of  the  river. 

Had  both  parties  to  the  libel  been  foreigners,  it  might  have 
been  within  the  discretion  of  the  court  to  decline  jurisdiction 
of  the  case,  though  the  better  opinion  is  that,  even  under 
those  circumstances,  the  court  will  take  cognizance  of  torts 
to  which  both  parties  are  foreigners ;  at  least  in  the  absence 
of  a  protest  from  a  foreign  consul.  The  Maggie  Hammond^ 
9  Wall.  435 ;  The  Belgenla/iid,  114  U.  S.  355 ;  The  Courier, 
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Lushington,  541 ;  The  Havana^  1  Sprague,  402 ;  The  Invinr 
cihle,  2  Gall.  29 ;  The  Johann  Friederich,  1  W.  Rob.  35 ;  The 
Charkieh,  L.  R.  4  Ad.  &  Ec.  120;  The  Vivar,  2  P.  D.  29; 
The  Anne  Johanne^  Stuart,  Vice  Adm.  43;  Thomaesen  v. 
Whitwell,^  Ben.  113;  Chuhh  v,  Ilamhurg-American  Packet 
Co.,  39  Fed.  Rep.  431. 

3.  Was  there  any  negligence  on  the  part  of  the  respon- 
dent, or,  to  state  it  more  accurately,  was  there  any  negligence 
with  respect  to  the  libellant,  or  of  which  it  was  entitled  to 
complain  ? 

The  owners  of  the  Stroma  were  represented  at  Colon  by 
one  Andrews,  who  was  acting  as  the  agent  for  William 
Warriner,  the  regular  agent  of  the  West  India  and  Pacific 
Steamship  Company,  and  the  consignee  at  Colon  of  the 
Stroma.  Learning  that  the  steamer  was  about  to  arrive, 
Andrews  wrote  to  Mr.  Abello,  the  harbor  master  of  the  port 
and  the  freight  agent  of  the  Panama  Company,  asking  him 
that  a  berth  be  assigned  to  the  Stroma,  which  was  expected 
to  arrive  in  a  day  or  two.  In  reply,  Mr.  Abello  came  to  him 
in  person,  and,  as  Abello  says,  told  him  the  West  Indian,  also 
expected,  could  go  to  No.  1  wharf,  but  that  he  had  no  berth 
for  the  Stroma.  Mr.  Andrews  suggested  to  him  that  the 
seaward  end  of  the  north  side  of  No.  2  wharf  might  be  a 
suitable  place,  and  Abello  assented  to  his  putting  her  there. 
Andrews  admits  that  he  had  seen  the  dredge  sink  in  the  slip, 
but  claims  that  "  at  the  time  it  sunk  it  was  lying  close  to  No.  1 
wharf,  to  which  it  had  been  moored,"  the  distance  between 
the  two  wharves  being  about  one  hundred  and  fifty  feet.  As 
his  office  was  opposite  Abello's,  and  but  a  short  distance  from 
the  dock,  he  must  have  known  that  a  diver  had  been  engaged 
in  the  work  of  raising  the  sunken  dredge,  although  he  testifies 
that  he  could  not  say  that  he  saw  the  diver  at  work,  and  did 
not  remember  being  informed  that  the  dredge  was  broken  into 
pieces,  which  were  scattered  about  in  several  places  in  the  slip. 
He  could  hardly  have  failed  to  observe  that  no  vessel  had  been 
moored  on  that  side  of  the  slip  since  the  dredge  sank.  He 
denies  that  he  had  seen  any  of  the  buoys  which  had  been 
placed  to  mark  the  position  of  the  sunken  dredge,  and  says 
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that  he  took  it  for  granted  that  the  railroad  company,  having 
had  a  diver  at  work  on  the  sunken  dredge  for  several  days, 
knew  whether  this  berth  was  safe  or  not ;  that  he  relied  upon 
their  knowledge  for  a  safe  berth,  and  supposed  that  the  wreck 
was  on  the  north  side  of  the  slip  where  he  saw  the  dredge 
sink.  It  appears,  however,  that  operations  for  raising  the 
wreck  had  been  progressing  for  about  three  weeks  prior  to 
the  arrival  of  the  Stroma. 

The  steamer  arrived  at  about  8  o'clock  in  the  morning  of 
December  31,  was  met  by  a  boat  sent  out  by  the  agent  of  the 
company  to  direct  her  to  the  dock,  and  was  ordered  by  the 
man  in  charge  to  go  to  pier  No.  2,  and  find  a  berth  on 
the  north  side  of  the  wharf.  As  the  steamer  approached,  the 
company's  flag  was  displayed  from  the  corner  of  the  wharf, 
indicating  the  position  she  should  take.  As  she  neared  the 
wharf,  Andrews  spoke  to  the  officer  in  charge,  reminding  him 
of  the  dredge  being  there,  pointing  him  in  the  direction,  and 
then  called  out  to  the  captain  "  hug  in  close  to  the  wharf,  and 
you  will  clear  the  wreck."  The  testimony  of  the  supercargo 
of  the  Stroma  was  that,  as  the  steamer  swung  along  parallel 
with  the  pier,  Andrews  called  out  to  the  captain  "  to  be  very 
careful  in  backing  up  the  dock  and  not  permit  the  stern  of 
the  ship  to  swing  out  into  the  dock,  as  there  was  a  sunken 
dredge  somewhere  up  the  dock  that  it  might  run  foul  of " ; 
and  that  similar  instructions  were  given  by  Mr.  Commager, 
an  employ^  of  the  railroad  company,  who  was  standing  on 
the  dock  awaiting  her  arrival. 

This  testimony  is  corroborated  by  Commager  himself,  who 
swears  that,  when  he  went  down  to  meet  the  steamer,  he 
reminded  Andrews  of  the  danger,  saying :  "  I  suppose  you  have 
not  forgotten  about  that  dredge,"  pointing  out  its  position, 
and  that  Andrews  did  not  answer  him,  but  spoke  to  some 
officer  of  the  boat,  calling  out  and  reminding  him  of  the 
dredge  being  there.  This  testimony  is  also  corroborated  by 
that  of  the  witness  MuUer,  also  an  employ^  of  the  railroad 
company,  who  heard  the  conversation  with  Commager.  It 
would  appear  that  at  this  time  the  buoys  which  had  been 
placed  to  mark  the  position  of  the  wreck  were  still  visible  — 
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at  least  four  witnesses  swore  to  that  effect,  and  there  was 
practically  nothing  to  contradict  them.  But  as  they  do  not 
seem  to  have  been  at  all  conspicuous  we  do  not  think  that 
negligence  can  be  imputed  to  any  one  for  not  observing  them. 

Had  the  respondent  undertaken,  through  its  agent,  to  pro- 
vide a  berth  for  the  Stroma  and  see  that  she  was  properly 
moored,  it  would  probably  have  been  responsible  for  this 
accident;  but  it  appears  that  Abello,  the  company's  agent, 
on  being  applied  to  for  a  berth,  merely  assented  to  a  sugges- 
tion made  by  Andrews,  that  the  Stroma  was  a  small  steamer, 
and  that  he  could  very  easily  put  her  on  the  north  side  of 
No.  2  pier,  on  the  other  side  of  the  obstruction  (meaning 
thereby  the  seaward  end  of  the  wharf),  to  which  Andrews 
replied  that  "  if  you  will  do  that  there  will  be  no  objection 
to  your  doing  so."  He  further  says  that,  in  the  same  inter- 
view, Andrews  told  him  that  he  had  seen  the  dredge  sink; 
that  he  had  been  on  the  wharf  when  she  had  sunk  in  the 
morning,  and  that  he  had  witnessed  her  going  down.  Not 
only  had  Andrews  undertaken  himself  to  bring  the  ship  to  a 
berth,  but  he  admits  it  to  have  been  the  custom  of  the  place 
for  the  railroad  company  to  leave  the  putting  of  the  ship  at  the 
berth  entirely  under  the  management  of  the  agent  of  the  ship. 
Under  such  circumstances,  it  is  clear  that  Andrews,  knowing 
that  the  dredge  was  sunk  somewhere  in  the  slip,  should  have 
made  further  inquiries  as  to  its  exact  location,  since  from  their 
conversation,  and  from  what  Abello  knew  of  Andrews'  knowl- 
edge, he  had  a  right  to  assume  that  Andrews  had  informed 
himself  of  the  danger  of  the  Stroma  lying  there,  and  of  the 
spot  where  the  dredge  was  sunk ;  or,  at  least,  that  he  would 
look  for  the  buoys  and  ascertain  for  himself. 

In  all  the  cases  in  which  wharfingers  have  been  held  for 
casualties  of  this  kind,  the  vessel  has  approached  the  slip  in 
ignorance  of  the  real  condition  of  the  bottom,  and  the  respon- 
dent has  been  held  liable,  upon  the  theory  that  it  was  his  duty 
to  furnish  a  safe  berth. 

This  test  is  manifestly  inapplicable  where  the  agent  of  the 
vessel  is  already  acquainted  with  the  danger,  and  assumes  the 
responsibility  of  providing  her  with  a  safe  berth.     In  this  case 
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there  was  no  misrepresentation  or  concealment,  and  if  Abello 
did  not  point  out  the  precise  location  of  the  dredge,  it  was  evi- 
dently because  he  supposed,  and  had  a  right  to  suppose,  that 
Andrcrws  knew  it  already,  or  would  make  further  inquiries  if 
he  deemed  it  necessary.  It  is  altogether  probable  that  both 
parties  assumed  that  the  Stroma,  being  a  small  steamer,  draw- 
ing only  thirteen  feet  of  water,  when  there  was  twenty-two 
feet  of  clear  water  above  the  deck  of  the  dredge,  could  safely 
lie  inside,  if  not  immediately  over,  the  dredge,  and  that  both 
overlooked  the  existence  of  the  spindle ;  but  if  Andrews  was 
apprised  of  the  danger  which  the  Stroma  might  incur  by  lying 
there,  it  is  scarcely  just  to  impose  a  liability  upon  the  respon- 
dent for  the  consequences  of  the  spindle  —  the  existence  of 
which  did  not  appear  to  have  been  known  either  to  Andrews 
or  to  Abello,  and  which,  if  known,  neither  party  had  consid- 
ered of  sufHcient  importance  to  specially  provide  against.  It 
would  doubtless  have  been  more  prudent  for  Abello  to  have 
informed  Andrews  fully  and  explicitly  of  the  danger  he  was 
incurring,  but  we  think  that,  under  the  circumstances,  he  dis- 
charged his  legal  obligation. 

As  the  diver,  who  was  sent  down  to  locate  and  buoy  the 
dredge,  never  discovered  the  spindle,  owing  to  the  extreme 
turbidness  of  the  water,  it  is  diflBcult  to  see  how  negligence 
can  be  imputed  to  the  respondent  for  not  having  warned  the 
master  of  the  steamer  specially  against  it.  Indeed,  so  little 
appears  to  have  been  known  about  it  that,  when  a  consul- 
tation was  called,  after  the  accident  occurred,  at  which  Mr. 
Andrews  and  Mr.  Dennis,  an  associate  superintendent  of  the 
respondent,  took  part,  no  one  of  them  was  able  to  surmise 
what  had  caused  the  disaster  —  the  general  opinion  seeming 
to  be  that  the  Stroma  had  settled  upon  a  pile,  or  a  piece  of 
machinery  dropped  by  a  Spanish  steamer.  No  one  suspected 
that  the  dredge  had  caused  the  damage,  until  the  diver  and 
surveyors  on  the  following  day  reported  the  fact.  If,  as  we 
have  already  found,  Mr.  Andrews  was  either  apprised  of,  or 
put  upon  inquiry,  as  to  all  the  facts  with  regard  to  the  loca- 
tion of  the  sunken  dredge,  respondent  cannot  be  chargeable 
with  negligence  because  it  did  not  warn  him  specially  against 
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the  spindle,  since  it  had  not  been  informed  of  its  existence  bj 
the  diver,  who  does  not  seem  to  have  been  guilty  of  any  neg- 
ligence in  not  discovering  it,  and  for  whose  negligence  it  is  at 
least  doubtful  whether  respondent  would  have  been  liable. 

Inasmuch  as  we  are  of  opinion  that  the  Circuit  Court  of 
Appeals  was  in  error  in  holding  the  respondent  liable, 

The  decree  of  the  Circuit  Court  of  July  7,  1891,  must  be 
affirmed,  and  the  caicse  remcmded  to  that  court,  with  direo- 
turns  to  dismiss  the  libel. 


UNITED    STATES    v.    TRANS-MISSOURI    FREIGHT 
ASSOCIATION. 

APPEAL    FROM    THK   QIRODFr   COURT   OF   APPEALS    FOB    THE    EIGHTH 

oiRourr. 

No.  6T.    Argued  December  8,  9,  1896.  -  Decided  March  %i,  1897. 

The  dissolution  of  the  freight  association  does  not  prevent  this  conrt  from 
taking  cognizance  of  the  appeal  and  deciding  the  case  on  its  merits ;  as, 
nvhere  parties  have  entered  into  an  Illegal  agreement  and  are  acting 
under  it,  and  there  is  no  adequate  remedy  at  law,  and  the  jurisdiction 
of  the  court  has  attached  by  the  filing  of  a  bill  to  restrain  such  or  like 
action  under  a  similar  agreement,  and  a  trial  has  been  had  add  judgment 
entered,  the  appellate  jurisdiction  of  this  court  is  not  ousted  by  a  simple 
dissolution  of  the  association,  effected  subsequently  to  the  entry  of  judg- 
ment In  the  suit. 

While  the  statutory  amount  must  as  a  matter  of  fact  be  In  controversy,  yet 
the  fact  that  it  is  so  need  not  appear  in  the  bill,  but  may  be  shown  to  the 
satisfaction  of  the  court. 

The  provisions  respecting  contracts,  combinations  and  conspiracies  in  re- 
straint of  trade  or  commerce  among  the  several  States  or  with  foreign 
countries,  contained  in  the  act  of  July  2,  1800,  c.  647,  "  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,"  apply  to  and 
cover  common  carriers  by  railroad;  and  a  contract  between  them  in 
restraint  of  such  trade  or  commerce  is  prohibited,  even  though  the  con- 
tract is  entered  into  between  competing  railroads,  only  for  the  purpose 
of  thereby  affecting  traffic  rates  for  the  transportation  of  persons  and 
property. 

The  act  of  February  4,  1887,  c.  104,  "  to  regulate  commerce,"  is  not  incon- 
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sistent  with  the  act  of  July  2,  1890,  as  It  does  not  confer  upon  compet- 
ing railroad  companies  power  to  enter  into  a  contract  in  restraint  of 
trade  and  commerce,  lilce  the  one  which  forms  the  subject  of  this  sait. 

Debates  in  Congress  are  not  appropriate  sources  of  information,  from 
which  to  discover  the  meaning  o^the  language  of  a  statute  passed  by 
that  body.  i 

The  prohibitory  provisions  of  the  saa  act  of  July  2,  1890,  apply  to  all  con- 
tracts in  restraint  of  interstate  of  foreign  trade  or  commerce  without 
exception  or  limitation;  and  ar|fnot  con  lined  to  those  in  which  the 
restraint  is  unreasonable. 

In  order  to  maintain  this  suit  the  government  is  not  obliged  to  show  that 
the  agreement  in  question  was  entered  into  for  the  purpose  of  restrain- 
ing trade  or  commerce,  if  such  restraint  is  its  necessary  effect. 

This  agreement,  though  legal  when  made,  became  illegal  on  the  passage  of 
the  act  of  July  2,  1890,  and  acts  done  under  it  after  that  statute  became 
operative  were  done  in  violation  of  it. 

The  fourth  section  of  the  act  invests  the  Government  with  full  power  and 
authority  to  bring  such  a  suit  as  this;  and,  if  the  facts  alleged  are 
proved,  an  injunction  should  issue. 

On  the  2d  of  July,  1890,  an  act  was  passed  by  the  Congress 
of  the  United  States,  entitled  '^  An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."  26 
Stat.  209,  c.  647.    The  act  is  given  in  full  in  the  margin.  ^ 

^  An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies. 

Be  it  enacted  by  the  Senate  and  House  of  B^preHentatives  of  the  United 
States  of  America  in  Congress  assembled^ 

Sbc.  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  /Every  person 
who  shall  make  any  such  contract  or  engage  in  any  such  ybombination  or 
conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

Sbc.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons,  to  monopolize  any 
part  of  the  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

Skc.  8.  Every  contract,  combination  in  form  of  trust  or  otherwise  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United 
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On  the  15th  day  of  March,  1889,  all  but  three  of  the 
defendants,  the  railway  companies  named  in  the  bill,  made 
and  entered  into  an  agreement  by  which  they  formed  them- 
selves into  an  association  to  be  jcnown  as  the  ^'  Trans-Missouri 
Freight  Association,"  and  they  agreed  to  be  governed  by  the 
provisions  contained  in  the  articles  of  agreement. 

The  memorandum  of  agreement  entered  into  between  the 
railway  companies  named  therein,  stated,  among  other  things, 
as  follows :  "  For  the  purpose  of  mutual  protection  by  estab- 
lishing and  maintaining  reasonable  rates,  rules  and  regulations 
on  all  freight  traffic,  both  through  and  local,  the  subscribers 
do  hereby  form  an  association  to  be  known  as  the  Trans- 
Missouri  Freight  Association,  and  agree  to  be  governed  by 
the  following  provisions." 

"Article   I. 
"The  traffic  to  be  included  in  the  Trans-Missouri  Freight 
Association  shall  be  as  follows : 


States  or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce 
between  any  such  Territory  and  another,  or  between  any  such  Territory  or 
Territories  and  any  State  or  States  or  the  District  of  Columbia,  or  with 
foreign  nations,  or  between  the  District  of  Columbia  and  any  State  or 
States  or  foreign  nations,  is  hereby  declared  illegal.  Every  person  who 
shall  malce  any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

Sec.  4.  The  several  Circuit  Courts  of  the  United  States  are  hereby  in- 
vested with  juilsdlction  to  prevent  and  restrain  violations  of  this  act ;  and 
it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United  States,  in 
their  respective  districts,  under  the  direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition  setting  forth  the  case  and 
praying  that  such  violation  shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have  been  duly  notified  of  such 
petition  the  court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and  de- 
termination of  the  case;  and  pending  such  petition  and  before  final  decree, 
the  court  may  at  any  time  make  such  temporary  restraining  order  or  prohi- 
bition as  shall  be  deemed  just  in  the  premises. 

Sec.  5.   Whenever  it  shall  appear  to  the  court  before  which  any  proceed- 
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"  1.  All  traflSc  competitive  between  any  two  or  more  mem- 
bers hereof,  passing  between  points  in  the  following  described 
territory:  Commencing  at  the  Gulf  of  Mexico,  on  the  95th 
meridian,  thence  north  to  the  Red  River;  thence  via  that 
river  to  the  eastern  boundary  line  of  the  Indian  Territory; 
thence  north  by  said  boundary  line  and  the  eastern  line  of 
the  State  of  Kansas  to  the  Missouri  River  at  Kansas  City; 
thence  via  the  said  Missouri  River  to  the  point  of  intersection 
of  that  river  with  the  eastern  boundary  of  Montana ;  thence 
via  the  said  eastern  boundary  line  to  the  international  line,  — 
the  foregoing  to  be  known  as  the  'Missouri  River  line,'  — 
thence  via  said  international  line  to  the  Pacific  coast ;  thence 
via  the  Pacific  coast  to  the  international  line  between  the 
United  States  and  Mexico ;  thence  via  said  international  line 
to  the  Oulf  of  Mexico,  and  thence  via  said  gulf  to  the  point 
of  beginning,  including  business  between  points  on  the  boun- 
dary line  as  described. 


ing  under  section  f  onr  of  this  act  may  be  pending,  that  the  ends  of  justice 
require  that  other  parties  should  be  brought  before  the  court,  the  court 
may  cause  them  to  be  summoned,  whether  they  reside  in  the  district  in 
which  the  court  is  held  or  not;  and  subpcenas  to  that  end  may  be  served 
in  any  district  by  the  marshal  thereof. 

Skc.  6.  Any  property  owned  under  any  contract  or  by  any  combination, 
or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  mentioned 
in  section  one  of  this  act,  and  being  in  the  course  of  transportation  from 
one  State  to  another,  or  to  a  foreign  country,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  and  condemned  by  like  proceedings  as 
those  provided  by  law  for  the  forfeiture,  seizure  and  condemnation  of 
property  imported  into  the  United  States  contrary  to  law. 

Skc.  7.  Any- person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  act,  may  sue  therefor  in  any  Circuit  Court 
of  the  United  States  in  the  district  in  which  the  defendant  resides  or  is 
foand,  without  respect  to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  costs  of  suit,  including 
a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  **  person,"  or  **  persons,"  wherever  used  in  this 
act  shall  be  deemed  to  include  corporations  and  associations  existing  under 
or  authorized  by  the  laws  of  either  the  United  States,  the  laws  of  any  of 
the  Territories,  the  laws  of  any  State,  or  the  laws  of  any  foreign  country. 

Approved,  July  2,  1890. 
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"2.  All  freight  traffic  originating  within  the  territory  as 
defined  in  the  first  section  when  destined  to  points  east  of 
the  aforesaid  Missouri  River  line." 

Certain  exceptions  to  the  above  article  are  then  stated  as 
to  the  particular  business  of  several  railway  companies,  which 
was  to  be  regarded  as  outside  and  beyond  the  provisions  of 
the  agreement. 

Article  II  provided  for  the  election  of  a  chairman  of  the 
organization  and  for  meetings  at  Kansas  City,  or  otherwise, 
as  might  be  provided  for.  By  section  2  of  that  article  each 
road  was  to  '^  designate  to  the  chairman  one  person  who  shall 
be  held  personally  responsible  for  rates  on  that  road.  Such 
person  shall  be  present  at  all  regular  meetings,  when  possible, 
and  shall  represent  his  road,  unless  a  superior  officer  is  present. 
If  unable  to  attend  he  shall  send  a  substitute  with  written  au- 
thority to  act  upon  all  questions  which  may  arise,  and  the 
vote  of  such  substitute  shall  be  binding  upon  the  company 
he  represents." 

Section  3  provides  that:  '^  A  committee  shall  be  appointed 
to  establish  rates,  rules  and  regulations  on  the  traffic  subject 
to  this  association,  and  to  consider  changes  therein,  and  make 
rules  for  meeting  the  competition  of  outside  lines.  Their  con- 
clusions, when  unanimous,  shall  be  made  effective  when  they 
so  order,  but  if  they  differ  the  question  at  issue  shall  be  re- 
ferred to  the  managers  of  the  lines  parties  hereto ;  and  if  they 
disagree  it  shall  be  arbitrated  in  the  manner  provided  in 
article  VII." 

By  section  4  it  was  provided  that:  "At  least  five  days' 
written  notice  prior  to  each  monthly  meeting  shall  be  given 
the  chairman  of  any  proposed  reduction  in  rates  or  change  in 
any  rule  or  regulation  governing  freight  traffic ;  eight  days  in 
so  far  as  applicable  to  the  traffic  of  Colorado  or  Utah." 

Sections  5,  6,  7,  8,  9, 10  and  11  of  article  II  read  as  follows: 

"Sec.  5.  At  each  monthly  meeting  the  association  shall 
consider  and  vote  upon  all  changes  proposed,  of  which  due 
notice  has  been  given,  and  all  parties  shall  be  bound  by  the 
decision  of  the  association,  as  expressed,  unless  then  and  there 
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the  parties  shall  give  the  association  definite  written  notice 
that,  in  ten  days  thereafter,  they  shall  make  such  modification 
notwithstanding  the  vote  of  the  association  :  Provided^  That 
if  the  member  giving  notice  of  change  shall  fail  to  be  repre- 
sented at  the  meeting,  no  action  shall  be  taken  on  its  notice, 
and  the  same  shall  be  considered  withdrawn.  Should  any 
member  insist  upon  a  reduction  of  rate  against  the  views  of 
the  majority,  or  if  the  majority  favor  the  same,  and  if,  in  the 
judgment  of  such  majority,  the  rate  so  made  affects  seriously 
the  rates  upon  other  traffic,  then  the  association  may,  by  a 
majority  vote,  upon  such  other  traffic  put  into  effect  corre- 
sponding rates  to  take  effect  on  the  same  day.  By  unanimous 
consent,  any  rate,  rule  or  regulation  relating  to  freight  traffic 
may  be  modified  at  any  meeting  of  the  association  withont 
previous  notice. 

"  Sec.  6.  Nfotwithstanding  anything  in  this  article  contained, 
each  member  may,  at  its  peril,  make  at  any  time,  without 
previous  notice,  such  rate,  rule  or  regulations  as  may  be  neces- 
sary to  meet  the  competition  of  lines  not  members  of  the 
association,  giving  at  the  same  time  notice  to  the  chairman  of 
its  action  in  the  premises.  If  the  chairman,  upon  investigation, 
shall  decide  that  such  rate  is  not  necessary  to  meet  the  direct 
competition  of  lines  not  members  of  the  association,  and  shall 
so  notify  the  road  making  the  rate,  it  shall  immediately  with- 
draw such  rate.  At  the  next  meeting  of  the  association  held 
after  the  making  of  such  rate,  it  shall  be  reported  to  the 
association,  and  if  the  association  shall  decide  by  a  two-thirds 
vote  that  such  rate  was  not  made  in  good  faith  to  meet  such 
competition,  the  member  offending  shall  be  subject  to  the 
penalty  provided  in  section  8  of  this  article.  If  the  associa- 
tion shall  decide  by  a  two-thirds  vote  that  such  rate  was  made 
in  good  faith  to  meet  such  competition,  it  shall  be  considered 
as  authority  for  the  rate  so  made. 

"  Sbc.  7.  All  arrangements  with  connecting  lines  for  the 
division  of  through  rates  relating  to  traffic  covered  by  this 
agreement  shall  be  made  by  authority  of  the  association: 
Provided^  however^  That  when  one  road  has  a  proprietary 
interest  in  another,  the  divisions  between  such  roads  shall  be 
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what  they  may  elect,  and  shall  not  be  the  property  of  the 
association :  Provided^  further^  That,  as  regards  traffic  con- 
tracts at  this  date  actually  existing  between  lines  not  having 
common  proprietary  interests,  the  same  shall  be  reported,  so 
far  as  divisions  are  concerned,  to  the  association,  to  the  end 
that  divisions  with  competing  lines  may,  if  thought  advisable 
by  them,  be  made  on  equally  favorable  terms. 

'^  Sec.  8.  It  shall  be  the  duty  of  the  chairman  to  investigate 
all  apparent  violations  of  the  agreement,  and  to  report  his 
findings  to  the  managers,  who  shall  determine,  by  a  majority 
vote  (the  member  against  whom  complaint  is  made  to  have  no 
vote),  what,  if  any,  penalty  shall  be  assessed,  the  amount  of 
each  fine  not  to  exceed  one  hundred  dollars,  to  be  paid  to  the 
association.  If  any  line  party  hereto  agrees  with  a  shipper, 
or  any  one  else,  to  secure  a  reduction  or  change  in  rates,  or 
change  in  the  rules  and  regulations,  and  it  is  shown  upon  in- 
vestigation by  the  chairman  that  such  an  arrangement  was 
effected,  and  traffic  thereby  secured,  such  action  shall  be  re- 
ported to  the  managers,  who  shall  determine,  as  above  pro- 
vided, what,  if  any,  penalty  shall  be  assessed. 

"  Sec.  9.  When  a  penalty  shall  have  been  declared  against 
any  member  of  this  association,  the  chairman  shall  notify  the 
managing  officer  of  said  company  that  such  fine  has  been 
assessed,  and  that  within  ten  days  thereafter  he  will  draw 
for  the  amount  of  the  fine;  and  the  draft,  when  presented, 
shall  be  honored  by  the  company  thus  assessed. 

"  Sec.  10.  All  fines  collected  to  be  used  to  defray  the  ex- 
penses of  the  association,  the  offending  party  not  to  be  bene- 
fited by  the  amounts  it  may  pay  as  fines. 

"Sec.  11.  Any  member  not  present  or  fully  represented  at 
roll  call  of  general  or  special  meetings  of  the  freight  associa- 
tion, of  which  due  and  proper  notice  has  been  given,  shall  be 
fined  one  dollar,  to  be  assessed  against  his  company,  unless  be 
shall  have  previously  filed  with  the  chairman  notice  of  inabil- 
ity to  be  present  or  represented." 

Articles  3,  5,  6  and  7  contain  appropriate  provisions  for  tbe 
carrying  out  of  the  purposes  of  the  agreement,  but  it  is  not 
necessary  to  here  set  them  forth  in  detail. 
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Article  IV  reads  as  follows : 

"Abticle  IV. 
"  Any  wilful  underbilling  in  weights,  or  billing  of  freight 
at  wrong  classification,  shall  be  considered  a  violation  of  this 
agreement;  and  the  rules  and  regulations  of  any  weighing 
association  or  inspection  bureau,  as  established  by  it  or  as 
enforced  by  its  officers  and  agents,  shall  be  considered  bind- 
ing under  the  provisions  of  this  agreement,  and  any  wilful 
violation  of  them  shall  be  subject  to  the  penalties  provided 
herein." 

Article  VIII  provides  that  the  agreement  should  take  effect 
April  1,  1889,  subject  thereafter  to  thirty  days'  notice  of  a  de- 
sire on  the  part  of  any  line  to  withdraw  from  the  same. 

On  the  6th  of  January,  1892,  the  United  States,  as  com- 
plainant, filed  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas,  through  the  United  States  attorney 
for  that  district,  and  under  the  direction  of  the  Attorney 
General  of  the  United  States,  its  bill  of  complaint  against 
the  Trans-Missouri  Freight  Association,  named  in  the  agree- 
ment above  mentioned,  the  Atchison,  Topeka  and  Santa  F6 
Railroad  Company,  and  some  seventeen  other  railroad  com- 
panies, the  officers  of  which  had,  it  was  alleged,  signed  the 
agreement  above  mentioned  in  behalf  of  and  for  their  respec- 
tive companies.  The  bill  was  filed  by  the  Government  for 
the  purpose  oL  having  the  agreement  between  the  defendant 
railroad  companies  set  aside  and  declared  illegal  and  void,  and 
to  have  the  association  dissolved. 

It  alleged  that  the  defendant  railroad  corporations,  signing 
the  agreement,  were  at  that  time  and  ever  since  had  been 
common  carriers  of  all  classes  and  kinds  of  freight  and  com- 
modities which  were  commonly  moved,  carried  and  trans- 
ported by  railroad  companies  in  their  freight  traffic,  and  at 
all  such  times  had  been,  and  then  were,  continuously  engaged 
in  transporting  freight  and  commodities  in  the  commerce, 
trade  and  traffic  which  is  continuously  carried  on  among  and 
between  the  several  States  of  the  United  States,  and  among 
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and  between  the  several  States  and  Territories  of  the  United 
States,  and  between  the  people  residing  in,  and  all  persons  en- 
gaged in  trade  and  commerce  within  and  among  and  between, 
the  States,  Territories  and  countries  aforesaid;  that  each  of 
the  defendants  was,  prior  to  the  15th  day  of  March,  1889, 
the  owner  and  in  the  control  of,  and  that  they  were  respec- 
tively operating  and  using,  distinct  and  separate  lines  of  rail- 
road, fitted  up  for  carrying  on  business  as  such  carriers  in  the 
freight  traffic  above  mentioned,  independently  and  disconnect- 
edly with  each  other,  and  that  said  lines  of  railroad  had  been 
and  then  were  the  only  lines  of  transportation  and  communi- 
cation engaged  in  the  freight  traffic  between  and  among  the 
States  and  Territories  of  the  United  States  having  through 
lines  for  said  freight  traffic  in  all  that  region  of  country  lying 
to  the  westward  of  the  Mississippi  and  Missouri  rivers  and 
east  of  the  Pacific  Ocean ;  that  these  lines  of  railroad  furnish 
to  the  public  and  to  persons  engaged  in  trade  and  traffic  and 
commerce  between  the  several  States  and  Territories  and 
countries  above  mentioned  separate,  distinct  and  competitive 
lines  of  transportation  and  communication  extending  along 
and  between  the  States  and  Territories  of  the  United  States 
lying  westward  of  the  Mississippi  and  Missouri  rivers  to  the 
Pacific  Ocean,  and  that  the  construction  and  maintenance  of 
said  several  separate,  distinct  and  competitive  lines  of  railroad 
aforesaid  had  been  encouraged  and  assisted  by  the  United 
States  and  by  the  States  and  Territories  in  the  region  of 
country  aforesaid,  and  by  the  people  of  the  said  several  States 
and  Territories,  by  franchises  and  by  grants  and  donations  of 
large  amounts  of  land  of  great  value,  and  of  money  and  se- 
curities, for  the  purpose  of  securing  to  the  public  and  to  the 
people  engaged  in  trade  and  commerce  throughout  the  region 
of  country  aforesaid  competitive  lines  of  transportation  and 
communication,  and  that  prior  to  the  15th  day  of  March, 
1889,  and  subsequently  and  up  to  the  present  time,  each  and 
all  of  said  defendants  have  been  and  are  engaged  as  common 
carriers  in  the  railway  freight  traffic  connected  with  the  inter- 
state commerce  of  the  United  States. 
It  was  then  alleged  in  the  bill  as  follows : 
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"  And  your  orator  further  avers  that  on  or  about  the  fif- 
teenth day  of  March,  1889,  the  defendants  not  being  content 
with  the  usual  rates  and  prices  for  which  they  and  others 
were  accustomed  to  move,  carry  and  transport  property, 
freight  and  commodities  in  the  trade  and  commerce  afore- 
said and  in  their  said  business  and  occupation,  but  contriving 
and  intending  unjustly  and  oppressively  to  increase  and  aug- 
ment the  said  rates  and  prices,  and  to  counteract  the  effect 
of  free  competition  on  the  facilities  and  prices  of  transporta- 
tion, and  to  establish  and  maintain  arbitrary  rates,  and  to 
prevent  any  one  of  said  defendants  from  reducing  such  arbi- 
trary rates,  and  thereby  exact  and  procure  great  sums  of 
money  from  the  people  of  the  said  States  and  Territories 
aforesaid,  and  from  the  people  engaged  in  the  interstate 
commerce,  trade  and  traffic  within  the  region  of  country 
aforesaid,  and  from  all  persons  having  goods,  wares  and  mer- 
chandise to  be  transported  by  said  railroads,  and  intending 
to  monopolize  the  trade,  traffic  and  commerce  among  and 
between  the  States  and  Territories  aforesaid,  did  combine, 
conspire,  confederate  and  unlawfully  agree  together,  and  did 
then  and  there  enter  into  a  written  contract,  combination, 
agreement  and  compact,  known  as  a  memorandum  of  agree- 
ment of  the  Trans-Missouri  Freight  Association,  which  was 
signed  by  each  of  said  above-named  defendants." 

The  bill  then  set  forth  the  agreement  signed  by  the  various 
corporations  defendant. 

It  was  further  alleged  that  the  agreement  went  into  effect  on 
the  1st  day  of  April,  1889,  and  that  since  that  time  each  and 
all  of  the  defendants,  by  reason  of  the  agreement,  have  put 
into  effect  and  kept  in  force  upon  the  several  lines  of  railroads 
the  rules  and  regulations  and  rates  and  prices  for  moving, 
carrying  and  transporting  freight  fixed  and  established  by 
the  association,  and  have  declined  and  refused  to  fix  or  estab- 
lish and  maintain  or  give  on  their  railroads  rates  and  prices 
for  the  carrying  of  freight  based  upon  the  cost  of  constructing 
and  maintaining  their  several  lines  of  railroad  and  the  cost 
of  carrying  freights  over  the  same,  and  such  other  elements 
as  should  be  considered  in  establishing  tariff  rates  upon  each 
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particular  road,  and  the  people  of  the  States  and  Territories 
subject  to  said  association,  and  all  persons  engaged  in  trade 
and  commerce  within,  among  and  between  the  different  States 
and  Territories  had  been  compelled  to  and  were  still  compelled 
to  pay  the  arbitrary  rates  of  freight  and  submit  to  the  arbi- 
trary rules  and  regulations  established  and  maintained  by 
the  association,  and  ever  since  that  date  had  been  and  still 
were  deprived  of  the  benefits  that  might  be  expected  to  flow 
from  free  competition  between  said  several  lines  of  transpor- 
tation and  communication,  and  were  deprived  of  the  better 
facilities  and  cheaper  rates  of  freight  that  might  be  reason- 
ably expected  to  flow  from  free  competition  between  the  lines 
above  mentioned,  and  that  the  trade,  traffic  and  commeroe 
in  such  region  of  country,  and  the  freight  traffic  in  connection 
therewith,  had  been  and  were  monopolized  and  restrained, 
hindered,  injured  and  retarded  by  the  defendants  by  means 
of  and  through  the  instrumentality  of  such  association. 

The  bill  further  averred  that  notwithstanding  the  passage 
of  the  act  of  Congress  above  mentioned  on  the  2d  day  of 
July,  1890,  the  '^  defendants  still  continue  in  and  still  engage 
in  said  unlawful  combination  and  conspiracy,  and  still  main- 
tain said  Trans-Missouri  Freight  Association,  with  all  the 
powers  specified  in  the  memorandum  of  agreement  and  articles 
of  association  hereinbefore  set  forth,  which  said  agreement, 
combination  and  conspiracy  so  as  aforesaid  entered  into  and 
maintained  by  said  defendants  is  of  great  injury  and  grievous 
prejudice  to  the  common  and  public  good  and  to  the  welfare 
of  the  people  of  the  United  States." 

The  prayer  of  the  bill  was  as  follows : 

^^In  consideration  whereof,  and  inasmuch  as  your  orator 
can  only  have  adequate  relief  in  the  premises  in  this  honor- 
able court  where  matters  of  this  nature  are  properly  cogni- 
zable and  relievable,  your  orator  prays  that  this  honorable 
court  may  order,  adjudge  and  decree  that  said  Trans-Missouri 
Freight  Association  be  dissolved,  and  that  said  defendants, 
and  all  and  each  of  them,  be  enjoined  and  prohibited  from 
further  agreeing,  combining  and  conspiring  and  acting  to- 
gether to  maintain  rules  and  regulations  and  rates  for  carry- 
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ing  freight  upon  their  several  lines  of  railroad  to  hinder  trade 
and  commerce  between  the  States  and  Territories  of  the 
United  States,  and  that  all  and  each  of  them  be  enjoined  and 
prohibited  from  entering  or  continuing  in  a  combination,  asso- 
ciation or  conspiracy  to  deprive  the  people  engaged  in  trade 
and  commerce  between  and  among  the  States  and  Territories 
of  the  United  States  of  such  facilities  and  rates  and  charges 
of  freight  transportation  as  will  be  afforded  by  free  and  un- 
restrained competition  between  the  said  several  lines  of  rail- 
road, and  that  all  and  each  of  said  defendants  be  enjoined 
and  prohibited  from  agreeing,  combining  and  conspiring  and 
acting  together  to  monopolize  or  attempt  to  monopolize  the 
freight  traffic  in  the  trade  and  commerce  between  the  States 
and  Territories  of  the  United  States,  and  that  all  and  each 
of  said  defendants  be  enjoined  and  prohibited  from  agreeing, 
combining  and  conspiring  and  acting  together  to  prevent  each 
and  any  of  their  associates  from  carrying  freight  and  com- 
modities in  the  trade  and  commerce  between  the  States  and 
Territories  of  the  United  States  at  such  rates  as  shall  be  vol- 
untarily fixed  by  the  officers  and  agents  of  each  of  said  roads 
acting  independently  and  separately  in  its  own  behalf." 

The  defendants  were  required  to  answer  fully,  etc.,  each 
and  all  of  the  matters  charged  in  the  bill,  but  such  answer 
was  not  required  to  be  under  oath,  an  answer  under  oath 
being  specially  waived. 

The  Chicago,  Kansas  and  Nebraska  Railway  Company,  the 
Missouri,  Kansas  and  Texas  Railway  Company  and  the  Den- 
ver, Texas  and  Fort  Worth  Railroad  Company  denied  being 
parties  to  the  association.  The  other  fifteen  companies  filed 
separate  answers,  each  setting  up  substantially  the  same  de- 
fence. 

They  admitted  they  were  common  carriers  engaged  in  the 
transportation  of  persons  and  property  in  the  States  and 
Territories  mentioned  in  the  agreement,  and  they  alleged 
that  as  such  common  carriers  they  were  subject  to  the  pro- 
visions of  the  act  of  Congress,  approved  February  4,  1887, 
c.  104,  24  Stat.  379,  entitled  "  An  act  to  regulate  commerce," 
with  the  various  amendments  thereof  and  additions  thereto, 
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and  they  alleged  that  that  act  and  the  amendments  consti- 
tuted a  system  of  regulations  established  by  Congress  for 
common  carriers  subject  to  the  act,  and  they  denied  that  they 
were  subject  to  the  provisions  of  the  act  of  Congress  passed 
July  2,  1890,  above  set  forth. 

The}^  admit  that  they  severally  own,  control  and  operate 
separate  and  distinct  lines  of  railroad  constructed  and  fitted 
for  carrying  on  business  as  common  carriers  of  freight,  inde- 
pendently and  disconnectedly  with  each  other;  except  that  a 
common  interest  exists  between  certain  companies,  named  in 
the  answer.  They  admit  that  the  lines  of  railroad  mentioned 
in  the  bill  furnish  lines  of  transportation  and  communication 
to  persons  engaged  in  freight  traffic  between  and  among  the 
States  and  Territories  of  the  United  States,  having  through 
lines  for  freight  traffic  in  that  region  of  country  lying  to  the 
westward  of  the  Mississippi  and  Missouri  rivers  and  east  of 
the  Pacific  Ocean,  but  deny  that  they  are  the  only  such  lines, 
and  allege  that  there  are  several  others,  naming  them. 

They  further  admitted  that  prior  to  the  organization  of  the 
freight  association  the  defendants  furnished  to  the  public  and 
to  persons  engaged  in  trade,  traffic  and  commerce  between 
the  several  States  and  Territories  named  in  the  agreement, 
separate,  distinct  and  competitive  lines  of  transportation  and 
communication,  and  they  allege  that  they  still  continue  to 
do  so. 

They  admitted  that  some  of  the  roads  mentioned  in  the 
bill  received  aid  by  land  grants  from  the  United  States,  and 
others  received  aid  from  States  and  Territories  by  loans  of 
credits,  donations  of  depot  sites  and  rights  of  way,  and  in  a 
few  cases  by  investments  of  money,  and  that  the  people  of 
the  States  and  Territories  to  a  limited  extent  made  invest- 
ments in  the  stocks  and  bonds  of  some  of  the  roads,  while 
others,  mentioned  in  the  bill,  were  almost  exclusively  con- 
structed by  capital  furnished  by  non-residents  of  that  region. 

It  was  also  admitted  that  the  purpose  of  the  land  grants, 
loans,  donations  and  investments  was  to  obtain  the  construo- 
tion  of  competitive  lines  of  transportation  and  communication 
to  the  end  that  the  public  and  the  people  engaged  in  trade 
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and  commerce  throughout  that  region  of  country  might  have 
facilities  afforded  by  railways  in  communicating  with  each 
other  and  with  other  portions  of  the  United  States  and  the 
world,  and  denied  that  they  were  granted  for  any  other 
purpose. 

The  defendants  admitted  the  formation  on  or  about  March 
15,  1889,  of  the  voluntary  association  described  in  the  bill  as 
the  "  Trans-Missouri  Freight  Association." 

They  denied  the  allegation  that  they  were  not  content  with 
the  rates  and  prices  prevailing  at  the  date  of  the  agreement ; 
they  denied  any  intent  to  unjustly  increase  rates,  and  denied 
that  the  agreement  destroyed,  prevented  or  illegally  limited 
or  influenced  competition;  they  denied  that  arbitrary  rates 
were  fixed  or  charged,  or  that  rates  had  been  increased,  or 
that  the  effect  of  free  competition  had  been  counteracted; 
they  denied  any  purpose  in  the  formation  of  the  association 
to  monopolize  trade,  traffic  and  commerce  between  the  States 
and  Territories  within  the  region  mentioned  in  the  bill ;  and 
they  denied  that  the  agreement  was  in  any  respect  the  illegal 
result  of  any  unlawful  confederation  or  conspiracy.  The  de- 
fendants alleged  that  the  proper  object  of  the  association  was 
to  establish  reasonable  rates,  rules  and  regulations  on  all 
freight  traffic,  and  the  maintenance  of  such  rates  until 
changed  in  the  manner  provided  by  law;  that  the  agree- 
ment was  filed  with  the  Interstate  Commerce  Commission 
as  required  by  section  6  of  the  act  of  February  4,  1887. 
They  also  alleged  that  it  was  not  the  purpose  of  the  associa- 
tion to  prevent  the  members  from  reducing  rates  or  changing 
the  rules  and  regulations  fixed  by  the  association ;  that  by 
the  terms  of  the  agreement  each  member  might  do  so,  the 
preliminary  requirement  being  that  the  proposed  change 
should  be  voted  upon  at  a  meeting  of  the  association,  after 
which,  if  the  proposal  was  not  agreed  to,  the  line  making  the 
proposal  could  make  such  reduced  rate  notwithstanding  the 
objection  of  tlie  other  lines ;  that  the  purpose  of  this  provision 
was  to  afford  opportunity  for  the  consideration  of  the  reason- 
'ableness  of  any  proposed  rate,  rule  or  regulation  by  all  lines 
interested  and  an  interchange  of  views  on  the  effect  of  such 
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reduction,  and  that  reductions  of  rates  had  been  made  in 
numerous  instances  through  said  process  by  the  association. 
They  admitted  that  the  agreement  took  effect  April  1, 1889, 
and  that  it  had  remained  in  operation  since,  and  that  the 
rates,  rules  and  regulations  fixed  and  established  from  time 
to  time  under  said  agreement  had  been  put  into  effect  and 
maintained  in  conformity  to  law ;  and  it  was  denied  that  by 
reason  of  the  agreement  or  under  duress  of  fines  and  penal- 
ties, or  otherwise,  the  defendants  had  refused  to  establish  and 
maintain  just  and  reasonable  rates ;  and  it  was  alleged  that 
the  object  of  the  association,  at  all  times  had  been  and  was 
to  establish  all  rates,  rules  and  regulations  upon  a  just  and 
reasonable  basis,  and  to  avoid  unjust  discrimination  and  undue 
preference.  They  denied  that  shippers  or  the  public  were  ia 
any  way  oppressed  or  injured  by  reason  of  the  rates  fixed  by 
the  association,  but  on  the  contrary  they  alleged  that  the 
agreement  and  the  association  established  under  it  had  been 
beneficial  to  the  patrons  of  the  railway  lines  composing  the 
association  and  the  public  at  large.  These  in  substance  were 
the  allegations  in  the  various  answers. 

The  cause  came  on  for  hearing  on  bill  and  answer  before 
the  Circuit  Court,  of  the  United  States  for  the  District  of  Kan- 
sas, First  Division.  That  court  dismissed  the  bill  without 
costs  against  the  complainant.  53  Fed.  Rep.  440.  The  Gov- 
ernment duly  appealed  from  the  judgment  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  and  that 
court  after  argument  affirmed,  in  October,  1893,  the  judgment 
of  the  Circuit  Court,  without  costs,  Shiras,  District  Judge,  dis- 
senting. 19  U.  S.  App.  36.  From  that  judgment  the  Govern- 
ment appealed  to  this  court. 

A  motion  was  made  upon  affidavits  to  dismiss  the  appeal. 
The  affidavits  show  that  on  the  18th  of  November,  1892,  a 
resolution  was  adopted  by  the  Trans-Missouri  Freight  Associa- 
tion, one  of  the  defendants,  providing  that  the  organization 
should  be  discontinued  from  and  after  the  19th  of  November, 
1892,  and  the  secretary  was  instructed  to  wind  up  its  affairs 
at  as  early  a  date  as  possible.  It  further  appeared  by  the 
affidavits  that  the  Trans-Missouri   Freight  Association   was 
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actually  dissolved  and  its  existence  ended  on  the  above  date, 
November  19,  1892,  and  that  it  has  not  since  that  date  been 
revived,  nor  has  it  since  that  date  had  any  activity  of  any 
kind,  '^  and  that  it  has  not  conducted  or  been  engaged  in  any 
operations  or  business  whatever,  but  that  it  has  been  dead  and 
out  of  existence." 

It  also  alleged  as  another  ground  for  dismissing  the  appeal 
that  the  matter  in  controversy  does  not  exceed  $1000,  and  that 
the  case  does  not  come  under  any  other  provision  of  the  act  of 
1891,  allowing  an  appeal  from  the  Circuit  Courts  of  Appeals 
to  this  court.  In  opposition  to  the  motion  it  appeared  upon 
the  part  of  the  appellant  that  at  the  same  meeting  at  which 
the  resolution  above  referred  to  was  adopted,  the  following 
resolution  was  also  adopted :  ^^Hesolved,  That  a  committee  of 
seven  be  appointed  by  the  chairman  of  this  meeting  to  draw  up 
a  new  agreement  for  the  conduct  of  business  now  substantially 
covered  by  the  Trans-Missouri  agreement  and  to  make  a  report 
to  all  lines  in  the  Trans-Missouri  Association  at  a  meeting 
to  be  called  in  Chicago  on  December  6,  1892."  A  committee 
of  seven  was  accordingly  appointed,  which  adopted  a  resolution 
calling  a  meeting  for  the  6th  of  December,  1892,  of  the  lines 
formerly  members  of  the  Trans-Missouri  Association  and  rep- 
resentatives of  other  interested  lines  for  the  purpose  of  con- 
sidering any  changes  in  the  tariffs  and  of  business  which  was 
under  the  jurisdiction  of  that  association  and  which  might  be 
submitted  to  the  parties  at  that  time,  and  to  further  consider 
the  organization  of  one  or  more  rate  committees  to  govern 
the  manner  of  making  rates  on  such  traffic  until  some  per- 
manent organization  could  be  effected.  In  the  early  days 
of  December,  1892,  the  meeting  so  called  was  held  and  was 
participated  in  by  most  of  the  railroad  companies  which  were 
parties  to  the  Trans-Missouri  agreement,  and  at  that  meeting 
an  agreement  was  made  upon  the  subject  of  rates  of  freight, 
and  a  West-Missouri  freight  rate  committee  was  appointed, 
the  duties  of  which  committee  were  to  establish  and  maintain 
reasonable  rates  in  the  territory  described,  and  other  lines  not 
therein  represented  but  interested  in  the  freight  traffic  of  such 
territory  were  to  be  invited  to  become  members.     A  plan  for 
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the  establishment  of  sub-rate  committees  for  the  purpose  of 
agreeing  upon  rates  was  therein  set  forth  and  agreed  to.  The 
agreement  was  to  become  effective  on  the  1st  of  January,  1892, 
and  to  remain  in  force  until  the  following  April,  during  which 
time  it  was  supposed  that  a  new  and  permanent  association  to 
provide  for  an  agreement  relating  to  rates  of  freight  might  be 
founded.  It  does  not  appear  whether  such  permanent  asso- 
ciation has  been  formed  or  that  the  temporary  agreement  has 
been  actually  terminated. 

In  answer  to  the  motion  to  dismiss  on  the  ground  that  the 
matter  in  controversy  did  not  amount  to  over  a  thousand 
dollars,  the  parties  have  stipulated  as  follows :  ^^  It  is  hereby 
stipulated  for  the  purposes  of  this  case  and  no  other,  and 
without  waiving  any  right  to  question  the  legal  effect  of  such 
fact,  that  the  daily  freight  charges  on  interstate  shipments 
collected  by  all  the  railway  companies  at  points  where  they 
compete  with  each  other  were,  at  the  time  of  the  agreement 
mentioned  in  the  pleadings  herein,  and  have  been  since,  more 
than  one  thousand  dollars." 

To  the  motion  made  to  dismiss  the  appeal  for  want  of  juris- 
diction, briefs  were  filed  as  follows  : 

Mr.  W.  F,  GuthAe  filed  a  brief  on  behalf  of  the  Burlington 
and  Missouri  River  Railroad  Company  in  support  of  the 
motion. 

Mr,  Lloyd  W.  Bowers  filed  a  brief  on  behalf  of  the  Atchison, 
Topeka  and  Santa  F6  Railroad  Company,  the  Chicago,  Rock 
Island  and  Pacific  Railroad  Company,  the  Fremont,  Elkhom 
and  Missouri  Valley  Railroad  Company,  The  Sioux  City 
and  Pacific  Railroad  Company  and  the  Chicago,  St.  Paul, 
Minneapolis  and  Omaha  Railway  Company  in  support  of  the 
motion. 

Mr.  Attorney  Genei^al  and  Mr,  Assistant  Attorney  General 
Whitney  for  the  United  States  filed  a  brief  opposing  the 
motion. 
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At  the  hearing  on  the  merits  one  hour  additional  time  was, 
on  motion  of  Mr.  Dillon^  allowed  to  each  side. 

Mr.  Attorney  General  for  the  United  States,  appellants. 

Mr.  John  F.  Dillon  for  the  Freight  Assooiation,  appellees. 
Mr.  A.  L.  WiUiamSy  Mr.  Sorry  ffuibard  and  Mr.  John  M. 
DiUon  were  on  his  brief. 

Mr.  James  C.  Carter  for  the  Freight  Association,  appellees. 

Mr.  E.  J.  PJidps  for  the  Freight  Association  and  the  New 
York  Central  and  Hudson  River  Bailroad  Company,  appellees. 

Mr.  Attorney  General  concluded  for  appellants. 

Mr.  W.  F.  Guthrie  filed  a  brief  on  behalf  of  the  Burlington 
and  Missouri  Biver  Bailroad  Company. 

Mr.  Uoyd  W.  Bowers  filed  a  brief  for  the  Fremont,  Elkhom 
and  Missouri  Yalley  Bailroad  Company  and  the  Sioux  City 
and  Pacific  Bailroad  Company. 

Mb.  JusnoB  Pbokham,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  defendants  object  to  the  hearing  of  this  appeal,  and 
ask  that  it  be  dismissed  on  the  ground  that  the  Trans-Missouri 
Freight  Association  has  been  dissolved  by  a  vote  of  its  members 
since  the  judgment  entered  in  this  suit  in  the  court  below.  A 
further  ground  urged  for  the  dismissal  of  the  appeal  is  that 
the  requisite  amount  (over  one  thousand  dollars)  is  not  in  con- 
troversy in  the  suit,  and  that  as  an  appeal  would  only  lie  to 
this  court  in  this  character  of  suit  under  the  act  of  March  3, 
1891,  c.  517,  28  Stat.  826,  where  that  amount  is  in  controversy, 
the  appeal  should  be  dismissed. 

As  to  the  first  ground,  we  think  the  fact  of  the  dissolution 
of  the  association  does  not  prevent  this  court  from  taking  cog- 
nizance of  the  appeal  and  deciding  the  case  upon  its  merits. 
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The  prayer  of  the  bill  filed  in  this  suit  asks  not  only  for  the 
dissolution  of  the  association,  but,  among  other  things,  that 
the  defendants  should  be  restrained  from  continuing  in  a  like 
combination,  and  that  they  should  be  enjoined  from  further 
conspiring,  agreeing  or  combining  and  acting  together  to 
maintain  rules  and  regulations  and  rates  for  carrying  freight 
upon  their  several  lines,  etc.  The  mere  dissolution  of  the 
association  is  not  the  most  important  object  of  this  litigation. 
The  judgment  of  the  court  is  sought  upon  the  question  of  the 
legality  of  the  agreement  itself  for  the  carrying  out  of  which 
the  association  was  formed,  and  if  such  agreement  be  declared 
to  be  illegal,  the  court  is  asked  not  only  to  dissolve  the  asso- 
ciation named  in  the  bill,  but  that  the  defendants  should  be 
enjoined  for  the  future. 

The  defendants,  in  bringing  to  the  notice  of  the  court  the 
fact  of  the  dissolution  of  the  association,  take  pains  to  show 
that  such  dissolution  had  no  connection  or  relation  whatever 
with  the  pendency  of  this  suit,  and  that  the  association  was 
not  terminated  on  that  account.  They  do  not  admit  the 
illegality  of  the  agreement,  nor  do  they  allege  their  purpose 
not  to  enter  into  a  similar  one  in  the  immediate  future.  On 
the  ^ntrary,  by  their  answers  the  defendants  claim  that  the 
agreement  is  a  perfectly  proper,  legitimate  and  salutary  one, 
and  that  it  or  one  like  it  is  necessary  to  the  prosperity  of  the 
companies.  If  the  injunction  were  limited  to  the  prevention 
of  any  action  by  the  defendants  under  the  particular  agree- 
ment set  out,  or  if  the  judgment  were  to  be  limited  to  the 
dissolution  of  the  association  mentioned  in  the  bill,  the  relief 
obtained  would  be  totally  inadequate  to  the  necessities  of  the 
occasion,  provided  an  agreement  of  that  nature  were  deter- 
mined to  be  illegal.  The  injunction  should  go  further,  and 
enjoin  defendants  from  entering  into  or  acting  under  any 
similar  agreement  in  the  future.  In  other  words,  the  relief 
granted  should  be  adequate  to  the  occasion. 

As  an  answer  to  the  fact  of  the  dissolution  of  the  association, 
it  is  shown  on  the  part  of  the  Government  that  these  very 
defendants,  or  most  of  them,  immediately  entered  into  a  sub- 
stantially similar  agreement,  which  was  to  remain  in  force  for 
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a  certain  time,  and  under  which  the  companies  acted,  and  iu 
regard  to  which  it  does  not  appear  that  they  are  not  still  act- 
ing. If  the  mere  dissolution  of  the  association  worked  an 
abatement  of  the  suit  as  to  all  the  defendants,  as  is  the  claim 
made  on  their  part,  it  is  plain  that  they  have  thus  discovered 
an  effectual  means  to  prevent  the  judgment  of  this  court 
being  given  upon  the  question  really  involved  in  the  case. 
The  defendants  having  succeeded  in  the  court  below,  it  would 
only  be  necessary  thereafter  to  dissolve  their  association  and 
instantly  form  another  of  a  similar  kind,  and  the  fact  of  the 
dissolution  would  prevent  an  appeal  to  this  court  or  procure 
its  dismissal  if  taken.  Thisn^esult  does  not  and  ought  not  to 
follow.  Although  the  general  rale  is  that  equity  does  not 
interfere  simply  to  restrain  a  possible  future  violation  of  law, 
yet  where  parties  have  entered  into  an  illegal  agreement  and 
are  acting  under  it,  and  there  is  no  adequate  remedy  at  law 
and  the  jurisdiction  of  the  court  has  attached  by  the  filing 
of  a  bill  to  restrain  such  or  any  like  action  under  a  similar 
agreement,  and  a  trial  has  been  had,  and  judgment  entered, 
the  appellate  jurisdiction  of  this  court  is  not  ousted  by  a 
simple  dissolution  of  the  association,  effected  subsequently  to 
the  entry  of  judgment  in  the  suit. 

Private  parties  may  settle  their  controversies  at  any  time, 
and  rights  which  a  plaintiff  may  have  had  at  the  time  of  the 
commencement  of  the  action  may  terminate  before  judgment 
is  obtained  or  while  the  case  is  on  appeal,  and  in  any  such 
case  the  court,  being  informed  of  the  facts,  will  proceed  no 
further  in  the  action.  Here,  however,  there  has  been  no  ex- 
tinguishment of  the  rights  (whatever  they  are)  of  the  public, 
the  enforcement  of  which  the  Government  has  endeavored  to 
procure  by  a  judgment  of  a  court  under  the  provisions  of  the 
act  of  Congress  above  cited.  The  defendants  cannot  foreclose 
those  rights  nor  prevent  the  assertion  thereof  by  the  Govern- 
ment as  a  substantial  trustee  for  the  public  under  the  act  of 
Congress,  by  any  such  action  as  has  been  taken  in  this  case. 
By  designating  the  agreement  in  question  as  illegal  and  the 
alleged  combination  as  an  unlawful  one,  we  simply  mean  to 
say  that  such  is  the  character  of  the  agreement  as  claimed  by 
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the  Government.  That  question  the  Government  has  the 
right  to  bring  before  the  court  and  obtain  its  judgment 
thereon.  Whether  the  agreement  is  of  that  character  is  the 
question  herein  to  be  decided. 

We  think,  therefore,  the  first  ground  urged  by  defendants 
for  the  dismissal  of  the  appeal  is  untenable. 

We  have  no  difficulty  either  in  sustaining  the  jurisdiction  of 
this  court  in  regard  to  the  second  ground,  that  of  the  amount 
in  controversy  in  the  suit. 

The  bill  need  not  state,  in  so  many  words,  that  a  certain 
amount  exceeding  one  thousand  dollars  is  in  controversy  in 
order  that  this  court  may  have  jurisdiction  on  appeal.  The 
statutory  amount  must  as  a  matter  of  fact  be  in  controversy, 
yet  that  fact  may  appear  by  affidavit  after  the  appeal  is 
taken  to  this  court.  Whitens  v.  SaseUon,  110  U.  S.  296 ;  Bed 
Biver  GatUe  Co.  v.  Needham,  137  U.  S.  632,  or  it  may  be 
made  to  appear  in  such  other  manner  as  shall  establish  it  to 
the  satisfaction  of  the  court.  A  stipulation  between  the  par- 
ties as  to  the  amount  is  not  controlling,  but  in  the  discretion 
of  the  court  it  may  be  regarded  in  a  particular  case,  and  with 
reference  to  the  other  facts  appearing  in  the  record  as  suffi- 
cient proof  of  the  amount  in  controversy  to  sustain  the  juris- 
diction of  this  court. 

The  bill  shows  here  an  agreement  entered  into  (as  stated  in 
the  agreement  itself)  for  the  purpose  of  maintaining  reasonable 
rates  to  be  received  by  each  company  executing  the  agreement, 
and  the  stipulation  entered  into  between  the  parties  hereto 
shows  that  the  daily  freight  charges  on  interstate  shipments 
collected  by  the  railway  companies  at  points  where  they 
compete  with  each  other  were,  at  the  time  of  the  making  of 
the  agreement  mentioned  in  the  pleadings  herein  and  have 
been  since,  more  than  one  thousand  dollars.  This  agreement 
so  made,  the  Government  alleges,  is  illegal  as  being  in  restraint 
of  trade,  and  was  entered  into  between  the  companies  for  the 
purpose  of  enhancing  the  freight  rates.  The  companies,  while 
denying  the  illegality  of  the  agreement  or  its  purpose  to  be 
other  than  to  maintain  reasonable  rates,  yet  allege  that  with- 
out some  such  agreement  the  competition  between  them  for 
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traffic  would  be  so  severe  as  to  cause  great  losses  to  each 
defendant  and  possibly  ruin  the  companies  represented  in  the 
agreement.  Such  a  result,  it  is  claimed,  is  avoided  by  reason 
of  the  agretjment.  Upon  the  existence,  therefore,  of  this  or 
some  similar  agreement  directly  depends  (as  is  alleged)  the  pros- 
perity, if  not  the  life,  of  each  company.  It  must  follow  that 
an  amount  much  more  than  a  thousand  dollars  is  involved 
in  the  maintenance  of  the  agreement  or  in  the  right  to  main- 
tain it  or  something  like  it.  These  facts,  appearing  in  the 
record  and  the  stipulation,  show  that  the  right  involved  is  a 
right  which  is  of  the  requisite  pecuniary  value.  A  reduction 
of  the  rates  by  only  the  fractional  part  of  one  per  centum 
would,  in  the  aggregate,  amount  to  over  a  thousand  dollars  in 
a  very  few  days.  This  is  sufficient  to  give  the  court  jurisdic- 
tion on  appeal.  South  Carolina  v.  SeymoiMr^  153  U.  S.  353, 
357.  There  is  directly  involved  in  this  suit  the  validity  and 
the  life  of  this  agreement,  or  one  similar  to  it.  Out  of  this 
agreement  directly  springs  the  ability  as  well  as  the  right  to 
maintain  these  rates,  and  each  company  is  interested  in  main- 
taining the  validity  of  the  agreement  to  the  same  extent  as 
all  the  others.  As  against  the  agreement  the  Government 
represents  the  interest  of  the  public,  and  thus  the  parties  stand 
opposed  to  each  other — the  one  in  favor  of  dissolving  and  the 
other  of  maintaining  the  agreement. 

Unlike  the  case  of  Oibaon  v.  Shufddt,  122  U.  S.  27,  and  the 
cases  therein  cited  in  the  opinion  of  the  court  delivered  by 
Mr.  Justice  Gray,  the  defendants  here  are  jointly  interested 
in  the  question,  and  it  is  not  the  case  of  a  fund  amounting  to 
more  than  the  requisite  sum  which  is  to  be  paid  to  different 
parties  in  sums  less  than  the  jurisdictional  amount. 

For  the  reasons  above  stated,  we  think  the  jurisdictional 
fact  in  regard  to  each  defendant  appears  plainly  and  neces- 
sarily from  the  record  and  the  stipulation,  and  that  the  duty 
is  thus  laid  upon  this  court  to  entertain  the  appeal. 

Coming  to  the  merits  of  the  suit,  there  are  two  important 
questions  which  demand  our  examination.  They  are,  first, 
whether  the  above-cited  act  of  Congress  (called  herein  the 
Trust  Act)  applies  to  and  covers  common  carriers  by  railroad ; 
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and,  if  so,  second,  does  the  agreement  set  forth  in  the  bill 
violate  any  provision  of  that  act  ? 

As  to  the  first  question ;; 

The  language  of  the  act  includes  every  contract,  combina- 
tion in  the  form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations.  So  far  as  the  very  terms  of  the  statute 
go,  they  apply  to  any  contract  of  the  nature  described.  A 
contract  therefore  that  is  in  restraint  of  trade  or  commerce  is 
by  the  strict  language  of  the  act  prohibited  even  though  such 
contract  is  entered  into  between  competing  common  carriers 
by  railroad,  and  only  for  the  purposes  of  thereby  affecting 
traffic  rates  for  the  transportation  of  persons  and  property. 
If  such  an  agreement  restrain  trade  or  commerce,  it  is  pro- 
hibited by  the  statute,  unless  it  can  be  said  that  an  agree- 
ment, no  matter  what  its  terms,  relating  only  to  transportation 
cannot  restrain  trade  or  commerce.  We  see  no  escape  from 
the  conclusion  that  if  any  agreement  of  such  a  nature  does 
restrain  it,  the  agreement  is  condemned  by  this  act.  It  can- 
not be  denied  that  those  who  are  engaged  in  the  transpor- 
tation of  persons  or  property  from  one  State  to  another  are 
engaged  in  interstate  commerce,  and  it  would  seem  to  follow 
that  if  such  persons  enter  into  agreements  between  themselves 
in  regard  to  the  compensation  to  be  secured  from  the  owners 
of  the  articles  transported,  such  agreement  would  at  least 
relate  to  the  business  of  commerce,  and  might  more  or  less 
restrain  it.  The  point  urged  on  the  defendants'  part  is  that 
the  statute  was  not  really  intended  to  reach  that  kind  of  an 
agreement  relating  only  to  traffic  rates  entered  into  by  com- 
peting common  carriers  by  railroad ;  that  it  was  intended  to 
reach  only  those  who  were  engaged  in  the  manufacture  or 
sale  of  articles  of  commerce,  and  who  by  means  of  trusts,  com- 
binations and  conspiracies  were  engaged  in  affecting  the 
supply  or  the  price  or  the  place  of  manufacture  of  such 
articles.  The  terms  of  the  act  do  not  bear  out  such  construc- 
tion. Railroad  companies  are  instruments,  of  commerce,  and 
their  business  is  commerce  itself.  State  Freight  Tax  case^  15 
Wall.  232,  275 ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  464. 
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Ad  act  which  prohibits  the  making  of  every  contract,  etc.,  in 
restraint  of  trade  or  commerce  among  the  several  States, 
would  seem  to  cover  by  such  language  a  contract  between 
competing  railroads,  and  relating  to  traffic  rates  for  the  trans- 
portation of  articles  of  commerce  between  the  States,  pro- 
vided such  contract  by  its  direct  effect  produces  a  restraint 
of  trade  or  commerce.  What  amounts  to  a  restraint  within 
the  meaning  of  the  act  if  thus  construed  need  not  now  be 
discussed. 

We  have  held  that  the  Trust  Act  did  not  apply  to  a  com-  \ 
pany  engaged  in  one  State  in  the  refining  of  sugar  under  the  \ 
circumstances  detailed  in  the  case  of  United  States  v.  E.  C,    ^ 
Knight  Company^  156  U.  S.  1,  because  the  refining  of  sugar 
under  those  circumstances  bore  no  distinct  relation  to  com-    ' 
merce  between  the  States  or  with  foreign  nations.    To  ex- 
clude agreements  as  to  rates  by  competing  railroads  for  the 
transportation  of  articles  of  commerce  between  the  States  . 
would  leave  little  for  the  act  to  take  effect  upon,      t 

Kor  do  we  think  that  because  the  sixth  section  does  not 
forfeit  the  property  of  the  railroad  company  when  merely 
engaged  in  the  transportation  of  property  owned  under  and 
which  was  the  subject  of  a  contract  or  combination  men- 
tioned in  the  first  section,  any  ground  is  shown  for  holding 
the  rest  of  the  act  inapplicable  to  carriers  by  railroad.  It 
is  not  perceived  why,  if  the  rest  of  the  act  were  intended 
to  apply  to  such  a  carrier,  the  sixth  section  ought  necessarily 
to  have  provided  for  the  seizure  and  condemnation  of  the 
locomotives  and  cars  of  the  carrier  engaged  in  the  trans- 
portation between  the  States  of  those  articles  of  commerce 
owned  as  stated  in  that  sixth  section.  There  is  some  justice 
and  propriety  in  forfeiting  those  articles,  but  we  see  none  in 
forfeiting  the  locomotives  or  cars  of  the  carrier  simply  be- 
cause such  carrier  was  transporting  articles  as  described  from 
one  State  to  another,  even  though  the  carrier  knew  that  they 
had  been  manufactured  or  sold  under  a  contract  or  combina- 
tion in  violation  of  the  act.  In  the  case  of  a  simple  trans- 
portation of  such  articles  the  carrier  would  be  guilty  of  no 
violation  of  any  of  the  provisions  of  the  act.     Why,  there- 
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fore,  would  it  follow  that  the  sixth  section  should  provide 
for  the  forfeiture  of  the  property  of  the  carrier  if  the  rest 
of  the  act  were  intended  to  apply  to  it?  To  subject  the 
locomotives  and  cars  to  forfeiture  under  such  circumstanees 
might  also  cause  great  confusion  to  the  general  business  of 
the  carrier  and  in  that  way  inflict  unmerited  punishment 
upon  the  innocent  owners  of  other  property  in  the  course 
of  transportation  in  the  same  cars  and  drawn  by  the  same 
locomotives.  If  the  company  iteelf  violates  the  act,  the 
penalties  are  sufficient  as  provided  for  therein. 

But  it  is  maintained  that  an  agreement  like  the  one  in  ques- 
tion on  the  part  of  the  railroad  companies  is  authorized  by 
the  Commerce  Act,  which  is  a  special  statute  applicable  only 
to  railroads,  and  that  a  construction  of  the  Trust  Act  (which 
is  a  general  act)  so  as  to  include  within  its  provisions  the  case 
of  railroads,  carries  with  it  the  repeal  by  implication  of  so 
much  of  the  Commerce  Act  as  authorized  the  agreement 
It  is  \lded  that  there  is  no  language  in  the  Trust  Act  which 
is  sufficiently  plain  to  indicate  a  purpose  to  repeal  those  pro- 
visions of  the  Commerce  Act  which  permit  the  agreement; 
that  both  acts  may  stand,  the  special  or  Commerce  Act  as 
relating  solely  to  railroads  and  their  proper  regulation  and 
management,  while  the  later  and  general  act  will  apply  to 
all  contracts  of  the  nature  therein  described,  entered  into 
by  any  one  other  than  competing  common  carriers  by  rail- 
road for  the  purpose  of  establishing  rates  of  traffic  for  trans- 
portation. On  a  line  with  this  reasoning  it  is  said  that  if 
Congress  had  intended  to  in  any  manner  affect  the  railroad 
carrier  as  governed  by  the  Commerce  Act,  it  would  have 
amended  thut  act  directly  and  in  terms,  and  not  have  left 
it  as  a  question  of  construction  to  be  determined  whether 
so  important  a  change  in  the  commerce  statute  had  been  ac- 
complished by  the  passage  of  the  statute  relating  to  trusts. 

The  first  answer  to  this  argument  is  that,  in  our  opinion, 
the  Commerce  Act  does  not  authorize  an  agreement  of  this 
nature.  It  may  not  in  terms  prohibit,  but  it  is  far  from 
conferring  either  directly  or  by  implication  any  authority 
to  make  it.    If  the  agreement  be  legal  it  does  not  owe  its 
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validity  to  any  provision  of  the  Commerce  Act,  and  if  ille- 
gal it  is  not  made  so  by  that  act.  The  fifth  section  prohibits 
what  is  termed  "  pooling,"  but  there  is  no  express  provision 
in  the  act  prohibiting  the  maintenance  of  traffic  rates  among 
competing  roads  by  making  such  an  agreement  as  this,  nor  is 
there  any  provision  which  permits  it.  Prior  to  the  passage  of 
the  act  the  companies  had  sometimes  endeavored  to  regulate 
competition  and  to  maintain  rates  by  pooling  arrangements, 
and  in  the  act  that  kind  of  an  arrangement  was  forbidden. 
After  its  passage  other  devices  were  resorted  to  for  the  pur- 
pose of  curbing  competition  and  maintaining  rates.  The 
general  nature  of  a  contract  like  the  one  before  us  is  not 
mentioned  in  or  provided  for  by  the  act.  The  provisions  of 
that  act  look  to  the  prevention  of  discrimination,  to  the  fur- 
nishing of  equal  facilities  for  the  interchange  of  traffic,  to  the 
rate  of  compensation  for  what  is  termed  the  long  and  the 
short  haul,  to  the  attainment  of  a  continuous  passage  from 
the  point  of  shipment  to  the  point  of  destination,  at  a  known 
and  published  schedule,  and,  in  the  language  of  counsel  for 
defendants,  ^'  without  reference  to  the  location  of  those  points 
or  the  lines  over  which  it  is  necessary  for  the  traffic  to  pass," 
to  procuring  uniformity  of  rates  charged  by  each  company  to 
its  patrons,  and  to  other  objects  of  a  similar  nature.  The  act 
was  not  directed  to  the  securing  of  uniformity  of  rates  to  be 
charged  by  competing  companies,  nor  was  there  any  provision 
therein  as  to  a  maximum  or  minimum  of  rates.  Competing 
and  non-connecting  roads  are  not  authorized  by  this  statute 
to  make  an  agreement  like  this  one. 

As  the  Commerce  Act  does  not  authorize  this  agreement, 
argument  against  a  repeal  by  implication,  of  the  provisions 
of  the  act  which  it  is  alleged  grant  such  authority,  becomes 
ineffective.  There  is  no  repeal  in  the  case,  and  both  statutes 
may  stand,  as  neither  is  inconsistent  with  the  other. 

It  is  plain,  also,  that  an  amendment  of  the  Commerce  Act 
would  not  be  an  appropriate  method  of  enacting  the  legis- 
lation contained  in  the  Trust  Act,  for  the  reason  that  the 
latter  act  includes  other  subjects  in  addition  to  the  contracts 
of  or  combinations  among  railroads,  and  is  addressed  to  the 
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prohibition  of  other  contracts  besides  those  relating  to  trans- 
portation. The  omission,  therefore,  to  amend  the  Commerce 
Act  furnishes  no  reason  for  claiming  that  the  later  statute 
does  not  apply  to  railroad  transportation.  Although  the 
commerce  statute  may  be  described  as  a  general  code  for 
the  regulation  and  government  of  railroads  upon  the  subjects 
treated  of  therein,  it  cannot  be  contended  that  it  furnishes 
a  complete  and  perfect  set  of  rules  and  regulations  which 
are  to  govern  them  in  all  cases,  and  that  any  subsequent  act 
in  relation  to  them  must,  when  passed,  in  effect  amend  or 
repeal  some  provision  of  that  statute.  The  statute  does  not 
cover  all  cases  concerning  transportation  by  railroad  and  all 
contracts  relating  thereto.  It  does  not  purport  to  cover  such 
an  extensive  field. 

The  existence  of  agreements  similar  to  this  one  may  have 
been  known  to  Congress  at  the  time  it  passed  the  Commerce 
Act,  although  we  are  not  aware,  from  the  record,  that  an 
agreement  of  this  kind  had  ever  been  made  and  publicly 
known  prior  to  the  passage  of  the  Commerce  Act.  Yet  if  it 
had  been  known  to  Congress,  its  omission  to  prohibit  it  at 
that  time,  while  prohibiting  the  pooling  arrangements,  is 
no  reason  for  assuming  that  when  passing  the  Trust  Act 
it  meant  to  except  all  contracts  of  railroad  companies  in  re- 
gard to  traffic  rates  from  the  operation  of  such  act.  Congress 
for  its  own  reasons,  even  if  aware  of  the  existence  of  such 
agreements,  did  not  see  fit  when  it  passed  the  Commerce  Act 
to  prohibit  them  with  regard  to  railroad  companies  alone,  and 
the  act  was  not  an  appropriate  place  for  general  legislation  on 
the  subject.  And  at  that  time,  and  for  several  years  there- 
after. Congress  did  not  think  proper  to  legislate  upon  the 
subject  at  all.  Finally  it  passed  this  Trust  Act,  and  in  oar 
opinion  no  obstacle  to  its  application  to  contracts  relating  to 
transportation  by  railroads  is  to  be  found  in  the  fact  that 
the  Commerce  Act  had  been  passed  several  years  before,  in 
which  the  entering  into  such  agreements  was  not  in  tenns 
prohibited. 

It  is  also  urged  that  the  debates  in  Congress  show  beyond  a 
doubt  that  the  act  as  passed  does  not  include  railroads.   Conn- 
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sel  for  the  defendants  refer  in  considerable  detail  to  its  history 
from  the  time  of  its  introduction  in  the  Senate  to  its  final 
passage.  As  the  act  originally  passed  the  Senate  the  first 
section  was  in  substance  as  it  stands  at  present  in  the  statute. 
On  its  receipt  by  the  House  that  body  proposed  an  amend- 
ment, by  which  it  was  in  terms  made  unlawful  to  enter  into 
any  contract  for  the  purpose  of  preventing  competition  in  the 
transportation  of  persons  or  property.  As  thus  amended  the 
bill  went  back  to  the  Senate,  which  itself  amended  the  amend- 
ment by  making  the  act  apply  to  any  such  contract  as  tended 
to  raise  prices  for  transportation  above  what  was  just  and 
reasonable.  This  amendment  by  the  Senate  of  the  amend- 
ment proposed  by  the  House  was  disagreed  to  by  that  body. 
The  amendments  were  then  considered  by  conference  com- 
mittees, and  the  first  conference  committee  reported  to  each 
house  in  favor  of  the  amendment  of  the  Senate.  This  report 
was  disagreed  to  and  another  committee  appointed,  which 
agreed  to  strike  out  both  amendments  and  leave  the  bill  as 
it  stood  when  it  first  passed  the  Senate,  and  that  report  was 
finally  adopted,  and  the  bill  thus  passed. 

Looking  at  the  debates  during  the  various  times  when  the 
bill  was  before  the  Senate  and  the  House,  both  on  its  original 
passage  by  the  Senate  and  upon  the  report  from  the  conference 
committees,  it  is  seen  that  various  views  were  declared  in  re- 
gard to  the  legal  import  of  the  act.  Some  of  the  members  of 
the  House  wanted  it  placed  beyond  doubt  or  cavil  that  con- 
tracts in  relation  to  the  transportation  of  persons  and  property 
were  included  in  the  bill.  Some  thought  the  amendment  un- 
necessary as  the  language  of  the  act  already  covered  it,  and 
some  refused  to  vote  for  the  amendment  or  for  the  bill  if  the 
amendments  were  adopted  on  the  ground  that  it  would  then 
interfere  with  the  Interstate  Commerce  Act,  and  tend  to  create 
confusion  as  to  the  meaning  of  each  act.  Senator  Hoar  (who 
was  a  member  of  the  first  committee  of  conference  from  the 
Senate),  when  reporting  the  result  arrived  at  by  the  judiciary 
committee  recommending  the  adoption  of  the  House  amend- 
ment, said:  "The  other  clause  of  the  House  amendment  is 
that  contracts  or  agreements  entered  into  for  the  purpose  of 
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preventing  competition  in  the  transportation  of  persons  or  prop^ 
erty  from  one  State  or  Territory  into  another  shall  be  deemed 
unlawful.  That,  tlie  committee  recommend  shall  be  concurred 
in.  We  snppose  that  it  is  already  covered  by  the  hUL  as  it 
stands ;  that  is,  that  transportation  is  as  much  trade  or  com- 
merce among  the  several  States  as  the  sale  of  goods  in  one 
State  to  be  delivered  in  another,  and,  therefore,  that  it  is 
covered  already  by  the  bill  as  it  stands.  But  there  is  no 
harm  in  agreeing  in  an  amendment  which  expressly  describes 
it,  and  an  objection  to  the  amendment  might  be  construed  as 
if  the  Senate  did  not  mean  to  include  it ;  so  we  let  it  stand." 

Looking  simply  at  the  history  of  the  bill  from  the  time  it 
was  introduced  in  the  Senate  until  it  was  finally  passed,  it 
would  be  impossible  to  say  what  were  the  views  of  a  majority 
of  the  members  of  each  house  in  relation  to  the  meaning  of 
the  act.  It  cannot  be  said  that  a  majority  of  both  houses  did 
not  agree  with  Senator  Hoar  in  his  views  as  to  the  construction 
to  be  given  to  the  act  as  it  passed  the  Senate.  All  that  can 
be  determined  from  the  debates  and  reports  is  that  various 
members  had  various  views,  and  we  are  left  to  determine  the 
meaning  of  this  act,  as  we  determine  the  meaning  of  other 
acts,  from  the  language  used  therein. 

There  is,  too,  a  general  acquiescence  in  the  doctrine  that 
debates  in  Congress  are  not  appropriate  sources  of  informa- 
tion from  which  to  discover  the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  United  States  v.  Union  Pacific 
Railroad  Company^  91  U.  S.  72,  79;  Aldridge  v.  WiUiams, 
3  How.  9,  24,  Taney,  Chief  Justice ;  Mitchell  v.  Oreai  Works 
Milling  dk  Manufacturing  Company^  2  Story,  648,  653  ;  Queen 
V.  Hertford  College,  3  Q.  B.  D.  693,  707. 

The  reason  is  that  it  is  impossible  to  determine  with  cer- 
tainty what  construction  was  put  upon  an  act  by  the  mem- 
bers of  a  legislative  body  that  passed  it  by  resorting  to  the 
speeches  of  individual  members  thereof.  Those  who  did  not 
speak  may  not  have  agreed  with  those  who  did ;  and  those 
who  spoke  might  differ  from  each  other;  the  result  being 
that  the  only  proper  way  to  construe  a  legislative  act  is  from 
the  language  used  in  the  act,  and,  upon  occasion,  by  a  resort 
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to  the  history  of  the  times  when  it  was  passed.  (Cases  cited, 
supra.)  If  such  resort  be  had,  we  are  still  unable  to  see 
that  the  railroads  were  not  intended  to  be  included  in  this 
legislation. 

It  is  said  that  Congress  had  very  different  matters  in  view 
and  very  different  objects  to  accomplish  in  the  passage  of  the 
act  in  question ;  that  a  number  of  combinations  in  the  form  of 
trusts  and  conspiracies  in  restraint  of  trade  were  to  be  found 
throughout  the  country,  and  that  it  was  impossible  for  the 
state  governments  to  successfully  cope  with  them  because  of 
their  commercial  character  and  of  their  business  extension 
through  the  different  States  of  the  Union.  Among  these 
trusts  it  was  said  in  Congress  were  the  Beef  Trust,  the  Stand- 
ard Oil  Trust,  the  Steel  Trust,  the  Barbed  Fence  Wire  Trust, 
the  Sugar  Trust,  the  Cordage  Trust,  the  Cotton  Seed  Oil 
Trust,  the  Whiskey  Trust  and  many  others,  and  these  trusts  it 
was  stated  had  assumed  an  importance  and  had  acquired  a 
power  which  were  dangerous  to  the  whole  country,  and  that 
their  existence  was  directly  antagonistic  to  its  peace  and  pros- 
perity. To  combinations  and  conspiracies  of  this  kind  it  is 
contended  that  the  act  in  question  was  directed,  and  not  to 
the  combinations  of  competing  railroads  to  keep  up  their  prices 
to  a  reasonable  sum  for  the  transportation  of  persons  and 
property.  It  is  true  that  many  and  various  trusts  were  in 
existence  at  the  time  of  the  passage  of  the  act,  and  it  was 
probably  sought  to  cover  them  by  the  provisions  of  the  act. 
Many  of  them  had  rendered  themselves  offensive  by  the 
manner  in  which  they  exercised  the  great  power  that  com- 
bined capital  gave  them.  But  a  further  investigation  of  "the 
history  of  the  times"  shows  also  that  those  trusts  were  not 
the  only  associations  controlling  a  great  combination  of  capi- 
tal which  had  caused  complaint  at  the  manner  in  which  their 
business  was  conducted.  There  were  many  and  loud  com- 
plaints from  some  portions  of  the  public  regarding  the  rail- 
roads and  the  prices  they  were  charging  for  the  service  they 
rendered,  and  it  was  alleged  that  the  prices  for  the  transpor- 
tation of  persons  and  articles  of  commerce  were  unduly  and 
improperly  enhanced  by  combinations  among  the  different 
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roads.  Whether  these  complaints  were  well  or  ill  foanded  we 
do  not  presame  at  this  time  and  under  these  circumstanoes  to 
determine  or  to  discuss.  It  is  simply  for  the  purpose  of 
answering  the  statement  that  it  was  only  to  trusts  of  the 
nature  above  set  forth  that  this  legislation  was  directed,  that 
the  subject  of  the  opinions  of  the  people  in  regard  to  the 
actions  of  the  railroad  companies  in  this  particular  is  referred 
to.  A  reference  to  this  history  of  the  times  does  not,  as  we 
think,  furnish  us  with  any  strong  reason  for  believing  that  it 
was  only  trusts  that  were  in  the  minds  of  the  members  of 
Congress,  and  that  railroads  and  their  manner  of  doing  busi- 
ness were  wholly  excluded  therefrom. 

Our  attention  is  also  called  to  one  of  the  rules  for  the  con- 
struction of  statutes  which  has  been  approved  by  this  court ; 
that  while  it  is  the  duty  of  courts  to  ascertain  the  meaning  of 
the  legislature  from  the  words  used  in  the  statute  and  the 
subject-matter  to  which  it  relates,  there  is  an  equal  duty  to 
restrict  the  meaning  of  general  words,  whenever  it  is  found 
necessary  to  do  so  in  order  to  carry  out  the  legislative  intent. 
Brewer  v.  Blougher^  14  Pet.  178,  198 ;  Petri  v.  Commercial 
Bank  of  Chicago,  142  U.  S.  644,  650 ;  McKee  v.  Dnited  States, 
164  U.  S.  287.  It  is  therefore  urged  that  if,  by  a  strict  con^ 
struction  of  the  language  of  this  statute  it  may  be  made  to 
include  railroads,  yet  it  is  evident  from  other  considerations 
now  to  be  mentioned  that  the  real  meaning  of  the  legislature 
would  not  include  them,  and  they  must  for  that  reason  be 
excluded.  It  is  said  that  this  meaning  is  plainly  to  be  inferred^ 
because  of  fundamental  differences  both  in  an  economic  way 
and  before  the  law  between  trade  and  manufacture  on  the  one 
hand,  and  railroad  transportation  on  the  other.  Among  these 
differences  are  the  public  character  of  railroad  business,  and 
as  a  result  the  peculiar  power  of  control  and  regulation  pos- 
sessed by  the  State  over  railroad  companies.  The  trader  or 
manufacturer,  on  the  other  hand,  carries  on  an  entirely  pri- 
vate business,  and  can  sell  to  whom  he  pleases;  he  may 
charge  different  prices  for  the  same  article  to  different 
individuals ;  he  may  charge  as  much  as  he  can  get  for  the 
article  in  which  he  deals,  whether  the  price  be  reasonable  or 
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unreasonable ;  he  may  make  such  discrimination  in  his  busi- 
ness as  he  chooses,  and  he  may  cease  to  do  any  business  when- 
ever his  choice  lies  in  that  direction  ;  while,  on  the  contrary, 
a  railroad  company  must  transport  all  persons  and  property 
that  come  to  it,  and  it  must  do  so  at  the  same  price  for  the 
same  service,  and  the  price  must  be  reasonable,  and  it  cannot 
at  its  will  discontinue  its  business.  It  is  also  urged  that  there 
are  evils  arising  from  unrestricted  competition  in  regard  to 
railroads  which  do  not  exist  in  regard  to  any  other  kind  of 
property,  that  it  is  so  admitted  by  the  latest  and  best  writers 
on  the  subject,  and  that  practical  experience  of  the  results  of 
unrestricted  competition  among  railroads  tends  directly  to  the 
same  view ;  that  the  difference  between  railroad  property  on 
the  one  hand,  and  all  other  kinds  of  property  on  the  other 
hand,  is  so  plain  that  entirely  different  economic  results  follow 
from  unrestricted  competition  among  railroads  from  those 
which  obtain  in  regard  to  all  other  kinds  of  business.  It  is 
also  said  that  the  contemporaneous  industrial  history  of  the 
country,  the  legal  situation  in  regard  to  railroad  properties  at 
the  time  of  the  enactment  of  this  statute,  its  legislative  history, 
the  ancient  and  constantly  maintained  different  legal  effect 
and  policy  regarding  railway  transportation  and  ordinary 
trade  and  manufacture,  together  with  a  just  regard  for  inter- 
ests of  such  enormous  magnitude  as  are  represented  by  the 
railroads  of  the  country,  all  tend  to  show  that  Congress  in 
passing  the  Anti-Trust  Act  never  could  have  contemplated 
the  inclusion  of  railroads  within  its  provisions.  It  is,  there- 
fore, claimed  to  be  the  duty  of  the  court,  in  carrying  out  the 
role  of  statutory  construction,  above  stated,  to  restrict  the 
meaning  of  these  general  words  of  the  statute  which  would 
include  railroads,  because,  from  the  considerations  above  men- 
tioned, it  is  plain  that  Congress  never  intended  that  railroads 
should  be  included. 

Many  of  the  foregoing  assertions  may  be  well  founded, 
while  at  the  same  time  the  correctness  of  the  conclusions 
sought  to  be  drawn  therefrom  need  not  be  conceded.  The 
points  of  difference  between  the  railroad  and  other  corpora- 
tions are  many  and  great.    It  cannot  be  disputed  that  a  railroad 
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is  a  public  corporation,  and  its  business  pertains  to  and  greatly 
affects  the  public,  and  that  it  is  of  a  public  nature.  The  com- 
pany may  not  charge  unreasonable  prices  for  transportation, 
nor  can  it  make  unjust  discriminations,  nor  select  its  patrons, 
nor  go  out  of  business  when  it  chooses,  while  a  mere  trading 
or  manufacturing  company  may  do  all  these  things.  But 
the  very  fact  of  the  public  character  of  a  railroad  would  itself 
seem  to  call  for  special  care  by  the  legislature  in  regard  to 
its  conduct,  so  that  its  business  should  be  carried  on  with  as 
much  reference  to  the  proper  and  fair  interests  of  the  public 
as  possible.  While  the  points  of  difference  just  mentioned 
and  others  do  exist  between  the  two  classes  of  corporations, 
it  must  be  remembered  they  have  also  some  points  of 
resemblance.  Trading,  manufacturing  and  railroad  corpora- 
tions are  all  engaged  in  the  transaction  of  business  with  re- 
gard to  articles  of  trade  and  commerce,  each  in  its  special 
sphere,  either  in  manufacturing  or  trading  in  commodities 
or  in  their  transportation  by  rail.  A  contract  among  those 
engaged  in  the  latter  business  by  which  the  prices  for  the 
transportation  of  commodities  traded  in  or  manufactured  by 
the  others  is  greatly  enhanced  from  what  it  otherwise  would 
be  if  free  competition  were  the  rule,  affects  and  to  a  certain 
extent  restricts  trade  and  commerce,  and  affects  the  price  of 
the  commodity.  Of  this  there  can  be  no  question.  Manu- 
facturing or  trading  companies  may  also  affect  prices  by  join- 
ing together  in  forming  a  trust  or  other  combination,  and  by 
making  agreements  in  restraint  of  trade  and  commerce,  which 
when  carried  out  affect  the  interests  of  the  public.  Why 
should  not  a  railroad  company  be  included  in  general  legisla- 
tion aimed  at  the  prevention  of  that  kind  of  agreement  made 
in  restraint  of  trade,  which  may  exist  in  all  companies,  which 
is  substantially  of  the  same  nature  wherever  found,  and  which 
tends  very  much  towards  the  same  results,  whether  pat  in 
practice  by  a  trading  and  manufacturing  or  by  a  railroad 
company?  It  is  true  the  results  of  trusts,  or  combinations 
of  that  nature,  may  be  different  in  different  kinds  of  corpora- 
tions, and  yet  they  all  have  an  essential  similarity,  and  have 
been  induced  by  motives  of  individual  or  corporate  aggran- 
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dizeraent  as  against  the  public  interest.  In  business  or  trad- 
ing  combinations  they  may  even  temporarily,  or  perhaps 
permanently,  reduce .  the  price  of  the  article  traded  in  or 
manufactured,  by  reducing  the  expense  inseparable  from  the 
running  of  many  different  companies  for  the  same  purpose. 
Trade  or  commerce  under  those  circumstances  may  neverthe- 
less be  badly  and  unfortunately  restrained  by  driving  out  of 
business  the  small  dealers  and  worthy  men  whose  lives  have 
been  spent  therein,  and  who  might  be  unable  to  readjust 
themselves  to  their  altered  surroundings.  Mere  reduction  in 
the  price  of  the  commodity  dealt  in  might  be  dearly  paid 
for  by  the  ruin  of  such  a  class,  and  the  absorption  of  control 
over  one  commodity  by  an  all-powerful  combination  of  capital. 
In  any  great  and  extended  change  in  the  manner  or  method 
of  doing  business  it  seems  to  be  an  inevitable  necessity  that 
distress  and,  perhaps,  ruin  shall  be  its  accompaniment  in  re- 
gard to  some  of  those  who  were  engaged  in  the  old  methods. 
A  change  from  stage  coaches  and  canal  boats  to  railroads 
threw  at  once  a  large  number  of  men  out  of  employment; 
changes  from  hand  labor  to  that  of  machinery,  and  from 
operating  machinery  by  hand  to  the  application  of  steam  for 
such  purpose,  leave  behind  them  for  the  time  a  number  of 
men  who  must  seek  other  avenues  of  livelihood.  These  are 
misfortunes  which  seem  to  be  the  necessary  accompaniment 
of  all  great  industrial  changes.  It  takes  time  to  effect  a  re- 
adjustment of  industrial  life  so  that  those  who  are  thrown 
out  of  their  old  employment,  by  reason  of  such  changes  as 
we  have*  spoken  of,  may  find  opportunities  for  labor  in  other 
departments  than  those  to  which  they  have  been  accustomed. 
It  is  a  misfortune,  but  yet  in  such  cases  it  seems  to  be  the 
inevitable  accompaniment  of  change  and  improvement. 

It  is  wholly  different,  however,  when  such  changes  are 
effected  by  combinations  of  capital,  whose  purpose  in  com- 
bining is  to  control  the  production  or  manufacture  of  any 
particular  article  in  the  market,  and  by  such  control  dictate 
the  price  at  which  the  article  shall  be  sold,  the  effect  being 
to  drive  out  of  business  all  the  small  dealers  in  the  commodity 
and  to  render  the  public  subject  to  the  decision  of  the  com- 
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bination  as  to  what  price  shall  be  paid  for  the  article.  In 
this  light  it  is  not  material  that  the  price  of  an  article  may 
be  lowered.  It  is  in  the  power  of  the  combination  to  raise 
it,  and  the  result  in  any  event  is  unfortunate  for  the  country 
by  depriving  it  of  the  services  of  a  large  number  of  small  but 
independent  dealers  who  were  familiar  with  the  business  and 
who  had  spent  their  lives  in  it,  and  who  supported  themselves 
and  their  families  from  the  small  profits  realized  therein. 
Whether  they  be  able  to  find  other  avenues  to  earn  their 
livelihood  is  not  so  material,  because  it  is  not  for  the  real 
prosperity  of  any  country  that  such  changes  should  occur 
which  result  in  transferring  an  independent  business  man, 
the  head  of  his  establishment,  small  though  it  might  be,  into 
a  mere  servant  or  agent  of  a  corporation  for  selling  the  com- 
modities which  he  once  manufactured  or  dealt  in,  having  no 
voice  in  shaping  the  business  policy  of  the  company  and 
bound  to  obey  orders  issued  by  others.  Nor  is  it  for  the 
substantial  interests  of  the  country  that  any  one  commodity 
should  be  within  the  sole  power  and  subject  to  the  sole  will 
of  one  powerful  combination  of  capital.  Congress  has,  so  far 
as  its  jurisdiction  extends,  prohibited  all  contracts  or  com- 
binations in  the  form  of  trusts  entered  into  for  the  purpose 
of  restraining  trade  and  commerce.  The  results  naturally 
flowing  from  a  contract  or  combination  in  restraint  of  trade 
or  commerce,  when  entered  into  by  a  manufacturing  or  trad- 
ing company  such  as  above  stated,  while  differing  somewhat 
from  those  which  may  follow  a  contract  to  keep  up  trans- 
portation rates  by  railroads,  are  nevertheless  of  the  same 
nature  and  kind,  and  the  contracts  themselves  do  not  so  far 
differ  in  their  nature  that  they  may  not  all  be  treated  alike 
and  be  condemned  in  common.  It  is  entirely  appropriate 
generally  to  subject  corporations  or  persons  engaged  in  trad- 
ing or  manufacturing  to  different  rules  from  those  applicable 
to  railroads  in  their  transportation  business;  but  when  the 
evil  to  be  remedied  is  similar  in  both  kinds  of  corporations, 
such  as  contracts  which  are  unquestionably  in  restraint  of 
trade,  we  see  no  reason  why  similar  rules  should  not  be  pro- 
mulgated in  regard  to  both,  and  both  be  covered  in  the  same 
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Statute  by  general  language  sufficiently  broad  to  include  them 
both.  We  see  nothing  either  in  contemporaneous  history,  in 
the  legal  situation  at  the  time  of  the  passage  of  the  statute, 
in  its  legislative  history,  or  in  any  general  difference  in  the 
nature  or  kind  of  these  trading  or  manufacturing  companies 
from  railroad  companies,  which  would  lead  us  to  the  conclu- 
sion that  it  cannot  be  supposed  the  legislature  in  prohibiting 
the  making  of  contracts  in  restraint  of  trade  intended  to  in- 
clude railroads  within  the  purview  of  that  act. 

Neither  is  the  statute,  in  our  judgment,  so  uncertain  in  its 
meaning,  or  its  language  so  vague,  that  it  ought  not  to  be  held 
applicable  to  railroads.  It  prohibits  contracts,  combinations, 
«tc.,  in  restraint  of  trade  or  commerce.  Transporting  com- 
modities is  commerce,  and  if  from  one  State  to  or  through 
another  it  is  interstate  commerce.  To  be  reached  by  the 
Federal  statute  it  must  be  commerce  among  the  several 
States  or  with  foreign  nations.  When  the  act  prohibits  con- 
tracts in  restraint  of  trade  or  commerce,  the  plain  meaning 
of  the  language  used  includes  contracts  which  relate  to  either 
or  both  subjects.  Both  trade  and  commerce  are  included  so 
long  as  each  relates  to  that  which  is  interstate  or  foreign. 
Transportation  of  commodities  among  the  several  States  or 
with  foreign  nations  falls  within  the  description  of  the  words 
of  the  statute  with  regard  to  that  subject,  and  there  is  also 
included  in  that  language  that  kind  of  trade  in  commodities 
among  the  States  or  with  foreign  nations  which  is  not  con- 
fined to  their  mere  transportation.  It  includes  their  purchase 
and  sale.  Precisely  at  what  point  in  the  course  of  the  trade 
in  or  manufacture  of  commodities  the  statute  may  have  effect 
%ipon  them,  or  upon  contracts  relating  to  them,  may  be  some- 
what difficult  to  determine,  but  interstate  transportation 
presents  no  difficulties.  In  United  States  v.  K  C.  Knight 
Co.  156  U.  S.  1,  heretofore  cited,  it  was  in  substance  held, 
reiterating  the  language  of  Mr.  Justice  Lamar  in  Kidd  v. 
J^earson^  128  U.  S.  1,  that  the  intent  to  manufacture  or 
export  a  manufactured  article  to  foreign  nations  or  to  send 
it  to  another  State  did  not  determine  the  time  when  the 
article  or  product  passed  from  the  control  of  the  State  and 
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belonged  to  commerce.  The  difflcalty  in  determining  that 
question,  however,  is  no  reason  for  denying  effect  to  language 
which,  by  its  terms,  plainly  includes  the  transportation  of 
commodities  among  the  several  States  or  with  foreign  nar 
tions,  and  which  may  also  be  the  subject  of  contracts  or 
combinations  in  restraint  of  such  commerce.  The  difficulty 
of  the  subject,  so  far  as  the  trade  in  or  the  manufacture  of 
commodities  is  concerned,  arises  from  the  limited  control 
which  Congress  has  over  the  matter  of  trade  or  manufacture. 
It  was  said  by  Mr.  Justice  Lamar  in  Eidd  v.  Pearson  {supra): 
"  If  it  be  held  that  the  term  "  (commerce)  "  includes  the  regu- 
lation of  all  such  manufactures  as  are  intended  to  be  the  sub- 
ject of  commercial  transactions  in  the  future,  it  is  impossible 
to  deny  that  it  would  also  include  the  productive  industries 
that  contemplate  the  same  thing.  The  result  would  be  that 
Congress  would  be  invested,  to  the  exclusion  of  the  States^ 
with  the  power  to  regulate,  not  only  manufactures,  but  also 
agriculture,  horticulture,  stock  raising,  domestic  fisheries  and 
mining  —  in  short,  every  branch  of  human  industry." 

In  the  Knight  Company  case  {supra)  it  was  said  that  this 
statute  applied  to  monopolies  in  restraint  of  interstate  or  inter- 
national trade  or  commerce,  and  not  to  monopolies  in  the  manu- 
facture even  of  a  necessary  of  life.  It  is  readily  seen  from 
these  cases  that  if  the  act  do  not  apply  to  the  transportation 
of  commodities  by  railroads  from  one  State  to  another  or  to 
foreign  nations,  its  application  is  so  greatly  limited  that  the 
whole  act  might  as  well  be  held  inoperative. 

Still  another  ground  for  holding  the  act  inapplicable  is 
urged,  and  that  is  that  the  language  covers  only  contracts  or 
combinations  like  trusts  or  those  which,  while  not  exactly 
trusts,  are  otherwise  of  the  same  form  or  natui*e.  This  is 
clearly  not  so. 

While  the  statute  prohibits  all  combinations  in  the  form  of 
trusts  or  otherwise,  the  limitation  is  not  confined  to  that  form 
alone.  All  combinations  which  are  in  restraint  of  trade  or 
commerce  are  prohibited,  whether  in  the  form  of  trusts  or  in 
any  other  form  whatever. 

We  think,  after  a  careful  examination,  that  the  statute 
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covers,  and  was  intended  to  cover,  common  carriers  by  rail\ 
road. 

Second.  The  next  question  to  be  discussed  is  as  to  what  is 
the  true  construction  of  the  statute,  assuming  that  it  applies 
to  common  carriers  by  railroad.  What  is  the  meaning  of  the 
language  as  used  in  the  statute,  that  "every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal "  ?  Is  it 
confined  to  a  contract  or  combination  which  is  only  in  un- 
reasonable restraint  of  trade  or  commerce,  or  does  it  include 
what  the  language  of  the  act  plainly  and  in  terms  covers,  all 
contracts  of  that  nature  ? 

We  are  asked  to  regard  the  title  of  this  act  as  indicative  of 
its  purpose  to  include  only  those  contracts  which  were  un- 
lawful at  common  law,  but  which  require  the  sanction  of  a 
Federal  statute  in  order  to  be  dealt  with  in  a  Federal  court. 
It  is  said  that  when  terms  which  are  known  to  the  common 
law  are  used  in  a  Federal  statute  those  terms  are  to  be  given 
the  same  meaning  that  they  received  at  common  law,  and 
that  when  the  language  of  the  title  is  "  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  it 
means  those  restraints  and  monopolies  which  the  common  law 
regarded  as  unlawful,  and  which  were  to  be  prohibited  by 
the  Federal  statute.  We  are  of  opinion  that  the  language 
used  in  the  title  refers  to  and  includes  and  was  intended  to 
include  those  restraints  and  monopolies  which  are  made  un- 
lawful in  the  body  of  the  statute.  It  is  to  the  statute  itself 
that  resort  must  be  had  to  learn  the  meaning  thereof,  though 
a  resort  to  the  title  here  creates  no  doubt  about  the  meaning  of 
and  does  not  alter  the  plain  language  contained  in  its  text. 

It  is  now  with  much  amplification  of  argument  urged  that 
the  statute,  in  declaring  illegal  every  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce,  does  not  mean  what  the  language  used  therein 
plainly  imports,  but  that  it  only  means  to  declare  illegal  any 
such  contract  which  is  in  unredsonahle  restraint  of  trade, 
while  leaving  all  others  unaffected  by  the  provisions  of  the 


Digiti 


zed  by  Google 


328  OCTOBER  TERM,  1896.  . 

Opinion  of  the  Conrt. 

act ;  that  the  common  law  meaning  of  the  term  ^^  contract 
in  restraint  of  trade"  includes  only  sach  contracts  as  are  in 
vnreaaonable  restraint  of  trade,  and  when  that  term  is  used  in 
the  Federal  statute  it  is  not  intended  to  include  all  contracts 
in  restraint  of  trade,  but  only  those  which  are  in  unreasonable 
restraint  thereof. 

The  term  is  not  of  such  limited  signification.  Contracts  in 
restraint  of  trade  have  been  known  and  spoken  of  for  hundreds 
of  years  both  in  England  and  in  this  country,  and  the  term 
includes  all  kinds  of  those  contracts  which  in  fact  restrain  or 
may  restrain  trade.  Some  of  such  contracts  have  been  held 
void  and  unenforceable  in  the  courts  by  reason  of  their 
restraint  being  unreasonable,  while  others  have  been  held 
valid  because  they  were  not  of  that  nature.  A  contract  may 
be  in  restraint  of  trade  and  still  be  valid  at  common  law. 
Although  valid,  it  is  nevertheless  a  contract  in  restraint  of 
trade,  and  would  be  so  described  either  at  common  law  or 
elsewhere.  By  the  simple  use  of  the  term  "contract  in 
restraint  of  trade,"  all  contracts  of  that  nature,  whether  valid 
or  otherwise,  would  be  included,  and  not  alone  that  kind  of 
contract  which  was  invalid  and  unenforceable  as  being  in 
unreasonable  restraint  of  trade.  When,  therefore,  the  body 
of  an  act  pronounces  as  illegal  every  contract  or  combination 
in  restraint  of  trade  or  commerce  among  the  several  States, 
etc.,  the  plain  and  ordinary  meaning  of  such  language  is  not 
limited  to  that  kind  of  contract,  alone  which  is  in  unreason- 
able  restraint  of  trade,  but  all  contracts  are  included  in  such 
language,  and  no  exception  or  limitation  can  be  added  with- 
out placing  in  the  act  that  which  has  been  omitted  by 
Congress. 

Proceeding,  however,  upon  the  theory  that  the  statute  did 
not  mean  what  its  plain  language  imported,  and  that  it  in- 
tended in  its  prohibition  to  denounce  as  illegal  only  those 
contracts  which  were  in  unreasonable  restraint  of  trade,  the 
courts  below  have  made  an  exhaustive  investigation  as  to  the 
general  rules  which  guide  courts  in  declaring  contracts  to  be 
void  as  being  in  restraint  of  trade,  and  therefore  against  the 
public  policy  of  the  country.    In  the  course  of  their  discussion 
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of  that  subject  they  have  shown  that  there  has  been  a  grad- 
aal  though  great  alteration  in  the  extent  of  the  liberty  granted 
to  the  vendor  of  property  in  agreeing,  as  part  consideration 
for  his  sale,  not  to  enter  into  the  same  kind  of  business  for  a 
certain  time  or  within  a  certain  territory.  So  long  as  the  sale 
was  the  bona  fide  consideration  for  the  promise  and  was  not 
made  a  mere  excuse  for  an  evasion  of  the  rule  itself,  the  later 
authorities,  both  in  England  and  in  this  country,  exhibit  a 
strong  tendency  towards  enabling  the  parties  to  make  such  a 
contract  in  relation  to  the  sale  of  property,  including  an  agree- 
ment not  to  enter  into  the  same  kind  of  business,  as  they  may 
think  proper,  and  this  with  the  view  to  granting  to  a  vendor 
the  freest  opportunity  to  obtain  the  largest  consideration  for 
the  sale  of  that  which  is  his  own.  A  contract  which  is  the 
mere  accompaniment  of  the  sale  of  property,  and  thus  entered 
into  for  the  purpose  of  enhancing  the  price  at  which  the  ven- 
dor sells  it,  which  in  effect  is  collateral  to  such  sale,  and  where 
the  main  purpose  of  the  whole  contract  is  accomplished  by 
such  sale,  might  not  be  included,  within  the  letter  or  spirit  of 
the  statute  in  question.  But  we  cannot  see  how  the  statute  can 
be  limited,  as  it  has  been  by  the  courts  below,  without  reading 
into  its  text  an  exception  which  alters  the  natural  meaning  of 
the  language  used,  and  that,  too,  upon  a  most  material  point, 
and  where  no  sufficient  reason  is  shown  for  believing  that  such 
alteration  would  make  the  statute  more  in  accord  with  the 
intent  of  the  law-making  body  that  enacted  it. 

The  great  stress  of  the  argument  for  the  defendants  on  this 
branch  of  the  case  has  been  to  show,  if  possible,  some  reason 
in  the  attendant  circumstances,  or  some  fact  existing  in  the 
nature  of  railroad  property  and  business  upon  which  to  found 
the  claim,  that  although  by  the  language  of  the  statute  agree- 
ments or  combinations  in  restraint  of  trade  or  commerce  are 
included,  the  statute  really  means  to  declare  illegal  only  those 
contracts,  etc.,  which  are  in  unreasonable  restraint  of  trade. 
In  order  to  do  this  the  defendants  call  attention  to  many  facts 
which  they  have  already  referred  to  in  their  argument,  upon 
the  point  that  railroads  were  not  included  at  all  in  the  statute. 
They  again  draw  attention  to  the  fact  of  the  peculiar  nature  of 
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railroad  property.  When  a  railroad  is  once  built,  it  is  said, 
it  must  be  kept  in  operation ;  it  must  transport  property,  when 
necessary  in  order  to  keep  its  business,  at  the  smallest  price 
and  for  the  narrowest  profit,  or  even  for  no  profit,  provided 
running  expenses  can  be  paid,  rather  than  not  to  do  the  work ; 
that  railroad  property  cannot  be  altered  for  use  for  any  other 
purpose,  at  least  without  such  loss  as  may  fairly  be  called  de- 
structive ;  that  competition  while,  perhaps,  right  and  proper 
in  other  business,  simply  leads  in  railroad  business  to  financial 
ruin  and  insolvency,  and  to  the  operation  of  the  road  by  re- 
ceivers in  the  interest  of  its  creditors  instead  of  in  that  of  its 
owners  and  the  public ;  that  a  contest  between  a  receiver  of 
an  insolvent  corporation  and  one  which  is  still  solvent  tends 
to  ruin  the  latter  company,  while  being  of  no  benefit  to  the 
former;  that  a  receiver  is  only  bound  to  pay  operating  ex- 
penses, so  he  can  compete  with  the  solvent  company  and 
oblige  it  to  come  down  to  prices  incompatible  with  any  profit 
for  the  work  done,  and  until  ruin  overtakes  it  to  the  destruc- 
tion of  innocent  stockholders  and  the  impairment  of  the  public 
interests. 

To  the  question  why  competition  should  necessarily  be  con- 
ducted to  such  an  extent  as  to  result  in  this  relentless  and 
continued  war,  to  eventuate  only  in  the  financial  ruin  of  one 
or  all  of  the  companies  indulging  in  it,  the  answer  is  made 
that  if  competing  railroad  companies  be  left  subject  to  the 
sway  of  free  and  unrestricted  competition  the  results  above 
foreshadowed  necessarily  happen  from  the  nature  of  the  case ; 
that  competition  being  the  rule,  each  company  will  seek  busi- 
ness to  the  extent  of  its  power,  and  will  underbid  its  rival  in 
order  to  get  the  business,  and  such  underbidding  will  act  and 
react  upon  each  company  until  the  prices  are  so  reduced  as  to 
make  it  impossible  to  prosper  or  live  under  them ;  that  it  is 
too  much  to  ask  of  human  nature  for  one  company  to  insist 
upon  charges  sufficiently  high  to  afford  a  reasonable  compensa- 
tion, and  while  doing  so  to  see  its  patrons  leave  for  rival  roads 
who  are  obtaining  its  business  by  offering  less  rates  for  doing 
it  timn  can  be  afforded  and  a  fair  profit  obtained  therefrom. 
Sooner  than  experience  ruin  from  mere  inanition,  efforts  will 
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be  made  in  the  direction  of  meeting  the  underbidding  of  its 
rival  until  both  shall  end  in  ruin.  The  only  refuge,  it  is  said, 
from  this  wretched  end  lies  in*  the  power  of  competing  roads 
agreeing  among  themselves  to  keep  up  prices  for  transporta- 
tion to  such  sums  as  shall  be  reasonable  in  themselves,  so  that 
companies  may  be  allowed  to  save  themselves  from  themselves, 
and  to  agree  not  to  attack  each  other,  but  to  keep  up  reason- 
able and  living  rates  for  the  services  performed.  It  is  said 
that  as  railroads  have  a  right  to  charge  reasonable  rates  it 
must  follow  that  a  contract  among  themselves  to  keep  up 
their  charges  to  that  extent  is  valid.  Viewed  in  the  light  of 
all  these  facts  it  is  broadly  and  confidently  asserted  that  it  is 
impossible  to  believe  that  Congress  or  any  other  intelligent 
and  honest  legislative  body  could  ever  have  intended  to  in- 
clude all  contracts  or  combinations  in  restraint  of  trade,  and 
as  a  consequence  thereof  to  prohibit  competing  railways  from 
agreeing  among  themselves  to  keep  up  prices  for  transporta- 
tion to  such  a  rate  as  should  be  fair  and  reasonable. 

These  arguments  it  must  be  confessed  bear  with  much  force 
upon  the  policy  of  an  act  which  should  prevent  a  general 
agreement  upon  the  question  of  rates  among  competing  rail- 
road companies  to  the  extent  simply  of  maintaining  those 
rates  which  were  reasonable  and  fair. 

There  is  another  side  to  this  question,  however,  and  it  may 
not  be  amiss  to  refer  to  one  or  two  facts  which  tend  to  some- 
what modify  and  alter  the  light  in  which  the  subject  should 
be  regarded.  If  only  that  kind  of  contract  which  is  in  unrea- 
sonable restraint  of  trade  be  within  the  meaning  of  the  statute, 
and  declared  therein  to  be  illegal,  it  is  at  once  apparent  that 
the  subject  of  what  is  a  reasonable  rate  is  attended  with  great 
uncertainty.  What  is  a  proper  standard  by  which  to  judge 
the  fact  of  reasonable  rates?  Must  the  rate  be  so  high  as  to 
enable  the  return  for  the  whole  business  done  to  amount  to  a 
sum  sufficient  to  afford  the  shareholder  a  fair  and  reasonable 
profit  upon  his  investment  ?  If  so,  what  is  a  fair  and  reason- 
able profit?  That  depends  sometimes  upon  the  risk  incurred, 
and  the  rate  itself  differs  in  different  localities :  which  is  the 
one  to  which  reference  is  to  be  made  as  the  standard  ?    Or  is 
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the  reasonableness  of  the  profit  to  be  limited  to  a  fair  return 
upon  the  capital  that  would  have  been  sufficient  to  build  and 
equip  the  road,  if  honestly  expended?  Or  is  still  another 
standard  to  be  created,  and  the  reasonableness  of  the  charges 
tried  by  the  cost  of  the  carriage  of  the  article  and  a  reasonable 
profit  allowed  on  that?  And  in  such  case  would  contribution 
to  a  sinking  fund  to  make  repairs  upon  the  roadbed  and 
renewal  of  cars,  etc.,  be  assumed  as  a  proper  item  ?  Or  is  the 
reasonableness  of  the  charge  to  be  tested  by  reference  to  the 
charges  for  the  transportation  of  the  same  kind  of  property 
made  by  other  roads  similarly  situated  ?  If  the  latter,  a  com- 
bination among  such  roads  as  to  rates  would,  of  course,  furnish 
no  means  of  answering  the  question.  It  is  quite  apparent, 
therefore,  that  it  is  exceedingly  difficult  to  formulate  even  the 
terms  of  the  rule  itself  which  should  govern  in  the  matter  of 
determining  what  would  be  reasonable  rates  for  transporter 
tion.  While  even  after  the  standard  should  be  determined 
there  is  such  an  infinite  variety  of  facts  entering  into  the 
question  of  what  is  a  reasonable  rate,  no  matter  what  stand- 
ard is  adopted,  that  any  individual  shipper  would  in  most 
cases  be  apt  to  abandon  the  effort  to  show  the  unreasonable 
character  of  a  charge,  sooner  than  hazard  the  great  expense 
in  time  and  money  necessary  to  prove  the  fact,  and  at  the 
same  time  incur  the  ill-will  of  the  road  itself  in  all  his  future 
dealings  with  it.  To  say,  therefore,  that  the  act  excludes 
agreements  which  are  not  in  unreasonable  restraint  of  trade, 
and  which  tend  simply  to  keep  up  reasonable  rates  for  trans- 
portation, is  substantially  to  leave  the  question  of  reasonable- 
ness to  the  companies  themselves. 

It  must  also  be  remembered  that  railways  are  public  cor- 
porations organized  for  public  purposes,  granted  valuable 
franchises  and  privileges,  among  which  the  right  to  take  the 
private  property  of  the  citizen  in  invitum  is  not  the  least, 
Cherokee  Nation  v.  Southern  Kansas  Railway  Co,^  135  U.  S. 
641,  657 ;  that  many  of  them  are  the  donees  of  large  tracts  of 
public  lands  and  of  gifts  of  money  by  municipal  corporations, 
and  that  they  all  primarily  owe  duties  to  the  public  of  a 
higher  nature  even  than  that  of  earning  large  dividends  for 
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their  shareholders.  The  business  which  the  railroads  do  is  of 
a  public  nature,  closely  affecting  almost  all  classes  in  the  com- 
I  munity  —  the  farmer,  the  artisan,  the  manufacturer  and  the 

trader.  It  is  of  such  a  public  nature  that  it  may  well  be 
doubted,  to  say  the  least,  whether  any  contract  which  imposes 
any  restraint  upon  its  business  would  not  be  prejudicial  to  the 
public  interest. 

We  recognize  the  argument  upon  the  part  of  the  defendants 
that  restraint  upon  the  business  of  railroads  will  not  be  preju- 
dicial to  the  public  interest  so  long  as  such  restraint  provides 
for  reasonable  rates  for  transportation  and  prevents  the  deadly 
competition  so  liable  to  result  in  the  ruin  of  the  roads  and  to 
thereby  impair  their  usefulness  to  the  public,  and  in  that  way 
to  prejudice  the  public  interest.  But  it  must  be  remembered 
that  these  results  are  by  no  means  admitted  with  unanimity  ; 
on  the  contrary,  they  are  earnestly  and  warmly  denied  on  the 
part  of  the  public  and  by  those  who  assume  to  defend  its 
interests  both  in  and  out  of  Congress.  Competition,  they 
urge,  is  a  necessity  for  the  purpose  of  securing  in  the  end  just 
and  proper  rates. 

It  was  said  in  O^J>b  v.  Baltimore  Oas  Compomy^  130  U.  S. 
396,  at  pagie  408,  by  Mr.  Chief  Justice  Fuller,  as  follows : 
^^  The  supplying  of  illuminating  gas  is  a  business  of  a  public 
nature  to  meet  a  public  necessity.  It  is  not  a  business  like 
that  of  an  ordinary  corporation  engaged  in  the  manufacture 
of  articles  that  may  be  furnished  by  individual  effort.  UTew 
Orleans  Oas  Go,  v.  Louisiana  Light  Co,^  115  U.  S.  650  ;  Louis- 
viUe  Gas  Co.  v.  Citizens'  Gas  Co.^  115  U.  S.  683 ;  Shepard  v. 
.  Milwaukee  Gas  Co.y  6  Wisconsin,  539 ;  Chicago  Gas  Light  dk 
Coke  Co.  V.  Peoples  Gas  Light  <&  Coke  Co.y  121  Illinois,  530 ; 
St.  Louis  V.  St.  Louis  Gas  Light  Co.y  70  Missouri,  69.  Hence, 
while  it  is  justly  urged  that  those  rules  which  say  that  a  given 
contract  is  against  public  policy,  should  not  be  arbitrarily 
extended  so  as  to  interfere  with  the  freedom  of  contract, 
Printing  <&c.  Registering  Co.  v.  Sampsony  L.  R.  19  Eq.  462, 
yet  in  the  instance  of  business  of  such  a  character  that  it  pre- 
sumably cannot  be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interest,  courts  decline  to  enforce  or 
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sustain  contracts  imposing  such  restraint,  however  partial, 
because  in  contravention  of  public  policy.  This  subject  is 
much  considered,  and  the  authorities  cited  in  West  Virginia 
Transportation  Co.  v.  OJiio  River  Pipe  Line  Co,^  22  West  Va, 
600;  Chicago  <&o.  Gas  Co,  v.  People^ s  Gas  Co.^  121  Illinois, 
530 ;  Western  Union  Telegraph  Co.  v.  American  Union  Tele- 
graph Co,,  65  Georgia,  160." 

It  is  true  that  in  the  Gihbs  case  there  was  a  special  statute 
which  prohibited  the  company  from  entering  into  any  consoli- 
dation, combination  or  contract  with  any  other  gas  company 
whatever,  and  it  was  provided  that  any  attempt  to  do  so  or  to 
make  such  combination  or  contract  should  be  utterly  null  and 
void.  The  above  extract  from  the  opinion  of  the  court  is 
made  for  the  purpose  of  showing  the  difference  which  exists 
between  a  private  and  a  public  corporation  —  that  kind  of  a 
public  corporation  which,  while  doing  business  for  remunera- 
tion, is  yet  so  connected  in  interest  with  the  public  as  to  give 
a  public  character  to  its  business  —  and  it  is  seen  that  while, 
in  the  absence  of  a  statute  prohibiting  them,  contracts  of 
private  individuals  or  corporations  touching  upon  restraints 
in  trade  must  be  unreasonable  in  their  nature  to  be  held  void, 
different  considerations  obtain  in  the  case  of  public  corpora- 
tions like  those  of  railroads  where  it  well  may  be  that  any 
restraint  upon  a  business  of  that  character  as  affecting  its 
rates  of  transportation  must  thereby  be  prejudicial  to  the 
public  interests. 

The  plaintiffs  are,  however,  under  no  obligation  in  order 
to  maintain  this  action  to  show  that  by  the  common  law  all 
agreements  among  competing  railroad  companies  to  keep  up 
rates  to  such  as  are  reasonable  were  void  as  in  restraint  of 
trade  or  commerce.  There  are  many  cases  which  look  in 
that  direction  if  they  do  not  precisely  decide  that  point 
Some  of  them  are  referred  to  in  the  opinion  in  the  BaUi- 
more  Gas  Company  case,  above  cited.  The  case  of  the  Mogvl 
Steamship  Company  v.  McGregor,  21  Q.  B.  D.  544;  23  Q.  B.  D. 
598;  1892,  App.  Cas.  25,  has  been  cited  by  the  courts  be- 
low as  holding  in  principle  that  contracts  of  this  nature  are 
valid  at  common  law.     The  agreement  held  valid  there  was 


Digiti 


zed  by  Google 


UNITED  STATES  v.  FREIGHT  ASSOCIATION.      336 
Opiaion  of  the  Court. 

an  agreement  for  lowering  rates  of  transportation  among  the 
parties  thereto,  and  it  was  entered  into  for  the  purpose  of 
driving  out  of  trade  rival  steamships  in  order  that  thereafter 
the  rates  might  be  advanced.  The  English  courts  held  that 
the  agreement  was  not  a  conspiracy,  and  that  it  was  valid, 
although  the  result  aimed  at  was  to  drive  a  rival  out  of  the 
field,  because  so  long  as  the  injury  to  such  rival  was  not  the 
sole  reason  for  the  agreement,  but  self-interest*  the  predomi- 
nating motive,  there  was  nothing  wrong  in  law  with  an  agree- 
ment of  that  kind.  But  assuming  that  agreements  of  this 
nature  are  not  void  at  common  law  and  that  the  various  cases 
cited  by  the  learned  courts  below  show  it,  the  answer  to  the 
statement  of  their  validity  now  is  to  be  found  in  the  terms  of 
the  statute  under  consideration.  The  provisions  of  the  Inter- 
state Commerce  Act  relating  to  reasonable  rates,  discrimina- 
tions,  etc.,  do  not  authorize  such  an  agreement  as  this,  nor  do 
they  authorize  any  other  agreements  which  would  be  incon- 
sistent with  the  provisions  of  this  act. 

The  general  reasons  for  holding  agreements  of  this  nature 
to  be  invalid  even  at  common  law,  on  the  part  of  railroad 
companies  are  quite  strong,  if  not  entirely  conclusive. 

Considering  the  public  character  of  sujch  corporations,  the 
privileges  and  franchises  which  they  have  received  from  the 
pablic  in  order  that  they  might  transact  business,  and  bearing 
in  mind  how  closely  and  immediately  the  question  of  rates 
for  transportation  affects  the  whole  public,  it  may  be  urged 
that  Congress  had  in  mind  all  the  difSculties  which  we  have 
before  suggested  of  proving  the  unreasonableness  of  the  rate, 
and  might,  in  consideration  of  all  the  circumstances,  have 
deliberately  decided  to  prohibit  all  agreements  and  combina- 
tions in  restraint  of  trade  or  commerce,  regardless  of  the  ques- 
tion whether  such  agreements  were  reasonable  or  the  reverse. 

It  is  true  that,  as  to  a  majority  of  those  living  along  its  line, 
each  railroad  is  a  monopoly.  Upon  the  subject  now  under 
consideration  it  is  well  said  by  Judge  Oliver  P.  Shiras,  United 
States  District  Judge,  Northern  District  of  Iowa,  in  his  very 
able  dissenting  opinion  in  this  case  in  the  United  States  Circuit 
Court  of  Appeals,  as  follows : 
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"  As  to  the  majority  of  the  community  living  along  its  line, 
each  railway  company  has  a  monopoly  of  the  business  de- 
manding transportation  as  one  of  its  elements.  By  reason  of 
this  fact  the  action  of  this  corporation  in  establishing  the  rates 
to  be  charged  largely  influences  the  net  profit  coming  to  the 
farmer,  the  manufacturer  and  the  merchant,  from  the  sale  of 
the  products  of  the  farm,  the  workshop  and  manufactory,  and 
of  the  merchandise  purchased  and  resold,  and  also  largely 
influences  the  price  to  be  paid  by  every  one  who  consumes  any 
of  the  property  transported  over  the  line  of  railway.  There 
is  no  other  line  of  business  carried  on  in  our  midst  which  is 
so  intimately  connected  with  the  public  as  that  conducted  by 
the  railways  of  the  country.  ...  A  railway  corporation 
engaged  in  the  transportation  of  the  persons  and  property  of 
the  community  is  always  carrying  on  a  public  business  which 
at  all  times  directly  affects  the  public  welfare.  All  contracts 
or  combinations  entered  into  between  railway  corporations 
intended  to  regulate  the  rates  to  be  charged  the  public  for 
the  service  rendered,  must  of  necessity  affect  the  public 
interests.  By  reason  of  this  marked  distinction  existing  be- 
tween enterprises  inherently  public  in  their  character  and 
those  of  a  private  nature,  and  further  by  reason  of  the  differ- 
ence between  private  persons  and  corporations  engaged  in 
private  pursuits,  who  owe  no  direct  or  primary  duty  to  the 
public  and  public  corporations  created  for  the  express  purpose 
of  carrying  on  public  enterprises,  and  which,  in  consideration 
of  the  public  powers  exercised  in  their  behalf,  are  under  obliga- 
tion to  carry  on  the  work  intrusted  to  their  management  pri- 
marily in  the  interest  and  for  the  benefit  of  the  community, 
it  seems  clear  to  me  that  the  same  test  is  not  applicable  to 
both  classes  of  business  and  corporations  in  determining  the 
validity  of  contracts  and  combinations  entered  into  by  those 
engaged  therein.  ...  In  the  opinion  of  the  court  are 
found  citations  from  the  reports  of  the  Interstate  Commerce 
Commission  in  which  are  depicted  the  evils  that  are  occasioned 
to  the  railway  companies  and  the  public  by  warfares  over  rate 
charges,  and  the  advantages  that  are  gained  in  many  directions 
by  proper  conference  and  concert  of  action  among  the  com- 
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peting  lines.  It  may  he  entirely  true  that  as  we  proceed  in 
the  development  of  the  policy  of  public  control  over  railway 
traffic,  methods  wiU  be  devised  and  put  in  operation  by  legis- 
lative enactment  whereby  railway  companies  and  the  public 
may  be  protected  against  the  evils  arising  from  unrestricted 
competition  and  from  rate  wars  which  unsettle  the  business  of 
the  community,  but  I  fail  to  perceive  the  force  of  the  argument 
that  because  railway  companies  through  their  ovm  action  cause 
evils  to  themselves  and  the  public  by  sudden  changes  or  re- 
dactions in  tariff  rates  they  must  be  permitted  to  deprive 
the  community  of  the  benefit  of  competition  in  securing 
reasonable  rates  for  the  transportation  of  the  products  of  the 
country.  Competition,  free  and  unrestricted,  is  the  general 
rule  which  governs  all  the  ordinary  business  pursuits  and 
transactions  of  life.  Evils,  as  well  as  benefits,  result  there- 
from. In  the  fierce  heat  of  competition  the  stronger  com- 
petitor may  crush  out  the  weaker ;  fluctuations  in  prices  may 
be  caused  that  result  in  wreck  and  disaster;  yet,  balancing 
the  benefits  as  against  the  evils,  the  law  of  competition  re- 
mains as  a  controlling  element  in  the  business  world.  That 
free  and  unrestricted  competition  in  the  matter  of  railroad 
charges  may  be  productive  of  evils  does  not  militate  against 
the  fact  that  such  is  the  law  now  governing  the  subject.  No 
law  can  be  enacted  nor  system  be  devised  for  the  control  of 
human  affairs  that  in  its  enforcement  does  not  produce  some 
evil  results,  no  matter  how  beneficial  its  general  purpose  may 
be.  There  are  benefits  and  there  are  evils  which  result  from 
the  operation  of  the  law  of  free  competition  between  railway 
companies.  The  time  may  come  when  the  companies  will  be 
relieved  from  the  operation  of  this  law,  but  they  cannot,  by 
combination  and  agreements  among  themselves,  bring  about 
this  change.  The  fact  that  the  provisions  of  the  Interstate 
Commerce  Act  may  have  changed  in  many  respects  the  con- 
duct of  the  companies  in  the  carrying  on  of  the  public  business 
they  are  engaged  in  does  not  show  that  it  was  the  intent  of 
Congress,  in  the  enactment  of  that  statute,  to  clothe  railway 
companies  with  the  right  to  combine  together  for  the  purpose 
of  avoiding  the  effects  of  competition  on  the  subject  of  rates." 

VOL.  CLXVI— 22 
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The  whole  opinion  is  a  remarkably  strong  presentation  of 
the  views  of  the  learned  judge  who  wrote  it. 

Still,  again,  it  is  answered  that  the  effects  of  free  compe- 
tition among  railroad  companies,  as  described  by  the  connsel 
for  the  companies  themselves  in  the  coarse  of  their  argument, 
are  greatly  exaggerated.  According  to  that  argument,  the 
moment  an  agreement  of  this  nature  is  prohibited  the  rail- 
roads commence  to  cut  their  rates,  and  they  cease  only  with 
their  utter  financial  ruin,  leaving,  perhaps,  one  to  raise  rates 
indefinitely  when  its  rivals  have  been  driven  away.  It  is  said 
that  this  is  a  most  overdrawn  statement,  and  that  while  abso- 
lutely free  competition  may  have  in  some  instances  and  for  a 
time  resulted  in  injury  to  some  of  the  railroads,  it  is  not  at 
all  clear  that  the  general  result  has  been  other  than  beneficial 
to  the  whole  public,  and  not  in  the  long  run  detrimental  to 
the  prosperity  of  the  roads.  It  is  matter  of  common  knowl- 
edge that  agreements  as  to  rates  have  been  continually  made 
of,  late  years,  and  that  complaints  of  each  company  in  regard 
to  the  violation  of  such  agreements  by  its  rivals  have  been 
frequent  and  persistent.  Kate  wars  go  on  notwithstanding 
any  agreement  to  the  contrary,  and  the  struggle  for  business 
among  competing  roads  keeps  on,  and  in  the  nature  of  things 
will  keep  on,  any  alleged  agreement  to  the  contrary  notwith- 
standing, and  it  is  only  by  the  exercise  of  good  sense  and  by 
the  presence  of  a  common  interest  that  railroads,  without 
entering  into  any  affirmative  agreement  in  regard  thereto, 
will  keep  within  the  limit  of  exacting  a  fair  and  reasonable 
return  for  services  rendered.  These  agreements  have  never 
been  found  really  effectual  for  any  extended  period. 

The  Interstate  Commerce  Commission,  from  whose  reports 
quotations  have  been  quite  freely  made  by  counsel  for  the 
purpose  of  .proving  the  views  of  its  learned  members  in  re- 
gard to  this  subject,  has  never  distinctly  stated  that  agree- 
ments among  competing  railroads  to  maintain  prices  are  to 
be  commended,  or  that  the  general  effect  is  to  be  regarded 
as  beneficial.  They  have  stated  in  their  fourth  annual  report 
that  competition  may  degenerate  into  rate  wars,  and  that 
such  wars  are  as  unsettling  to  the  business  of  the  country 
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as  they  are  mischievous  to  the  carriers,  and  that  the  spirit 
of  existing  law  is  against  them.  They  then  add  :  ^'  Agree- 
ments between  railroad  companies  which  from  time  to  time 
they  have  entered  into  with  a  view  to  prevent  such  occur- 
rences have  never  been  found  effectual,  and  for  the  very  suf- 
ficient reason,  that  the  mental  reservations  in  forming  them 
have  been  quite  as  numerous  and  more  influential  than  the 
written  stipulations."  It  would  seem  true,  therefore,  that 
there  is  no  guaranty  of  financial  health  to  be  found  in  enter- 
ing into.agreements  for  the  maintenance  of  rates,  nor  is  finan- 
cial ruin  or  insolvency  the  necessary  result  of  their  absence. 

The  claim  that  the  company  has  the  right  to  charge  reason- 
able rates,  and  that,  therefore,  it  has  the  right  to  enter  into 
a  combination  with  competing  roads  to  maintain  such  rates, 
cannot  be  admitted.  The  conclusion  does  not  follow  from  an 
admission  of  the  premise.  What  one  company  may  do  in  the 
way  of  charging  reasonable  rates  is  radically  different  from 
entering  into  an  agreement  with  other  and  competing  roads  to 
keep  up  the  rates  to  that  point.  If  there  be  any  competition 
the  extent  of  the  charge  for  the  service  will  be  seriously  affected 
by  that  fact.  Competition  will  itself  bring  charges  down  to 
what  may  be  reasonable,  while  in  the  case  of  an  agreement  to 
keep  prices  up,  competition  is  allowed  no  play  ;  it  is  shut  out, 
and  the  rate  is  practically  fixed  by  the  companies  themselves 
by  virtue  of  the  agreement,  so  long  as  they  abide  by  it. 

As  a  result  of  this  review  of  the  situation,  we  find  two  very 
widely  divergent  views  of  the  effects  which  might  be  expected 
to  result  from  declaring  illegal  all  contracts  in  restraint  of 
trade,  etc. ;  one  side  predicting  financial  disaster  and  ruin  to 
competing  railroads,  including  thereby  the  ruin  of  share- 
holders, the  destruction  of  immensely  valuable  properties,  and 
the  consequent  prejudice  to  the  public  interest ;  while  on  the 
other  side  predictions  equally  earnest  are  made  that  no  such 
mournful  results  will  follow,  and  it  is  urged  that  there  is  a 
necessity,  in  order  that  the  public  interest  may  be  fairly  and 
justly  protected,  to  allow  free  and  open  competition  among 
railroads  upon  the  subject  of  the  rates  for  the  transportation 
of  persons  and  property. 
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/The  argaments  which  have  been  addressed  to  us  against 
the  inclusion  of  all  contracts  in  restraint  of  trade,  as  provided 
for  by  the  language  .of  the  act,  have  been  based  upon  the 
alleged  presumption  that  Congress,  notwithstanding  the  lan- 
guage of  the  act,  could  not  have  intended  to  embrace  all  con- 
tracts, but  only  such  contracts  as  were  in  unreasonable  re- 
straint of  trade.  Under  these  circumstances  we  are,  therefore, 
asked  to  hold  that  the  act  of  Congress  excepts  contracts  which 
are  not  in  unreasonable  restraint  of  trade,  and  which  only 
keep  rates  up  to  a  reasonable  price,  notwithstanding  the 
language  of  the  act  makes  no  such  exception.  In  other 
words,  we  are  asked  to  read  into  the  act  by  way  of  judicial 
legislation  an  exception  that  is  not  placed  there  by- the  law- 
making branch  of  the  Government,  and  this  is  to  be  done 
upon  the  theory  that  the  impolicy  of  such  legislation  is  so 
clear  that  it  cannot  be  supposed  Congress  intended  the  natural 
import  of  the  language  it  used.  This  we  cannot  and  ought 
not  to  do.  That  impolicy  is  not  so  clear,  nor  are  the  reasons 
for  the  exception  so  potent  as  to  permit  us  to  interpolate  an 
exception  into  the  language  of  the  act,  and  to  thus  materially 
alter  its  meaning  and  effect.  It  may  be  that  the  policy 
evidenced  by  the  passage  of  the  act  itself  will,  if  carried  out, 
result  in  disaster  to  the  roads  and  in  a  failure  to  secure  the 
advantages  sought  from  such  legislation.  Whether  that  will 
be  the  result  or  not  we  do  not  know  and  cannot  predict. 
These  considerations  are,  however,  not  for  us.  If  the  act 
ought  to  read  as  contended  for  by  defendants.  Congress  is  the 
body  to  amend  it  and  not  this  court,  by  a  process  of  judicial 
legislation  wholly  unjustifiable.  Large  numbers  do  not  agree 
that  the  view  taken  by  defendants  is  sound  or  true  in  sub- 
stance, and  Congress  may  and  very  probably  did  share  in  that 
belief  in  passing  the  act.  The  public  policy  of  the  Govern- 
ment is  to  be  found  in  its  statutes,  and  when  they  have  not 
directly  spoken,  then  in  the  decisions  of  the  courts  and  the 
constant  practice  of  the  government  officials ;  but  when  the 
lawmaking  power  speaks  upon  a  particular  subject,  over  which 
it  has  constitutional  power  to  legislate,  public  policy  in  such  a 
case  is  what  the  statute  enacts.     If  the  law  prohibit  any  con- 
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tract  or  combination  in  restraint  of  trade  or  commerce,  a 
contract  or  combination  made  in  violation  of  such  law  is 
void,  whatever  may  have  been  theretofore  decided  by  the 
conrts  to  have  been  the  public  policy  of  the  country  on  that 
subjec^^ 

The  conclusion  which  we  have  drawn  from  the  examination 
above  made  into  the  question  before  us  is  that  the  Aiiti-Trust 
Act  applies  to  railroads,  and  that  it  renders  illegal  all  agree- 
ments which  are  in  restraint  of  trade  or  commerce  as  we  have 
above  defined  that  expression,  and  the  question  then  arises 
whether  the  agreement  before  us  is  of  that  nature. 

Although  the  case  is  heard  on  bill  and  answer,  thus  mak- 
ing it  necessary  to  assume  the  truth  of  the  allegations  in  the 
answer  which  are  well  pleaded,  yet  the  legal  effect  of  the 
agreement  itself  cannot  be  altered  by  the  answer,  nor  can  its 
violation  of  law  be  made  valid  by  allegations  of  good  intention 
or  of  desire  to  simply  maintain  reasonable  rates ;  nor  can  the 
plaintiffs'  allegations  as  to  the  intent  with  which  the  agreement 
was  entered  into  be  regarded,  as  such  intent  is  denied  on  the 
part  of  the  defendants ;  and  if  the  intent  alleged  in  the  bill 
were  a  necessary  fact  to  be  proved  in  order  to  maintain  the 
suit,  the  bill  would  have  to  be  dismissed.  In  the  view  we  have 
taken  of  the  question,  the  intent  alleged  by  the  Government 
is  not  necessary  to  be  proved.  The  question  is  one  of  law 
in  regard  to  the  meaning  and  effect  of  the  agreement  itself, 
namely :  Does  the  agreement  restrain  trade  or  commerce  in 
any  way  so  as  to  be  a  violation  of  the  act  ?  We  have  no  doubt 
that  it  does.  The  agreement  on  its  face  recites  that  it  is  en- 
tered into  "  for  the  purpose  of  mutual  protection  by  establish- 
ing and  maintaining  reasonable  rates,  rules  and  regulations  on 
all  freight  trafSc,  both  through  and  local."  To  that  end  the  as- 
sociation is  formed  and  a  body  created  which  is  to  adopt  rates, 
which,  when  agreed  to,  are  to  be  the  governing  rates  for  all 
the  companies,  and  a  violation  of  which  subjects  the  default- 
ing company  to  the  payment  of  a  penalty,  and  although  the 
parties  have  a  right  to  withdraw  from  the  agreement  on 
giving  thirty  days'  notice  of  a  desire  so  to  do,  yet  while  in 
force  and  assuming  it  to  be  lived  up  to,  there  can  be  no  doubt 
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that  its  direct,  immediate  and  necessary  effect  is  to  put  a 
restraint  upon  trade  or  commerce  as  described  in  the  act. 

For  these  reasons  the  suit  of  the  Government  can  be  main- 
tained without  proof  of  the  allegation  that  the  agreement  was 
entered  into  for  the  purpose  of  restraining  trade  or  commerce 
or  for  maintaining  rates  above  what  was  reasonable.  The 
necessary  effect  of  the  agreement  is  to  restrain  trade  or  com- 
merce, no  matter  what  the  intent  was  on  the  part  of  those 
who  signed  it. 

One  or  two  subsidiary  questions  remain  to  be  decided. 

It  is  said  that  to  grant  the  injunction  prayed  for  in  this  case 
is  to  give  the  statute  a  retroactive  effect ;  that  the  contract 
at  the  time  it  was  entered  into  was  not  prohibited  or  declared 
illegal  by  the  statute,  as  it  had  not  then  been  passed ;  and  to 
now  enjoin  the  doing  of  an  act  which  was  legal  at  the  time  it 
was  done  would  be  improper.  We  give  to  the  law  no  retro- 
active effect.  The  agreement  in  question  is  a  continuing  one. 
The  parties  to  it  adopt  certain  machinery,  and  agree  to  cer- 
tain methods  for  the  purpose  of  establishing  and  maintaining 
in  the  future  reasonable  rates  for  transportation.  Assuming 
such  action  to  have  been  legal  at  the  time  the  agreement  was 
first  entered  into,  the  continuation  of  the  agreement,  after 
it  has  been  declared  to  be  illegal,  becomes  a  violation  of  the 
act.  The  statute  prohibits  the  continuing  or  entering  into 
such  an  agreement  for  the  future,  and  if  the  agreement  be 
continued  it  then  becomes  a  violation  of  the  act.  There  is 
nothing  of  an  ex  post  facto  character  about  the  act.  The 
civil  remedy  by  injunction  and  the  liability  to  punishment 
under  the  criminal  provisions  of  the  act  are  entirely  distinct, 
and  there  can  be  no  question  of  any  act  being  regarded  as  a 
violation  of  the  statute  which  occurred  before  it  was  passed. 
After  its  passage,  if  the  law  be  violated,  the  parties  violating 
it  may  render  themselves  liable  to  be  punished  criminally; 
but  not  otherwise. 

It  is  also  argued  that  the  UnitecL  States  have  no  standing  in 
court  to  maintain  this  bill ;  that  they  have  no  pecuniary 
interest  in  the  result  of  the  litigation  or  in  the  question  to  be 
decided  by  the  court.     We  think  that  the  fourth  section  of 
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the  act  invests  the  Government  with  full  power  and  authority 
to  bring  such  an  action  as  this,  and  if  the  facts  be  proved,  an 
injunction  should  issue.  Congress  having  the  control  of  inter- 
state commerce,  has  also  the  duty  of  protecting  it,  and  it  is 
entirely  competent  for  that  body  to  give  the  remedy  by  in- 
junction as  naore  efficient  than  any  other  civil  remedy.  The 
subject  is  fully  and  ably  discussed  in  the  case  of  In  re  Deha, 
158  U.  S.  564.  See  also  Cincinnati^  New  Orleans  <&c.  Hail- 
toay  V.  Interstate  Commerce  Commission^  162  U.  S.  184;  Texas 
dk  Pacific  Mailway  v.  Interstate  Commerce  Commission^  162 
U.  S.  197. 

For  the  reasons  given,  the  decrees  of  the  United  States 
Circuit  Court  of  Appeals  and  of  the  Circuit  Court  for  the  Dis- 
trict of  Kansas  must  be 

Reversed^  and  the  case  remanded  to  the  Circuit  Court  for 
further  proceedings  in  conformity  with  this  opinion. 

Mr.  Justice  White,  with  whom  concurred  Mb.  Justice 
Field,  Mb.  Justice  Gbat  and  Mb.  Justice  Shibas,  dissenting. 

It  is  unnecessary  to  refer  to  the  authorities  showing  that 
although  a  contract  may  in  some  measure  restrain  trade,  it  is 
not  for  that  reason  void  or  even  voidable  unless  the  restraint 
which  it  produces  be  unreasonable.  The  opinion  of  the  court 
concedes  this  to  be  the  settled  doctrine. 

The  contract  between  the  railway  companies  Avhich  the 
court  holds  to  be  void  because  it  is  found  to  violate  the  act  of 
Congress  of  the  2d  of  July,  1890,  26  Stat.  209,  substantially 
embodies  only  an  agreement  between  the  corporations  by 
which  a  uniform  classification  of  freight  is  obtained,  by  which 
the  secret  under-cutting  of  rates  is  sought  to  be  avoided,  and 
the  rates  as  stated  in  the  published  rate  sheets,  and  which,  as 
a  general  rule,  are  required  by  law  to  be  filed  with  the  Inter- 
state Commerce  Commission,  are  secured  against  arbitrary  and 
sudden  changes.  I  content  myself  with  giving  this  mere  out- 
line of  the  results  of  the  contract,  and  do  not  stop  to  demon- 
strate that  its  provisions  are  reasonable,  since  the  opinion  of 


Digiti 


zed  by  Google 


344  OCTOBER  TERM,  1896. 

DissentiDg  Opinion :  White,  Field,  Gray,  Shiras,  JJ.         < 

the  court  rests  upon  that  hypothesis.  I  commeDce,  then,  with 
these  two  conceded  propositions^  one  of  law  and  the  other  of 
fact,  first,  that  only  such  contracts  as  unreasonably  restraia 
trade  are  violative  of  the  general  law,  and,  second,  that  the 
particular  contract  here  under  consideration  is  reasonable,  and 
therefore  not  unlawful  if  the  general  principles  of  law  are  to 
be  applied  to  it. 

The  theory  upon  which  the  contract  is  held  to  be  illegal  is 
that  even  though  it  be  reasonable,  and  hence  valid,  under  the 
general  principles  of  law,  it  is  yet  void,  because  it  conflicts 
with  the  act  of  Congress  already  referred  to.  Now,  at  the 
outset,  it  is  necessary  to  understand  the  full  import  of  this 
conclusion.  As  it  is  conceded  that  the  contract  does  not  un- 
reasonably restrain  trade,  and  that  if  it  does  not  so  unreason- 
ably restrain,  it  is  valid  under  the  general  law,  the  decision, 
substantially,  is  that  the  act  of  Congress  is  a  departure  from 
the  general  principles  of  law,  and  by  its  terms  destroys  the 
right  of  individuals  or  corporations  to  enter  into  very  many 
reasonable  contracts.  But  this  proposition,  I  submit,  is  tan- 
tamount to  an  assertion  that  the  act  of  Congress  is  itself 
unreasonable.  The  difficulty  of  meeting,  by  reasoning,  a 
premise  of  this  nature  is  frankly  conceded,  for,  of  course, 
where  the  fundamental  proposition  upon  which  the  whole 
contention  rests  is  that  the  act  of  Congress  is  unreasonable,  it 
would  seem  conducive  to  no  useful  purpose  to  invoke  reason 
as  applicable  to  and  as  controlling  the  construction  of  a  stat- 
ute which  is  admitted  to  be  beyond  the  pale  of  reason.  The 
question,  then,  is,  is  the  act  of  Congress  relied  on  to  be  so 
interpreted  as  to  give  it  a  reasonable  meaning,  or  is  it  to  be 
construed  as  being  unreasonable  and  as  violative  of  the  ele- 
mentary principles  of  justice  ? 

The  argument  upon  which  it  is  held  that  the  act  forbids 
those  reasonable  contracts  which  are  universally  admitted  to 
be  legal  is  thus  stated  in  the  opinion  of  the  court,  and  I  quote 
the  exact  language  in  which  it  is  there  expressed,  lest  in  seek- 
ing to  epitomize  I  may  not  accurately  reproduce  the  thought 
which  it  conveys: 

"  Contracts  in  restraint  of  trade  have  been  known  and 
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spoken  of  for  hundreds  of  years  both  in  England  and  in  this  coun- 
try, and  the  term  includes  all  kinds  of  those  contracts  which 
in  fact  restrain  trade.  Some  of  such  contracts  have  been 
held  void  and  unenforcible  in  the  courts  by  reason  of  their 
restraint  being  unreasonable,  while  others  have  been  held 
valid  because  they  were  not  of  that  nature.  A  contract  may 
be  in  restraint  of  trade  and  still  be  valid  at  common  law. 
Although  valid,  it  is  nevertheless  a  contract  in  restraint  of 
trade,  and  would  be  so  described  either  at  common  law  or 
elsewhere.  By  the  simple  use  of  the  term  ^  contract  in  re- 
straint of  trade,'  all  contracts  of  that  nature,  whether  valid 
or  otherwise,  would  be  included,  and  not  alone  that  kind  of 
contract  which  was  invalid  and  unenforcible  as  being  in  un- 
reasonable restraint  of  trade.  When,  therefore,  the  body  of 
an  act  pronounces  as  illegal  every  contract  or  combination 
in  restraint  of  trade  or  commerce  among  the  several  States,, 
etc.,  the  plain  and  ordinary  meaning  of  such  language  is 
not  limited  to  that  kind  of  contract  alone  which  is  in  unrea^ 
sonable  restraint  of  trade,  but  all  contracts  are  included  in 
such  language,  and  no  exception  or  limitation  can  be  added 
without  placing  in  the  act  that  which  has  been  omitted  by 
Congress." 

To  state  the  proposition  in  the  form  in  which  it  was  ear^ 
nestly  pressed  in  the  argument  at  bar,  it  is  as  follows :  Con- 
gress has  said  every  contract  in  restraint  of  trade  is  illegal. 
When  the  law  says  every,  there  is  no  power  in  the  courts,  if 
they  correctly  interpret  and  apply  the  statute,  to  substitute  the 
word  " some"  for  the  word  "  every."  If  Congress  had  meant 
to  forbid  only  restraints  of  trade  which  were  unreasonable 
it  would  have  said  so ;  instead  of  doing  this  it  has  said  every ^ 
and  this  word  of  universality  embraces  both  contracts  which 
are  reasonable  and  unreasonable. 

Is  the  proposition  which  is  thus  announced  by  the  court, 
and  which  was  thus  stated  at  bar,  well  founded?  is  the  first 
question  which  arises  for  solution.  I  quote  the  title  and  the 
first  section  of  the  act  which,  it  is  asserted,  if  correctly  inter- 
preted, destroys  the  right  to  make  just  and  reasonable  con- 
tracts: 
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'<  An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies. 

"  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  is  hereby  declared 
to  be  illegal.  Every  person  who  shall  make  any  such  con- 
tract or  engage  in  any  such  combination  or  conspiracy,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments  in  the  discretion  of  the  court." 

Is  it  correct  to  say  that  at  common  law  the  words  "  restraint 
of  trade  "  had  a  generic  signification  which  embraced  all  con- 
tracts which  restrained  the  freedom  of  trade,  whether  reason- 
able or  unreasonable,  and,  therefore,  that  all  such  contracts  are 
within  the  meaning  of  the  words  "  every  contract  in  restraint  of 
trade"  ?  I  think  a  brief  consideration  of  the  history  and  develop- 
ment of  the  law  on  the  subject  will  not  only  establish  the  inac- 
curacy of  this  proposition,  but  also  demonstrate  that  the  words 
"restraint  of  trade"  embrace  only  contracts  which  unreasonably 
restrain  trade,  and,  therefore,  that  reasonable  contracts,  al- 
though they,  in  some  measure,  "  restrain  trade,"  are  not  within 
the  meaning  of  the  words.  It  is  true  that  in  the  adjudged 
cases  language  may  be  found  referring  to  contracts  in  re- 
straint of  trade  which  are  valid  because  reasonable.  But  this 
mere  form  of  expression,  used  not  as  a  definition,  does  not 
maintain  the  contention  that  such  contracts  are  embraced 
within  the  general  terms  every  contract  in  restraint  of  trade. 
The  rudiments  of  the  doctrine  of  contracts  in  restraint  of  trade 
are  found  in  the  common  law  at  a  very  early  date.  The  first 
case  on  the  subject  is  reported  in  6  Year  Book  5,  2  Hen.  V, 
and  is  known  as  Bier's  case.  That  was  an  action  of  damages 
upon  a  bond  conditioned  that  the  defendant  should  not  prac- 
tise his  trade  as  a  dyer  at  a  particular  place  during  a  limited 
period,  and  it  was  held  that  the  contract  was  illegal.  The 
principle  upon  which  this  case  was  decided  was  not  described 
as  one  forbidding  contracts  in  restraint  of  trade,  but  was 
stated  to  be  one  by  which  contracts  restricting  the  liberty  of 
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the  sabject  were  forbidden.  The  doctrine  declared  in  that 
case  was  applied  in  subsequent  cases  in  England  prior  to  the 
case  of  Mitchel  v.  Reynolds^  decided  in  1711,  and  reported  in 
1  P.  Wms.  181.  There  the  distinction  between  general  re- 
straints and  partial  restraints  was  first  definitely  formulated, 
and  it  was  held  that  a  contract  creating  a  partial  restraint 
was  valid  and  one  creating  a  general  restraint  was  not.  The 
theory  of  partial  and  general  restraints  established  by  that 
case  was  followed  in  many  decided  cases  in  England,  not, 
however,  without  the  correctness  of  the  difference  between 
the  two  being  in  some  instances  denied  and  in  others  ques- 
tioned, until  the  matter  was  set  finally  at  rest  by  the  House 
of  Lords  in  Nordenfelt  v.  The  Maxim  Nordenfelt  Guns  and 
Ammunition  Co.^  reported  in  (1894)  App.  Cas.  535.  In  that 
case  it  was  held  that  the  distinction  between  partial  and  gen- 
eral restraint  was  an  incorrect  criterion,  but  that  whether  a 
contract  was  invalid  because  in  restraint  of  trade  must  de- 
pend upon  whether,  on  considering  all  the  circumstances,  the 
contract  was  found  to  be  reasonable  or  unreasonable.  If  rea- 
sonable, it  was  not  a  contract  in  restraint  of  trade,  and  if 
unreasonable  it  was. 

The  decisions  of  the  American  courts  substantially  conform 
to  both  the  development  and  ultimate  results  of  the  English 
cases.  Whilst  the  rule  of  partial  and  general  restraint  has 
been  either  expressly  or  impliedly  admitted,  the  exact  scope  of 
the  distinction  between  the  two  has  been  the  subject  of  dis- 
cussion and  varying  adjudication.  And  although  it  is  accurate 
to  say  that  in  the  cases  expressions  may  be  found  speaking  of 
<x>ntracts  as  being  in  form,  in  restraint  of  trade  and  yet  valid, 
it  results  from  an  analysis  of  all  the  American  cases,  as  it  does 
from  the  English,  that  these  expressions  in  no  way  imply  that 
contracts  which  were  valid  because  they  only  partially  re- 
strained trade  were  yet  considered  as  embraced  within  the 
definition  of  contracts  in  restraint  of  trade.  On  the  contrary, 
the  reason  of  the  cases,  where  contracts  partially  restraining 
trade  were  excepted  and  hence  held  to  be  valid,  was  because 
they  were  not  contracts  in  restraint  of  trade  in  the  legal 
meaning  of  those  words.    Referring  to  the  modern  and  Ameri- 
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can  rule  on  the  subject,  Beach  in  his  recent  treatise  on  the 
Modern  Law  of  Contracts,  at  section  1569,  says : 

''The  tendency  of  modem  thought  and  decisions  has  been  no 
longer  to  uphold  in  its  strictness  the  doctrine  which  formerly 
prevailed  respecting  agreements  in  restraint  of  trade.  The 
severity  with  which  such  agreements  were  treated  in  the 
beginning  has  relaxed  more  and  more  hy  exceptions  and 
qualifications^  and  a  gradual  change  has  taken  place,  brought 
about  by  the  growth  of  industrial  activities,  and  the  enlarge- 
ment of  commercial  facilities  which  tend  to  render  such 
agreements  less  dangerous,  because  monopolies  are  less  easy 
of  accomplishment." 

The  fact  that  the  exclusion  of  reasonable  contracts  from 
the  doctrine  of  restraint  of  trade  was  predicated  on  the 
conclusion  that  such  contracts  were  no  longer  considered  as 
coming  within  the  meaning  of  the  words  "  restraint  of  trade," 
is  nowhere  more  clearly  and  cogently  stated  than  in  the 
opinion  of  the  Court  of  Appeals  of  the  State  of  New  York, 
in  the  case  of  Matthews  v.  Associated  Press  of  New  York^ 
136  N.  Y.  333.  In  considering  the  contention  that  a  by-law 
of  the  defendant  association  which  prohibited  its  members 
from  receiving  or  publishing  "  the  regular  news  dispatches  of 
any  other  news  association  covering  a  like  territory  and  or- 
ganized for  a  like  purpose"  was  void,  because  it  tended  to 
restrain  trade  and  competition  and  to  create  a  monopoly,  the 
learned  judge  said  (p.  340) : 

"  We  do  not  think  the  by-law  improperly  tends  to  restrain 
trade,  assuming  that  the  business  of  collecting  and  distributing 
news  would  come  within  the  definition  of  a  trade.  The  latest 
decisions  of  courts  in  this  country  and  in  England  show  a 
strong  tendency  to  very  greatly  circumscribe  and  narrow  the 
doctrine  of  avoiding  contracts  in  restraint  of  trade.  The 
courts  do  not  go  to  the  length  of  saying  that  contracts  which 
they  now  would  say  are  in  restraint  of  trade  are^  neverihelesSy 
valid  contracts^  aixd  to  he  enforced;  they  doy  however^  now 
hold  many  contracts  not  open  to  the  objection  that  they  are  in 
restraint  of  trade  which  a  few  years  back  would  have  been 
avoided  on  that  sole  grovndj  both  here  and  in  TUngland,     The 
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cases  in  this  court  which  are  the  latest  manifestations  of  the 
turn  in  the  tide  are  cited  in  the  opinion  in  this  case  at  general 
term,  and  are  Diamond  Match  Co.  v.  Eoeher^  106  N.  Y.  73 ; 
Jlodge  V.  NeiU^  107  N.  Y.  244;  Leslie  v.  Lorillard^  110 
N.  Y.  519. 

"  So  that  when  we  agree  that  a  by-law  which  is  in  restraint 
of  trade  is  void,  we  are  still  brought  back  to  the  question  what 
is  a  restraint  of  trade  in  the  modem  definition  of  that  term  f 
The  authority  to  make  by-laws  must  also  be  limited  by  the 
scope  and  purpose  of  the  association.  I  think  this  by-law 
is  thus  limited,  and  that  it  is  not  in  restraint  of  trade  as  the 
courts  now  interpret  thatphra^e^ 

This  lucid  statement  aptly  sums  up  the  process  of  reasoning 
by  which  partial  and  reasonable  contracts  came  no  longer  to 
be  considered  as  included  in  the  words  contracts  in  restraint  of 
trade,  and  points  to  the  fallacy  embodied  in  the  proposition 
that  contracts  which  were  held  not  to  be  in  restraint  of  trade 
were  yet  covered  by  the  words  in  restraint  of  trade ;  that  is, 
that  although  they  were  not  such  contracts,  yet  they  con- 
tinued so  to  be.  After  analyzing  the  provisions  of  the  by-law 
the  opinion  proceeds  as  follows  (p.  341) : 

"Thus  a  by-law  of  the  nature  complained  of  would  have 
a  tendency  to  strengthen  the  association  and  to  render  it  more 
capable  of  filling  the  duty  it  was  incorporated  to  perform.  .  A 
business  partnership  could  provide  that  none  of  its  members 
should  attend  to  any  business  other  than  that  of  the  partner- 
ship, and  that  each  partner  who  came  in  must  agree  not  to  do 
any  other  business  and  must  give  up  all  such  business  as  he  had 
theretofore  done.  Such  an  agreement  would  not  he  in  restraint 
of  trade^  although  its  direct  effect  might  be  to  restrain  to 
some  extent  the  trade  which  had  been  done." 

This  adds  cogency  to  the  demonstration,  and  shows  in  the 
most  conclusive  manner  that  the  words  contracts  in  restraint 
of  trade  do  not  continue  to  define  those  contracts  which  are 
no  longer  covered  by  the  legal  meaning  of  the  words. 

This  court  has  not  only  recognized  and  applied  the  distinction 
between  partial  and  general  restraints,  but  has  also  decided 
that  the  true  test  whether  a  contract  be  in  restraint  of  trade  is 
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not  whether  in  a  measure  it  produces  such  effect,  but  whether 
under  all  the  circumstances  it  is  reasonable.  Oregon  Steam 
Navigation  Co,  v.  Winsor^  20  Wall.  64,  68;  Oibhs  v.  Baltimore 
Gas  Co.,  130  U.  S.  396,  409.  As  it  is  unnecessary  here  to 
enter  into  a  detailed  examination  of  the  cases,  I  append  in  the 
margin  a  reference  to  decisions  of  some  of  the  state  courts 
and  to  several  writers  on  the  subject  of  contracts  in  restraint 
of  trade,  by  whom  the  doctrine  is  reviewed  and  the  authorities 
very  fully  referred  to.^ 

It  follows  from  the  foregoing  statement  that  at  comnion 
law  contracts  which  only  partially  restrain  trade,  to  use  the 
precise  language  of  Maule,  Justice,  in  Rannie  v.  Irvine,  7  Man. 
&  G.  969,  978,  were  "an  exception  engrafted  upon  that  nUe,^ 
that  is,  the  rule  as  to  contracts  in  restraint  of  trade,  "and  that 
the  exception  is  in  furtherance  of  the  rule  itself  ^"^  I  submit, 
also,  manifestly  that  the  further  development  of  the  doctrine 
by  which  it  was  decided  that  if  a  contract  was  reasonable  it 
would  not  be  held  to  be  included  within  contracts  in  restraint 
of  trade,  although  such  contract  might,  in  some  measure,  pro- 
duce such  an  effect,  was  also  an  exception  to  the  general  rule  as 
to  the  invalidity  of  contracts  in  restraint  of  trade.  The  theory, 
then,  that  the  words  restraint  of  trade  define  and  embrace  all 
such  contracts  without  reference  to  whether  they  are  reason- 
able, amounts  substantially  to  saying  that,  by  the  common  law 
and  the  adjudged  American  cases,  certain  classes  of  contracts 
were  carved  out  of  and  excepted  from  the  general  rule,  and  yet 
were  held  to  remain  embraced  within  the  general  rule  from 
which  they  were  removed.  But  the  obvious  conflict  which  is 
shown  by  this  contradictory  result  to  which  the  contention 
leads  rests  not  upon  the  mere  form  of  statement  but  upon  the 

1  Diamond  Match  Co.  v.  Boeher,  106  N.  Y.  473  ;  Leslie  v.  LoHllard,  110 
N.  Y.  619,  633;  Beal  v.  Chase,  31  Michigan,  490,  518;  National  Benefit  Co. 
v.  Union  Hospital  Co.,  45  Minnesota,  272;  Ellerman  y.  Chicago  Junction 
Railways  Ac.  Co.,  49  N.  J.  Eq.  215,  217;  Bichards  v.  Am.  Desk  Ac.  Co.j 
87  Wisconsin,  503,  514;  Note  to  2  Parsons  on  Contracts,  p.  748;  Note  to 
Angier  v.  Webber,  92  Am.  Dec.  751  (1867);  Note  to  Mitchel  v.  Beynold^, 
1  Smitli's  Leading  Cases,  705,  and  Supplemental  Note,  9th  Am.  ed.  716 
(1888) ;  Reyiew  of  Cases  by  A.  M.  Eaton  in  4  Harv.  Law  Review,  p.  189 
(1890)  ;  Patterson  on  Restraint  of  Trade  (1891). 
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reason  of  things.  This  will,  I  submit,  be  shown  by  a  very 
brief  analysis  of  the  reasons  by  which  partial  restraints  were 
held  not  to  be  embraced  in  contracts  in  restraint  of  trade, 
and  by  which  ultimately  all  reasonable  contracts  were  like- 
wise decided  not  to  be  so  embraced.  That  is  to  say,  that  the 
reasoning  by  which  the  exceptions  were  created  conclusively 
shows  the  error  of  contending  that  the  words  contracts  in 
restraint  of  trade  continued  to  embrace  those  reasonable  con- 
tracts which  those  words  no  longer  described. 

It  is  perhaps  true  that  the  principle  by  which  contracts  in 
restraint  of  the  freedom  of  the  subject  or  of  trade  were  held 
to  be  illegal  was  first  understood  to  embrace  all  contracts 
which  in  any  degree  accomplished  these  results.  But  as  trade 
developed  it  came  to  be  understood  that  if  contracts  which 
only  partially  restrained  the  freedom  of  the  subject  or  of 
trade  were  embraced  in  the  rule  forbidding  contracts  in  re- 
straint of  trade,  both  the  freedom  of  contract  and  trade  itself 
would  be  destroyed.  Hence,  from  the  reason  of  things,  arose 
the  distinction  that  where  contracts  operated  only  a  partial 
restraint  of  the  freedom  of  contract  or  of  trade  they  were  not 
in  contemplation  of  law  contracts  in  restraint  of  trade.  And 
it  was  this  conception  also  which,  in  its  final  aspect,  led  to  the 
knowledge  that  reason  was  to  be  the  criterion  by  which  it  was 
to  be  determined  whether  a  contract  which,  in  some  measure, 
restrained  the  freedom  of  contract  and  of  trade,  was  in  reality, 
when  considered  in  all  its  aspects,  a  contract  of  that  character 
or  one  which  was  necessary  to  the  freedom  of  contract  and  of 
trade.  To  define,  then,  the  words  "  in  restraint  of  trade  "  as 
embracing  every  contract  which  in  any  degree  produced  that 
effect  would  be  violative  of  reason,  because  it  would  include 
all  those  contracts  which  are  the  very  essence  of  trade,  and 
would  be  equivalent  to  saying  that  there  should  be  no  trade, 
and  therefore  nothing  to  restrain.  The  dilemma  which  would 
necessarily  arise  from  defining  the  words  "  contracts  in  re- 
straint of  trade "  so  as  to  destroy  trade  by  rendering  illegal 
the  contracts  upon  which  trade  depends,  and  yet  presuppos- 
ing that  trade  would  continue  and  should  not  be  restrained,  is 
shown  by  an  argument  advanced,  and  which  has  been  com- 
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pelled  by  the  exigency  of  the  premise  upon  which  it  is  based. 
Thus,  after  insisting  that  the  word  "  every  "  is  all-embracing,  it 
is  said  from  the  necessity  of  things  it  will  not  be  held  to  apply 
to  covenants  in  restraint  of  trade  which  are  collateral  to  a 
sale  of  property,  because  not  "supposed"  to  be  within  the 
letter  or  spirit  of  the  statute.  But  how,  I  submit,  can  it  be  held 
that  the  words  "  every  contract  in  restraint  of  trade  "  embrace 
all  such  contracts,  and  yet  at  the  same  time  be  said  that  cer- 
tain contracts  of  that  nature  are  not  included  ?  The  asserted 
exception  not  only  destroys  the  rule  which  is  relied  on,  but  it 
rests  upon  no  foundation  of  reason.  It  must  either  result  from 
the  exclusion  of  particular  classes  of  contracts,  whether  they 
be  reasonable  or  not,  or  it  must  arise  from  the  fact  that  the 
contracts  referred  to  are  merely  collateral  contracts.  But 
many  collateral  contracts  may  contain  provisions  which  make 
them  unreasonable.  The  exception  which  is  relied  upon, 
therefore,  as  rendering  possible  the  existence  of  trade  to  be 
restrained  is  either  arbitrary  or  it  is  unreasonable. 

But,  admitting  arguendo  the  correctness  of  the  proposition 
by  which  it  is  sought  to  include  every  contract,  however 
reasonable,  within  the  inhibition  of  the  law,  the  statute, 
considered  as  a  whole,  shows,  I  think,  the  error  of  the  con- 
struction placed  upon  it.  Its  title  is  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies." 
The  word  "  unlawful "  clearly  distinguishes  between  contracts 
in  restraint  of  trade  which  are  lawful  and  those  which  are 
not.  In  other  words,  between  those  which  are  unreasonably 
in  restraint  of  trade,  and  consequently  invalid,  and  those 
which  are  reasonable  and  hence  lawful.  When,  therefore, 
in  the  very  title  of  the  act  the  well-settled  distinction  be- 
tween lawful  and  unlawful  contracts  is  broadly  marked,  how 
can  an  interpretation  be  correct  which  holds  that  all  contracts, 
whether  lawful  or  not,  are  included  in  its  provisions?  Whilst 
it  is  true  that  the  title  of  an  aot  cannot  be  used  to  destroy  the 
plain  import  of  the  language  found  in  its  body,  yet  when  a 
literal  interpretation  will  work  out  wrong  or  injury,  or  where 
the  words  of  the  statute  are  ambiguous,  the  title  may  be  re- 
sorted to  as  an  instrument  of  construction.    In  United  States 
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V.  Palmer^  3  Wheat.  610,  where  general  language  found  in 
the  body  of  a  criminal  statute  was  given  a  narrow  and  re- 
stricted meaning,  Mr.  Chief  Justice  Marshall,  in  the  course 
of  the  opinion,  said  (p.  631):  "The  title  of  an  act  cannot 
control  its  words,  but  may  furnish  some  aid  in  showing  what 
was  in  the  mind  of  the  legislature.  The  title  of  this  act  is 
'An  act  for  the  punishment  of  certain  crimes  against  the 
United  States.'  It  would  seem  that  oifences  against  the 
United  States,  not  offences  against  the  human  race,  were 
the  crimes  which  the  legislature  intended  by  this  law  to 
punish." 

So,  also,  in  Dnited  States  v.  Union  Pacific  Railroad^  91 
U.  S.  72,  where  the  construction  of  a  statute  was  involved, 
it  was  held  that  the  interpretation  adopted  was  supported 
by  the  title,  which  disclosed  the  general  purpose  which  Con- 
gress had  in  view  in  adopting  the  law  under  consideration. 
The  same  rule  was  announced  in  Srnythe  v.  Fiske^  23  Wall. 
374,  380,  and  Coosaw  Mining  Co.  v.  South  Carolina^  144  U.  S. 
550,  and  cases  there  cited. 

Pretermitting  the  consideration  of  the  title,  it  cannot  be 
denied  that  the  words  "restraint  of  trade"  used  in  the  act 
in  question  had  long  prior  to  the  adoption  of  that  act  been 
construed  as  not  embracing  reasonable  contracts.  The  well- 
settled  rule  is  that  where  technical  words  are  used  in  an  act, 
and  their  meaning  has  previously  been  conclusively  settled, 
by  long  usage  and  judicial  construction,  the  use  of  the  words 
without  an  indication  of  an  intention  to  give  them  a  new 
significance  is  an  adoption  of  the  generally  accepted  meaning 
affixed  to  the  words  at  the  time  the  act  was  passed.  Particu- 
larly is  this  rule  imperative  where  the  statute  in  which  the 
words  are  used  creates  a  crime,  as  does  the  statute  under 
consideration,  and  gives  no  specific  definition  of  the  crime 
created.  Thus  in  United  States  v.  Palmer  {suj>ra)y  Mr.  Chief 
Justice  Marshall,  referring  to  the  term  "  robbery  "  as  used  in 
the  statute,  said  (p.  G30) :  "  Of  the  meaning  of  the  term 
'  robbery, '  as  used  in  the  statute,  we  think  no  doubt  can  be 
entertained.  It  must  be  understood  in  the  sense  in  which 
it  is  recognized  and  defined  at  common  law." 

vol.  CLXVI— 23 


Digiti 


zed  by  Google 


354  OCTOBER  TERM,  1896. 

Dissenting  Opinion:  White,  Field,  Gray,  Shins,  JJ. 

If  these  obvious  rules  of  iDterpretation  be  applied,  it  seems 
to  me  they  render  it  impossible  to  construe  the  words  every 
restraint  of  trade  used  in  t^e  act  in  any  other  sense  than  as 
excluding  reasonable  contracts,  as  the  fact  that  such  contracts 
were  not  considered  to  be  within  the  rule  of  contracts  in  re- 
straint of  trade,  was  thoroughly  established  both  in  England 
and  in  this  country  at  the  time  the  act  was  adopted.  It  is, 
I  submit,  not  to  be  doubted  that  the  interpretation  of  the 
words  "  every  contract  in  restraint  of  trade,"  so  as  to  embrace 
within  its  purview  every  contract,  however  reasonable,  would 
certainly  work  an  enormous  injustice  and  operate  to  the  undue 
restraint  of  the  liberties  of  the  citizen.  But  there  is  no  canon 
of  interpretation  which  requires  that  the  letter  be  followed, 
when  by  so  doing  an  unreasonable  result  is  accomplished. 
On  the  contrary,  the  rule  is  the  other  way,  and  exacts  that 
the  spirit  which  vivifies,  and  not  the  letter  which  killeth,  is 
the  proper  guide  by  which  to  correctly  interpret  a  statute. 
In  Smythe  v.  Fiske^  23  Wall.  374,  380,  this  court  declared 
that  '^a  thing  may  be  within  the  letter  of  the  statute  and 
not  within  its  meaning,  and  within  its  meaning,  though  not 
within  its  letter.  The  intention  of  the  lawmaker  is  the  law." 
In  Lau  Ow  Bew  v.  Tlie  United  States^  144  U.  S.  47,  this  court, 
speaking  through  Mr.  Chief  Justice  Fuller,  said  (p.  69) : 

"  Nothing  is  better  settled  than  that  statutes  should  receive 
a  sensible  construction,  such  as  will  effectuate  the  legislative 
intention,  and,  if  possible,  so  as  to  avoid  an  unjust  or  an 
absurd  conclusion.  Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  457;  Henderson  v.  Mayor  of  New  York^  92 
U.  S.  259;  United  States  v.  Kirby,  7  Wall.  482;  OaUa  v. 
National  Bank,  100  U.  S.  239." 

In  all  the  cases  there  cited  the  literal  language  of  the  statutes 
was  disregarded,  in  order  to  restrict  its  operation  within  reason. , 
To  those  cases  may  also  be  added  United  States  v.  Mooney^ 
116  U.  S.  104,  where  it  was  contended  that  by  the  act  of 
March  3,  1875,  o.  137,  the  Circuit  Courts  were  vested  with 
jurisdiction  concurrent  with  District  Courts  over  certain  saits. 
The  plausibility  of  the  argument,  based  upon  the  literal  lan- 
guage of  the  statute,  was  conceded  by  the  court,  but  the 
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results  which  would  follow  from  sustaining  the  construction 
contended  for  were  pointed  out  by  the  court,  and  it  was  ob- 
served (p.  107) :  "  A  construction  which  involves  such  results 
was  clearly  not  contemplated  by  Congress." 

Indeed,  it  seems  to  me  there  can  be  no  doubt  that  reason- 
able contracts  cannot  be  embraced  within  the  provisions  of 
the  statute  if  it  be  interpreted  by  the  light  of  the  supreme 
rule  commanding  that  the  intention  of  the  law  must  be  car- 
ried out,  and  it  must  be  so  construed  as  to  afford  the  remedy 
and  frustrate  the  wrong  contemplated  by  its  enactment. 

The  plain  intention  of  the  law  was  to  protect  the  liberty  of 
contract  and  the  freedom  of  trade.  Will  this  intention  not 
be  frustrated  by  a  construction  which,  if  it  does  not  destroy, 
at  least  gravely  impairs,  both  the  liberty  of  the  individual  to 
contract  and  the  freedom  of  trade  ?  If  the  rule  of  reason  no 
longer  determines  the  right  of  the  individual  to  contract  or 
secures  the  validity  of  contracts  upon  which  trade  depends 
and  results,  what  becomes  of  the  liberty  of  the  citizen  or  of 
the  freedom  of  trade?  Secured  no  longer  by  the  law  of 
reason,  all  these  rights  become  subject,  when  questioned,  to 
the  mere  caprice  of  judicial  authority.  Thus,  a  law  in  favor 
of  freedom  of  contract,  it  seems  to  me,  is  so  interpreted  as  to 
gravely  impair  that  freedom.  Progress  and  not  reaction  was 
the  purpose  of  the  act  of  Congress.  The  construction  now 
given  the  act  disregards  the  whole  current  of  judicial  au- 
thority and  tests  the  right  to  contract  by  the  conceptions  of 
that  right  entertained  at  the  time  of  the  year-books  instead 
of  by  the  light  of  reason  and  the  necessity  of  modern  society. 
To  do  this  violates,  as  I  see  it,  the  plainest  conception  of 
public  policy;  for  as  said  by  Sir  G.  Jessel,  Master  of  the 
Ilolls,  in  Printing  (&c,  Compcmy  v.  Sampson^  L.  K.  19  Eq.  462, 
**  if  there  is  one  thing  which  more  than  another  public  policy 
requires  it  is  that  men  of  full  age  and  competent  understand- 
ing shall  have  the  utmost  liberty  of  contracting,  and  their 
contracts  when  entered  into  freely  and  voluntarily  shall  be 
held  sacred  and  shall  be  enforced  by  courts  of  justice." 

The  remedy  intended  to  be  accomplished  by  the  act  of  Con- 
l^ress  was  to  shield  against  the  danger  of  contract  or  combi- 
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nation  by  the  few  against  the  interest  of  the  many  and  to  the 
detriment  of  freedom.  The  construction  now  given,  I  think, 
strikes  down  the  interest  of  the  many  to  the  advantage  and 
benefit  of  the  few.  It  has  been  held  in  a  case  involving  a 
combination  among  workingmen,  that  such  combinations  are 
embraced  in  the  act  of  Congress  in  question,  and  this  view 
was  not  doubted  by  this  court.  In  re  Debs^  64  Fed.  Rep.  724, 
745-755 ;  158  U.  S.  564.  The  interpretation  of  the  statute, 
therefore,  which  holds  that  reasonable  agreements  are  within 
its  purview,  makes  it  embrace  every  peaceable  organization  or 
combination  of  the  laborer  to  benefit  his  condition  either  by 
obtaining  an  increase  of  wages  or  diminution  of  the  hours 
of  labor.  Combinations  among  labor  for  this  purpose  were 
treated  as  illegal  under  the  construction  of  the  law  which  in- 
cluded reasonable  contracts  within  the  doctrine  of  the  invalid- 
ity of  contract  or  combinations  in  restraint  of  trade,  and  they 
were  only  held  not  to  be  embraced 'within  that  doctrine  either 
by  statutory  exemption  therefrom  or  by  the  progress  which 
made  reason  the  controlling  factor  on  the  subject.  It  follows 
that  the  construction  which  reads  the  rule  of  reason  out  of  the 
statute  embraces  within  its  inhibition  every  contract  or  com- 
bination by  which  workingmen  seek  to  peaceably  better  their 
condition.  It  is  therefore,  as  I  see  it,  absolutely  true  to  say 
that  the  construction  now  adopted  which  works  out  such  re- 
sults not  only  frustrates  the  plain  purpose  intended  to  be 
accomplished  by  Congress,  but  also  makes  the  statute  tend  to 
an  end  never  contemplated,  and  against  the  accomplishment 
of  which  its  provisions  were  enacted. 

But  conceding  for  the  sake  of  argument  that  the  words 
"  every  contract  in  restraint  of  trade,"  as  used  in  the  act  of 
Congress  in  question,  prohibits  all  such  contracts  however 
reasonable  they  may  be,  and  therefore  that  all  that  great  body 
of  contracts  which  are  commonly  entered  into  between  indi- 
viduals or  corporations  and  which  promote  and  develop  trade, 
and  which  have  been  heretofore  considered  as  lawful,  are  no 
longer  such ;  and  conceding  also  that  agreements  entered  into 
by  associations  of  workingmen  to  peaceably  better  their  con- 
dition either  by  obtaining  an  increase  or  preventing  a  decrease 
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of  wages,  or  by  securing  a  reduction  in  the  hours  of  labor,  or 
for  mutually  protecting  each  other  from  unjust  discharge,  or 
for  other  reasonable  purposes,  have  become  unlawful,  it  re- 
mains to  consider  whether  the  provisions  of  the  act  of  1890 
were  intended  to  apply  to  agreements  made  between  carriers 
for  the  purpose  of  classifying  the  freight  to  be  by  them  carried, 
or  preventing  secret  cutting  of  the  published  rates ;  in  other 
words,  whether  the  terms  of  the  statute  were  intended  to 
apply  to  contracts  between  carriers  entered  into  for  the  pur- 
pose of  securing  fairness  in  their  dealings  with  each  other  and 
tending  to  protect  the  public  against  improper  discrimination 
and  sudden  changes  in  rates.  To  answer  this  question  involves 
deciding  whether  the  act  here  relied  upon  was  intended  to  ab- 
rogate the  provisions  of  the  act  of  Congress  of  the  4th  of  Feb- 
ruary, 1887,  and  the  amendments  thereto,  commonly  known 
as  the  Interstate  Commerce  Act.  The  question  is  not  whether 
railway  companies  may  not  violate  the  terms  of  the  statute  of 
1890  if  they  do  acts  which  it  forbids  and  punishes,  but  whether 
that  statute  was  intended  to  abrogate  the  power  of  railway 
companies  to  make  contracts  with  each  other  which  are  either 
expressly  sanctioned  by  the  Interstate  Commerce  Act  or  the 
right  to  make  which  arises  by  reasonable  implication  from  the 
terms  of  that  act ;  that  is  to  say,  not  whether  the  act  of  1890 
is  not  operative  upon  all  persons  and  corporations,  but  whether, 
being  so  generally  operative,  it  was  intended  to  forbid,  as  in  re- 
straint of  trade,  all  contracts  on  the  subjects  embraced  within 
and  controlled  by  the  interstate  commerce  law.  The  statute, 
commonly  known  as  the  Interstate  Commerce  Act,  was  a  spe- 
cial act,  and  it  was  intended  to  regulate  interstate  commerce 
transported  by  railway  carriers.  All  its  provisions  directly 
and  expressly  related  to  this  subject.  The  act  of  1890,  on  the 
contrary,  is  a  general  law,  not  referring  specifically  to  carriers 
of  interstate  commerce.  The  rule  is  that  a  general  will  not 
be  held  to  repeal  a  special  statute  unless  there  be  a  clear  im- 
plication unavoidably  resulting  from  the  general  law  that  it 
was  the  intention  that  the  provisions  of  the  general  law  should 
cover  the  subject-matter  previously,  expressly  and  specificalh^ 
provided  for  by  particular  legislation.     The  doctrine  on  this 
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subject  is  thus  stated  in  Ex  parte  Crow  Dog^  109  U.  S.  556, 
570: 

"  ^The  general  principle  to  be  applied,' said  Bovill,  C.  J.,  in 
Thorpe  v.  AdamSj  L.  R.  6  C.  P.  135, '  to  the  construction  of 
acts  of  Parliament,  is  that  a  general  act  is  not  to  be  construed 
to  repeal  a  previous  particular  act,  unless  there  is  some  express 
reference  to  the  previous  legislation  on  the  subject,  or  unless 
there  is  a  necessary  inconsistency  in  the  two  acts  standing 
together.'  '  And  the  reason  is,'  said  Wood,  V.  C,  in  Fitzgerald 
V.  Champenya^  30  L.  J.  N.  S.  Eq.  782 ;  2  Johns.  &  Hem.  31-54, 
'  that  the  legislature,  having  had  its  attention  directed  to  a 
special  subject,  and  having  observed  all  the  circumstances  of 
the  case  and  provided  for  them,  does  not  intend  by  a  general 
enactment  afterward  to  derogate  from  its  own  act  when  it 
makes  no  special  mention  of  its  intention  so  to  do.'  " 

These  principles  thus  announced  are  ti^eated  as  elementary 
by  the  text  writers.  Endlich  on  Interpretation  of  Statutes, 
§  223;  Sedgwick  on  Statutory  Construction,  §§  157,  158; 
Sutherland  on  Statutory  Construction,  §  157. 

Does,  therefore,  the  implication  irresistibly  arise  that  Con- 
gress intended  in  the  act  of  1890  to  abrogate,  in  whole  or  ia 
part,  the  provisions  of  the  act  of  1887,  regulating  interstate 
commerce  ?  It  seems  to  me  that  the  nature  of  the  two  enactr 
ments  clearly  demonstrates  that  there  was  no  such  intention. 
The  act  to  regulate  interstate  commerce  expressed  the  purpose 
of  Congress  to  deal  with  a  complex  and  particular  subject 
which,  from  its  very  nature,  required  special  legislation.  That 
act  was  the  initiation  of  a  policy  by  Congress  looking  to  the 
development  and  working  out  of  a  harmonious  system  to  ref- 
late the  highly  important  subject  of  interstate  transportation. 

Conceding  arguendo  that  the  debates  which  took  place  at 
the  time  of  the  passage  of  the  act  of  1890  may  not  be  resorted 
to  as  a  means  of  interpreting  its  text,  yet  a  review  of  the  pro- 
ceedings connected  with  the  passage  of  the  act  of  July  2, 1890, 
through  the  two  houses  of  Congress,  it  seems  to  me,  leaves  no 
room  for  question  that  the  act  was  not  designed  to  cover  the 
particular  subjects  which  had  been  theretofore  specially  regu- 
lated by  provisions  of  the  interstate  commerce  law. 
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Prior  to  the  passage  of  the  act  of  1890,  various  reports  had 
been  made  to  Congress  coDcerning  the  operations  of  the  Inter- 
state Commerce  Act,  in  which  the  commission  pointed  out  the 
desirability  and  necessity  of  contracts  between  railroad  com- 
panies in  the  matter  of  classification,  stable  rates,  etc.  After 
the  act  of  1890  had  been  adopted  in  the  Senate,  it  was 
amended  in  the  House  of  Kepresentatives  so  as  to  specifically 
include  among  the  contracts  declared  lawful  ^^  contracts  for 
the  tBansportation  of  persons  or  property  from  one  State  or 
Territory  into  another."  Cong.  Rec.  vol.  21,  part  5,  pp.  4099, 
4144.  On  the  return  of  the  bill  to  the  Senate  the  amendment 
was  agreed  to  with  the  added  provision  that  the  contracts  for 
transportation  to  be  prohibited,  '^  should  only  be  such  as  raise 
the  rates  of  transportation  above  what  is  just  and  reasonable." 
lb.  4753.  The  House  refused  to  concur  in  the  Senate  amend- 
ment. A  conference  committee  was  appointed  by  both  bodies, 
which  recommended  that  the  House  of  Representatives  recede 
from  its  disagreement  to  the  amendments  of  the  Senate  and 
agree  to  the  same,  modified  by  the  addition  of  the  provision 
that  '^  nothing  in  this  act  shall  be  deemed  or  held  to  impair 
the  powers  of  the  several  States  in  respect  to  any  of  the 
matters  in  this  act  mentioned."  In  a  statement  accompany- 
ing the  report,  Mr.  Stewart,  for  the  conferees  on  the  part  of 
the  House,  said : 

"  A  majority  of  the  committee  of  conference  on  the  part 
of  the  House  on  the  disagreeing  votes  of  the  two  houses  on 
Senate  bill  one,  submit  the  following  statement : 

"In  the  original  bill  two  things  were  declared  illegal, 
namely:  contracts  in  restraint  of  interstate  trade  or  com- 
merce, and  the  monopolization  of  such  trade. 

"  Its  only  object  was  the  control  of  trusts,  so  called,  so  far 
as  such  combinations  in  their  relation  to  interstate  trade  are 
within  reach  of  Federal  legislation. 

"  The  House  amendment  extends  the  scope  of  the  act  to  all 
agreements  entered  into  for  the  purpose  of  preventing  com- 
petition, either  in  the  purchase  or  sale  of  commodities,  or  in 
the  transportation  of  persons  or  property  within  the  juris- 
diction of  Congress. 
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"  It  declares  illegal  any  agreement  for  relief  from  the 
effects  of  competition  in  the  two  industries  of  transporta- 
tion and  merchandising,  however  excessive  or  destructive  such 
competition  may  be. 

"  The  amendment  reported  by  the  conferees  is  the  Senate 
amendment  with  the  added  proviso  that  the  power  of  the 
States  over  the  subjects  embraced  in  the  act  shall  not  be  im- 
paired thereby. 

'^  It  strikes  from  the  House  amendment  the  clause  relating 
to  contracts  for  the  purchase  of  merchandise,  and  modifies  the 
transportation  clause  by  making  unlawful  agreements  which 
raise  rates  above  what  is  just  and  reasonable."  Cong.  Rec. 
vol.  21,  part  6,  p.  5950. 

The  House  rejected  the  report  of  the  conference  committee 
and  adhered  to  its  amendments.  A  new  conference  com- 
mittee was  appointed,  and  the  recommendation  of  that  com- 
mittee that  both  houses  recede  was  concurred  in,  and  the  bill 
as  it  originally  passed  the  Senate  was  adopted.  Cong.  Rec. 
vol.  21,  part  9,  p.  6212. 

It  thus  appears  that  the  bill  was  originally  introduced  in 
the  form  in  which  it  now  appears;  that  this  form  was 
thought  not  to  be  sufficient  to  embrace  railroad  transportation, 
and  that  a  determined  effort  was  made  by  the  proposed 
amendment  to  include  such  contracts,  and  that  the  effort  was 
unsuccessful.  The  reports  to  Congress  by  the  commission  and 
by  the  conference  committee  being  facts  proper  to  be  noticed 
in  seeking  to  ascertain  the  intention  of  Congress,  Church  of 
Holy  Tririity  v.  United  States^  143  U.  S.  457,  it  would  seem 
to  be  manifest  therefrom  that  there  was  no  intention  by  the 
act  to  interfere  with  the  control  and  regulation  of  railroads 
under  the  Interstate  Commerce  Act  or  with  acts  of  the  com- 
panies which  had  therefore  been  recognized  as  in  conformity 
to  and  not  in  confiict  with  that  act. 

That  there  was  and  could  have  been  no  intention  to  repeal 
by  the  act  of  1890  the  earlier  "  act  to  regulate  interstate  com- 
merce "  is  additionally  evidenced  by  the  fact  that  no  reference 
is  made  in  the  later  act  to  the  prior  one,  and  that  no  language 
is  contained  in  the  act  of  1890  which  could  in  any  way  be  con- 
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strued  as  abrogating  any  of  the  rights  conferred  or  powers 
called  into  existence  by  the  Interstate  Commerce  Act.  No- 
where, contemporaneous  with  the  act  of  1890,  is  there  any- 
thing indicating  that  any  one  supposed  that  the  provisions  of 
that  act  were  intended  to  repeal  the  Interstate  Commerce  Act. 
The  understanding  of  Congress  in  this  respect  is  shown  by  the 
circumstance  that  the  Interstate  Commerce  Act  has  been 
amended  in  material  particulars  and  treated  as  existing  since 
the  adoption  of  the  act  of  1890;  and  this  conception  of  the 
legislative  department  of  the  Government  has  also  been  that 
entertained  by  the  executive  and  judicial  departments,  evi- 
denced by  the  appointment  of  new  members  of  the  commis- 
sion, and  by  decisions  of  the  courts  enforcing  various  provisions 
of  that  act,  and  treating  it  as  still  subsisting  in  its  entirety. 
The  two  laws  then  coexisting  —  is  the  agreement  of  the  carriers 
to  secure  a  uniform  classification  of  freight  and  to  prevent 
secret  changes  of  the  published  rates,  in  other  words,  to  secure 
just  and  fair  dealings  between  each  other,  sanctioned  by  the 
act  to  regulate  interstate  commerce,  and,  therefore,  not  within 
the  inhibition  of  the  act  of  1890 } 

The  Interstate  Commerce  Act  provided  for  the  appoint- 
ment of  a  commission  to  whom  was  to  be  confided  the  super- 
vision of  the  execution  of  the  law.  Without  going  into 
detailed  mention  of  the  provisions  of  the  statute,  I  adopt 
and  quote  the  summary  statement  of  the  leading  features  of 
the  original  act  contained  in  the  first  annual  report  made  to 
Congress  by  the  commission,  as  required  by  the  act.  It  is  as 
follows : 

"  All  charges  made  for  services  by  carriers  subject  to  the  act 
must  be  i-easonable  and  just.  Every  unjust  and  unreasonable 
charge  is  prohibited  and  declared  to  be  unlawful. 

"The  direct  or  indirect  charging,  demanding,  collecting  or 
receiving  for  any  service  rendered  a  greater  or  less  compensa- 
tion from  any  one  or  more  persons  than  from  any  other  for  a 
like  and  contemporaneous  service,  is  declared  to  be  unjust  dis- 
crimination and  is  prohibited. 

"  The  giving  of  any  undue  or  unreasonable  preferences,  as 
between  persons  or  localities,  or  kinds  of  traflBc,  or  the  subject- 
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ing  any  one  of  them  to  undue  or  unreasonable  prejudice  or 
disadvantage,  is  declared  to  be  unlawful. 

"  Keasonable,  pi'oper  and  equal  facilities  for  the  interchange 
of  traffic  between  lines,  and  for  the  receiving,  forwarding  and 
delivering  of  passengers  and  property  between  connecting 
lines  is  required,  and  discrimination  in  rates  and  charges  as 
between  connecting  lines  is  forbidden. 

"  It  is  made  unlawful  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passen- 
gers or  the  like  kind  of  property  under  substantially  similar 
circumstances  and  conditions  for  a  shorter  than  for  a  longer 
distance  over  the  same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance. 

"  Contracts,  agreements  or  combinations  for  the  pooling  of 
freights  of  different  and  competing  railroads,  or  for  dividing 
between  them  the  aggregate  or  net  earnings  of  such  railroads 
or  any  portion  thereof,  are  declared  to  be  unlawful. 

"  All  carriers  subject  to  the  law  are  required  to  print  their 
tariffs  for  the  transportation  of  persons  and  property,  and  to 
keep  them  for  public  inspection  at  every  depot  or  station  on 
their  roads.  An  advance  in  rates  is  not  to  be  made  until 
after  ten  days'  public  notice,  but  a  reduction  in  rates  may  be 
made  to  take  effect  at  once,  the  notice  of  the  same  being  im- 
mediately and  publicly  given.  The  rates  publicly  notified 
are  to  be  the  maximum  as  well  as  the  minimum  charges  which 
can  be  collected  or  received  for  the  services  respectively  for 
which  they  purport  to  be  established. 

"  Copies  of  all  tariffs  are  required  to  be  filed  with  this  com- 
mission, which  is  also  to  be  promptly  notified  of  all  changes 
that  shall  be  made  in  the  same.  The  joint  tariffs  of  connect- 
ing roads  are  also  required  to  be  filed,  and  also  copies  of  all 
contracts,  agreements  or  arrangements  between  carriers  in 
relation  to  traffic  affected  by  the  act. 

"  It  is  made  unlawful  for  any  carrier  to  enter  into  any  combi- 
nation, contract  or  agreement,  expressed  or  implied,  to  prevent, 
by  change  of  time  schedules,  carriage  in  different  cars,  or  by 
other  means  or  devices,  the  carriage  of  freights  from  being  con- 
tinuous from  the  place  of  shipment  to  the  place  of  destination." 
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These  provisions  substantially  exist  in  the  act  as  now  in 
force,  except  that  by  an  amendment  made  March  2,  1889,  it 
was  provided  that  rates  should  not  be  reduced  by  carriers 
except  upon  three  days'  public  notice  of  an  intention  so  to  do. 
This  summary  of  the  act,  which  omits  reference  to  a  num- 
ber of  its  provisions  relating  to  the  power  of  the  commission 
and  the  mode  in  which  these  powers  are  to  be  exercised,  will 
saflSce  for  an  examination  of  the  matter  in  hand. 

Now,  a  consideration  of  the  terms  of  the  statute,  I  submit, 
makes  it  clear  that  the  contract  here  sought  to  be  avoided 
as  illegal  is  either  directly  sanctioned  or  impliedly  authorized 
thereby.    That  the  act  did  not  contemplate  that  the  relations 
of  the  carrier  should  be  confined  to  his  own  line  and  to  business 
going  over  such  line  alone,  is  conclusively  shown  by  the  fact 
that  the  act  specifically  provides  for  joint  and  continuous  lines ; 
in  other  words,  for  agreements  between  several  roads  to  compose 
a  joint  line.    That  these  agreements  are  to  arise  from  contract 
is  also  shown  by  the  fact  that  the  law  provides  for  the  filing 
of  such  contracts  with  the  commission.    And  it  was  also  con- 
templated that  the  agreements  should  cover  joint  rates,  since 
it  provides  for  the  making  of  such  joint  tariffs  and  for  their 
publication  and  filing  with  the  commission.    The  making  of  a 
tariff  of  this  character  includes  necessarily  agreements  for  the 
classification  of  freight,  as  the  freight  classification  is  the  essen- 
tial element  in  the  making  up  of  a  rate.    That  the  interstate 
commerce  rates,  all  of  which  are  controlled  by  the  provisions 
as  to  reasonableness,  were  not  intended  to  fluctuate  hourly  and 
daily  as  competition  might  ebb  and  flow,  results  from  the  fact 
that  the  published  rates  could  not  either  be  increased  or 
reduced,  except  after  a  specified  time.    It  follows,  then,  that 
agreements  as  to  reasonable  rates  and  against  their  secret  reduc- 
tion conform  exactly  to  the  terms  of  the  act.    Indeed,  the 
authority  to  make  agreements  on  this  subject  not  only  results 
from  the  terms  of  the  act  just  referred  to,  but  from   its 
mandatory  provisions  forbidding   discrimination   against  or 
preference  to  persons  and  places.    The  argument  that  these 
provisions  referred  to  joint  lines  alone  and  not  to  competitive 
lines  is  without  force ;  since  joint  rates  necessarily  relate  to  and 
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are  influenced  by  tlie  rates.on  competitive  lines.  To  illustrate, 
suppose  three  joint  lines  of  railroads  between  Chicago  and 
New  York,  each  made  up  of  many  roads.  How  could  a  joint 
rate  be  agreed  on  by  the  roads  composing  one  of  these  con- 
tinuous lines,  without  an  ascertainment  of  the  rate  existing 
on  the  other  continuous  line?  What  conti'act  could  be  made 
with  safety  for  transportation  over  one  of  the  lines  without 
taking  into  account  the  rate  of  all  the  others?  There  cerr 
tainly  could  be  no  prevention  of  unjust  discrimination  as  ti- 
the persons  and  places  within  a  given  territory,  unless  the 
rates  of  all  competing  lines  within  the  territory  be  considered 
and  the  sudden  change  of  the  published  rates  of  all  such  lines 
be  guarded  against. 

I  do  not  further  elaborate  the  reasons  demonstrating  that 
classification  is  essential  to  rate  making,  and  that  a  joint  rate 
to  be  feasible  must  consider  the  competitive  rates  in  the  same 
territory,  since  these  propositions  are  to  me  self-evident,  and 
their  correctness  is  substantiated  by  statements  found  in  the 
reports  of  the  Interstate  Commerce  Commission  to  Congress, 
of  which  reports  judicial  notice  may  be  taken.  Heath  v. 
Wallace,  138  U.  S.  573,  584. 

I  excerpt  from  some  of  these  reports  of  the  commission  to 
Congress  statements  bearing  on  these  subjects,  as  well  as 
other  statements  indicating  that  agreements  among  carriers, 
competitive  as  well  as  connecting,  for  the  purpose  of  securing 
a  uniform  classification  and  preventing  of  undercutting  of 
rates,  underbilling,  etc.,  existed  prior  to  the  Interstate  Com- 
merce Act,  were  continued  thereafter,  and  were  deemed  not  to 
be  forbidden  by  law,  but,  on  the  contrary,  were  considered  as 
instruments  tending  to  secure  its  successful  evolution.  Whilst 
it  is  doubtless  true  that  in  a  recent  report  the  commission,  as 
now  constituted,  has  said  that  agreements  between  competi- 
tors to  prevent  the  undercutting  of  rates  may  operate  to  cause 
carriers  to  disregard  the  lawful  orders  of  the  commission, 
this  fact  does  not  change  the  legal  inference  to  be  deduced 
from  the  construction  placed  upon  the  law  by  those  charged 
with  its  administration  in  the  period  immediately  following 
its  adoption  and  which  was  then  reported  to  Congress. 
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On  the  subject  of  relative  rates,  the  commission  at  page  39 
of  their  first  annual  report  said:  "Questions  of  rates  on  one 
line  or  at  one  point  cannot  be  considered  by  themselves  ex- 
clusively ;  a  change  in  them  may  affect  rates  in  a  considerable 
part  of  the  country.  .  .  .  Just  rates  are  always  relative: 
the  act  itself  provides  for  its  being  so  when  it  forbids  unjust 
discrimination  as  between  localities."  That  is  to  say,  if  one 
continuous  line  made  joint  rates  and  fixed  and  published  them, 
•and  the  other  then  made  a  different  rate,  not  only  would  the 
first  joint  rlBite  be  injurious  to  the  interests  of  the  railroads 
making  it,  during  the  period  in  which  it  could  not  be  changed, 
but  would  also  be  against  the  interests  of  the  public  and  of 
those  who  had  contracted  to  ship,  since  it  would  create  among 
shippers  and  the  receivers  that  inequality  which  it  was  the 
express  purpose  of  the  act  to  prevent. 

In  the  same  report  of  the  commission,  at  page  33,  not  only 
the  expediency  but  the  necessity  of  contractual  relations  be- 
tween railroad  companies  is  pointed  out  in  the  following 
language : 

"  To  make  railroads  of  the  greatest  possible  service  to  the 
country,  contract  relations  would  be  essential,  because  there 
would  need  to  be  joint  tariffs,  joint  running  arrangements,  an 
interchange  of  cars  and  a  giving  of  credit  to  a  large  extent, 
some  of  which  were  obviously  beyond  the  reach  of  compulsory 
legislation,  and  even  if  they  were  not,  could  be  best  settled 
and  all  the  incidents  and  qualifications  fixed  by  the  voluntary 
action  of  the  parties  in  control  of  the  roads  respectively." 

Also  at  page  35,  after  referring  to  the  fact  that  the  former 
railroad  associations  had  been  continued  in  existence  since  the 
enactment  of  the  interstate  commerce  law,  though  pooling 
had  been  prohibited,  among  other  objects,  for  the  "  making  of 
regulations  for  uninterrupted  and  harmonious  railroad  com- 
munication and  exchange  of  trafiic  within  the  territories  em- 
braced by  their  workings,"  the  commission  observed  that 
"  some  regulations  in  addition  to  those  made  by  the  law  are 
almost  if  not  altogether  indispensable." 

On  the  same  page  the  fact  is  emphasized  that  classification 
had  not  been  taken,  by  the  act,  out  of  the  hands  of  the  carriers, 


Digiti 


zed  by  Google 


366  OCTOBER  TERM,  1896. 

Dissenting  Opinion :  White,  Field,  Gray,  Shiras,  JJ. 

and  it  was  observed  that  classification  was  best  made  by  the 
joint  action  of  the  railroads  themselves.  In  its  second  annual 
report  the  commission,  in  commenting  upon  the  evils  arisinj^ 
from  the  want  of  friendly  business  relations  between  railroads 
and  the  injury  that  a  short  road  might  cause  by  simply  ab- 
staining from  extending  accommodation  that  could  not  be 
lawfully  forced  from  it,  said  (p.  28) : 

'^  The  public  has  an  interest  in  being  protected  against  the 
probable  exercise  of  any  such  power.  But  its  interest  goes- 
further  than  this ;  it  goes  to  the  establishment  of  si^ch  relations 
among  the  managers  of  roads  as  will  lead  to  the  extension  of 
their  traffic  arrangements  with  mutual  responsibility,  just  as 
far  as  may  be  possible,  so  that  the  public  may  have  in  the  ser- 
vice performed  all  the  benefits  and  conveniences  that  might 
be  expected  to  follow  from  general  federation.  There  is 
nothing  in  the  existence  of  such  arrangements  which  is  at  all 
inconsistent  with  earnest  competition.  They  are  of  general 
convenience  to  the  carriers,  as  well  as  to  the  public,  and  their 
voluntary  extension  may  be  looked  for  until  in  the  strife 
between  the  roads  the  limits  of  competition  are  passed  and 
warfare  is  entered  upon.  But  in  order  to  form  them  great 
mutual  concessions  are  often  indispensable,  and  such  conces- 
sions are  likely  to  be  made  when  relations  are  friendly,  but 
are  not  to  be  looked  for  when  hostile  relations  have  been 
inaugurated." 

At  page  29  of  the  report  the  existence  of  traffic  arrange- 
ments between  railroads  is  called  to  the  attention  of  Congress 
in  the  following  language : 

^^  While  the  commission  is  not  at  this  time  prepared  to 
recommend  general  legislation  towards  the  establishment  and 
promotion  of  relations  between  the  carriers  that  shall  better 
subserve  the  public  interest  than  those  that  are  now  common, 
it  must  nevertheless  look  forward  to  the  possibility  of  some- 
thing of  that  nature  becoming  at  some  time  imperative,  unless 
a  great  improvement  in  the  existing  condition  of  things  is 
voluntarily  inaugurated." 

So,  also,  the  existence  of  traffic  associations,  between  com- 
petitive roads,  for  purposes  recognized  by  the  act  as  lawful^ 
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and  their  favorable  tendency  seems  to  be  conceded  in  the 
fourth  annual  report  of  the  commissioners,  where,  at'page  29, 
it  is  said : 

"If  the  regulations  which  are  established  by  the  railroad 
associations  were  uniformly,  or  even  generally,  observed  by 
their  members,  respectively,  there  would  be  little  difficulty  in 
enforcing  a  rule  of  reasonable  rates,  for  the  competition  be- 
tween the  roads  which  even  then  would  exist  would  be  such 
as  would  prevent  the  establishment  of  rates  which  are  alto- 
gether unreasonable,  and  the  public  would  not  be  likely  to 
complain  if  they  were  satisfied  that  the  rate  sheets  were 
observed." 

The  character  of  associations  such  as  that  under  consid- 
eration is  alluded  to  at  page  26  of  the  same  report,  where,  in 
discussing  the  subject  of  how  best  to  secure  a  unity  of  railroad 
interests,  it  was  observed  "  without  legislation  to  favor  it  little 
can  be  done  beyond  the  formation  of  consulting  and  advisory 
associations,  and  the  work  of  these  is  not  only  necessarily 
defective,  but  it  is  also  limited  to  a  circumscribed  territory." 

The  significance  of  the  statement  that  to  obtain  uniformity 
of  classification,  a  result  most  desirable  for  the  best  interests 
of  the  public,  agreements  between  the  railroads  themselves 
was  essential,  is  apparent  from  the  fact,  frequently  declared 
by  the  commission  in  its  reports,  that  uniformity  of  classifica- 
tion is  one  of  the  prerequisites  of  uniformity  of  rates.  1  Ann. 
Eep.  30,  35;  2  Ann.  Rep.  40;  3  Ann.  Rep.  51,  52 ;  4  Ann.  Rep. 
32.  The  very  great  importance  of  uniform  and  stable  rates 
has  also  frequently  been  reiterated  in  the  reports  of  the  com- 
mission. Thus,  at  page  6  of  the  first  annual  report,  in  review- 
ing the  causes  which  led  to  the  adoption  of  the  Interstate 
Commerce  Act,  it  is  said : 

"  Permanence  of  rates  was  also  seen  to  be  of  very  high  im- 
portance to  every  man  engaged  in  business  enterprises,  since 
without  it  business  contracts  were  lottery  ventures.  It  was 
also  perceived  that  the  absolute  sum  of  the  money  charges 
exacted  for  transportation,  if  not  clearly  beyond  the  bounds 
of  reason,  was  of  inferior  importance  in  comparison  with  the 
obtaining  of  rates  that  should  be  open,  equal,  relatively  just 
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as  between  places  and  as  steady  as  in  the  nature  of  things 
was  practicable." 

That  unstable  rates  between  competing  carriers  lead  to  in- 
jurious discrimination,  one  of  the  evils  sought  to  be  remedied 
by  the  act,  was  mentioned  in  the  same  report  at  pages  36  and 
37,  in  connection  with  a  discussion  of  the  subject  of  reason- 
able charges,  in  the  following  language  : 

"Among  the  reasons  most  frequently  operating  to  cause 
complaints  of  rates  may  be  mentioned :  the  want  of  steadiness 
in  rates.  .  .  .  More  often,  perhaps,  growing  out  of  disa- 
greements between  competing  companies,  which,  when  they 
become  serious,  may  result  in  wars  of  rates  between  them. 
Wars  of  rates,  when  mutual  injury  is  the  chief  purpose  in 
view,  -as  is  sometimes  the  case,  are  not  only  mischievous  in 
their  immediate  effects  upon  the  parties  to  them,  and  upon 
the  business  community  whose  calculations  -and  plans  must 
for  a  time  be  disturbed,  but  they  have  a  permanently  injuri- 
ous influence  upon  the  railroad  service  because  of  their  effect 
upon  the  public  mind." 

The  evil  effects  of  shifting  rates  was  also  treated  of  at  page 
22  of  the  second  annual  report,  where  the  commission  inserted 
a  letter  received  from  a  business  man  of  Kansas  City,  not 
connected  with  railroads,  who  said : 

"The  frequent  and  violent  changes  in  railway  mtes  which 
have  taken  place  during  the  past  few  years,  and  which  seem 
likely  to  be  unabated,  seems  to  me  to  call  for  new  legislation 
in  the  way  of  amendment  of  the  interstate  commerce  bill. 
These  changes  are  ruinous  to  all  business  men,  as  well  as 
the  railways,  and  are  the  cause  of  great  discontent  among 
shippers  everywhere,  and  especially  to  the  farmers.  What  is 
needed  is  a  fixed  permanent  rate,  which  shall  be  reasonable, 
and  which  can  be  counted  upon  by  any  one  engaging  in 
business." 

So,  also,  in  the  fourth  annual  report  it  was  observed 
that  shifting,  unstable  rates,  by  competing  roads,  was  con- 
trary to  the  purpose  of  the  Interstate  Commerce  Act,  and 
hampered  the  operations  of  the  commission.  It  was  said  at 
[>age  21 : 
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"  In  former  reports  the  commission  has  referred  to  the  un- 
doabted  fact  that  competition  for  business  between  railroad 
companies  is  often  pushed  to  ruinous  extremes,  and  the  most 
serious  difiSculty  in  the  way  of  securing  obedience  to  the  law 
may  be  traced  to  this  fact.  When  competition  degenerates 
to  rate  wars,  they  are  as  unsettling  to  the  business  of  the 
country  as  they  are  mischievous  to  the  carriers,  and  the  spirit 
of  existing  law  is  against  them." 

In  addition  to  the  text  of  the  law  heretofore  commented  on, 
the  section  which  forbids  pooling  adds  cogency  to  the  con- 
struction that  the  law  could  not  have  been  intended  to  forbid 
contracts  between  carriers  for  the  purpose  of  preventing  the 
doing  of  those  things  which  the  law  forbade.  For,  as  I  have 
said,  it  cannot  be  denied  that  at  the  time  of  the  passage  of  the 
act  there  existed  associations  and  contracts  between  carriers 
for  other  purposes  than  the  pooling  of  their  earnings.  Whilst 
the  exact  scope  of  these  contracts  is  not  shown,  the  fact  that 
their  existence  was  considered  by  Congress  results  from  the 
face  of  the  act,  since  it  requires  that  agreements  and  contracts 
between  carriers  shall  be  filed  with  the  commission.  More- 
over, the  earlier  reports  of  the  commission,  as  I  have  shown, 
refer  to  such  traffic  agreements,  and  state  that  after  the  pas- 
sage of  the  act  they  continued  to  exist  as  they  had  existed 
before  eliminating  only  the  pooling  feature. 

In  view  of  these  facts,  when  the  act  eospressly  forbids  con- 
tracts  and  combinations  between  railroads  for  pooling^  and 
makes  no  mention  of  other  contracts^  it  is  clear  that  the  con- 
tinued existence  of  such  contracts  was  contemplated,  and  they 
are  not  intended  to  be  forbidden  by  the  act.  The  elementary 
rule  of  exp'essio  uniiLS  entirely  justifies  this  implication. 

And  it  is,  I  submit,  no  answer  to  this  reasoning  to  say  that 
the  record  does  not  show  the  terms  of  these  contracts,  since 
judicial  notice  may  be  taken  of  the  reports  made  by  the  com- 
mission to  Congress,  from  which  reports  the  nature  of  the  con- 
tracts is  sufficiently  pointed  out  to  authorize  the  conclusion  that 
they  were  of  the  general  character  of  the  one  here  assailed. 

Whilst  the  excerpts  from  the  reports  of  the  commission 
which  have  been  heretofore  made,  serve  to  elucidate  the  text 
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of  the  act,  they  also,  I  submit,  constitute  a  contemporaneous 
construction  of  the  provisions  of  the  act  made  by  the  officers 
charged  with  its  administration,  which  is  entitled  to  very 
great  weight.  Brown  v.  United  States^  113  U.  S.  568,  671, 
and  cases  there  cited. 

The  rule  sustained  by  these  authorities  receives  additional 
sanction  here,  from  the  fact  that  the  construction  at  the  time 
made  by  the  commission  was  reported  to  Congress,  and  the 
act  was  subsequently  amended  by  that  body  without  any 
repudiation  of  such  construction. 

It  is,  I  submit,  therefore  not  to  be  denied  that  the  agree- 
ment between  the  carriers,  the  validity  of  which  is  here 
drawn  in  question,  seeking  to  secure  uniform  classification 
and  to  prevent  the  undercutting  of  the  published  rates,  even 
though  such  agreements  be  made  with  competing  as  well  as 
joint  lines,  is  in  accord  with  the  plain  text  of  the  Interstate 
Commerce  Act,  and  is  in  harmony  with  the  views  of  the  pur- 
poses of  that  law  contemporaneously  expressed  to  Congress 
by  the  body  immediately  charged  with  its  administration, 
and  tacitly  approved  by  Congress. 

But,  departing  from  a  consideration  of  the  mere  text  and 
looking  at  the  Interstate  Commerce  Act  from  a  broader  as- 
pect, in  order  to  discover  the  intention  of  the  lawmaker  and 
to  discern  the  evils  which  it  was  intended  to  suppress  and  the 
remedies  which  it  was  proposed  to  afford  by  its  enactment,  it 
seems  to  me  very  clear  that  the  contract  in  question  is  in  accord 
with  the  act  and  should  not  be  avoided. 

It  cannot  be  questioned  that  the  Interstate  Commerce  Act 
was  intended  by  Congress  to  inaugurate  a  new  policy  for  the 
purpose  of  reasonably  controlling  interstate  commerce  rates 
and  the  dealings  of  carriers  with  reference  to  such  rates. 
Two  systems  were  necessarily  presented:  the  one  a  prohibi- 
tion against  the  exaction  of  all  unreasonable  rates  and  sub- 
ject to  this  restriction,  allowing  the  hourly  and  daily  play 
of  untrammelled  competition,  resulting  in  inequality  and  dis- 
crimination ;  the  other  imposing  a  like  duty  as  to  reasonable 
rates,  and  whilst  allowing  competition  subject  to  this  limita- 
tion, preventing  the  injurious  consequences  arising  from  a 
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constant  and  daily  change  of  rates  between  connecting  or 
competing  lines,  thus  avoiding  discrimination  and  preference 
as  to  persons  and  places. 

The  second  of  these  systems  is,  I  submit,  plainly  the  one 
embodied  in  the  Interstate  Commerce  Act.    At  the  outset 
reasonable  rates  are  exacted,  and  the  power  to  strike  down 
rates  which  are  unreasonable  is  provided.     In  the  subsequent 
provisions  discrimination  against  persons  and  against  places 
•  to  arise  from  daily  fluctuation  in  rates  is  guarded  against  by 
requiring  publication  of  rates  and  forbidding  changes  of  the 
published   rates,  whether  by  way  of  increase  or  reduction 
during  a  limited  time.    To  hold,  then,  the  contract  under  con- 
sideration to  be  invalid  .when  it  simply  provides  for  uniform 
classification,  and  seeks  to  prevent  secret  or  sudden  changes 
iuHhe  published  rates,  would  be  to  avoid  a  contract  covered 
by  the  law  and  embodied  in  its  policy.    It  cannot,  I  think,  be 
correctly  said  that  whilst  the  avowed  purpose  of  the  contract 
in  question  embraced  only  the  foregoing  objects,  its  ulterior 
intent  was  to  bring  about  results  in  conflict  with  the  inter- 
state commerce  law.    The  answers  to  the  bill  of  complaint 
specially  denied  the  allegations  as  to  the  improper  motives  of 
the  parties  to  the  contract,  and  also  expressly  averred  their 
lawful  and  innocent  intention.    As  the  case  was  heard  upon 
bill  and  answer,  improper  motives  cannot  therefore  be  im- 
puted.   Indeed,  the  opinion  of  the  court  sustains  this  view, 
since  it  eliminates  all  consideration  of  improper  motives  and 
holds  that  the  validity  of  the  contract  must  depend  upon  its 
face,  and  deduces  as  a  legal  conclusion  from  this  premise  that 
the  contract  is  invalid,  because  even  reasonable  contracts  are 
embraced  within  the  purview  of  the  act  of  1890.    To  my 
mind,   the    judicial    declaration    that  carriers  cannot  agree 
among  themselves  for  the  purpose  of  aiding  in  the  enforce- 
ment of  the  provisions  of  the  interstate  commerce  law,  will 
strike  a  blow  at  the  beneficial  results  of  that  act,  and  will 
have  a  direct  tendency  to  produce  the  preferences  and  dis- 
criminations which  it  was  one  of  the  main  objects  of  the  act 
to  frustrate.    The  great  complexity  of  the  subject,  the  nu- 
merous interests  concerned  in  it,  the  vast  area  over  which  it 
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operates,  present  difficulties  enough  without,  it  seems  to  me^ 
its  being  advisable  to  add  to  them  by  holding  that  a  contract 
which  is  supported  by  the  text  of  the  law  is  invalid,  because, 
although  it  is  reasonable  and  just,  it  must  be  considered  as  in 
restraint  of  trade. 

Nor,  do  I  think  that  the  danger  of  these  evil  consequences 
is  avoided  by  the  statement  that  if  the  contract  be  annulled, 
these  dangers  will  not  arise,  because  experience  shows  that 
contracts  such  as  that  here  in  question,  when  entered  into 
by  railroads,  are  never  observed,  and  therefore  it  is  just  as 
though  the  contract  did  not  exist.  How,  may  I  ask,  can 
judicial  notice  be  taken  of  this  fact,  when  it  is  said  that 
judicial  notice  cannot  be  taken  of  the.  fact  that  there  are  such 
contracts  ?  How,  moreover,  may  I  ask,  can  it  be  said  on  one 
branch  of  the  case  that  the  contract,  although  reasonable, 
must  be  avoided,  because  it  is  a  contract  in  restraint  of  trade, 
and  then  on  the  other  branch  declared  that  contracts  of  that 
character  never  do  restrain  trade  because  they  are  never 
carried  out  between  the  parties  who  enter  into  themf 

There  is  another  contention  which,  I  submit,  is  also  un- 
sound, that  is  the  suggestion  that  it  is  impossible  to  say  that 
there  can  be  such  a  thing  as  a  reasonable  contract  between 
railroads  seeking  to  avoid  sudden  or  secret  changes  in  reason- 
able rates  because  the  question  of  railroad  rates  is  so  complex 
and  is  involved  in  so  much  difficulty  that  to  say  that  a  rate  is 
reasonable  is  equivalent  to  saying  that  it  must  be  fixed  by 
the  railroads  themselves,  as  no  mind  outside  of  the  officials  of 
the  particular  roads  can  determine  whether  a  rate  is  reason- 
able or  not.  But  this  proposition  absolutely  conflicts  with  the 
methods  of  dealing  with  railroad  rates  adopted  in  England 
and  expressly  put  in  force  by  Congress  in  the  Interstate  Com- 
merce Act  and  by  many  of  the  States  of  the  Union.  For 
years,  the  rule  in  England  was  reasonable  rates  enforced  by 
judicial  power,  and  subsequently  by  enactment  securing  such 
reasonable  rates  by  administrative  authority.  The  Interstate 
Commerce  Act  especially  provides  for  reasonable  rates,  and 
vests  primarily  in  the  commission,  and  then  in  the  courts  the 
power  to  enforce  the  provision  and  like  machinery  is  provided 
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in  many  of  the  States.  Will  it  be  said  that  Congress  and 
other,  legislative  bodies  have  provided  for  reasonable  rates  and 
created  the  machinery  to  enforce  them,  when  whether  rates 
are  reasonable  or  not  is  impossible  of  ascertainment!  If  this 
proposition  be  correct,  what,  may  I  ask,  becomes  of  the  judg- 
ment of  this  court  in  Cincinnati^  New  Orleans  dkc.  Railway 
Co.  V.  hxteretaU  Commerce  Commission^  162  U.  8.  184,  wh^ye 
it  is  held  that  the  order  of  the  commission  finding  certain 
rates  charged  by  a  railroad  to  be  unreasonable  was  correct  ? 

In  conclusion,  I  notice  briefly  the  proposition  that  though  it 
be  admitted  that  contracts,  when  made  by  individuals  or  pri- 
vate corporations,  when  reasonable,  will  not  be  considered  as 
in  restraint  of  trade,  yet  such  is  not  the  case  as  to  public  cor- 
porations, because  any  contract  made  by  them  in  any  measure 
in  restraint  of  trade,  even  when  reasonable,  is  presumptively 
injurious  to  the  public  interests,  and  therefore  invalid.  The 
fallacy  in  this  proposition  consists  in  overlooking  the  distinc- 
tion between  acts  of  a  public  corporation  which  are  ultra  vires 
and  those  which  are  not.  If  the  contract  of  such  a  corpora- 
tion which  is  assailed  be  ultra  vires^  of  course  the  question  of 
reasonableness  becomes  irrelevant,  since  the  charter  is  the  rea- 
son of  the  being  of  the  corporation.  The  doctrine  is  predicated 
on  the  following  expressions  taken  from  the  opinion  of  the 
court  expressed  by  Mr.  Chief  Justice  Fuller  in  Oilhs  v.  BaUi- 
more  Oas  Co.,  130  U.  S.  396,  408 : 

'^  That  in  the  instance  of  business  of  such  a  character  that 
it  presumably  cannot  be  restrained  to  any  extent  whatever 
without  prejudice  to  the  public  interests,  courts  decline  to 
enforce  or  sustain  contracts  imposing  such  restraint,  however 
partial,  because  in  contravention  of  public  policy.  This  sub- 
ject is  much  considered,  and  the  authorities  cited  in  West  Vir- 
ginia Transportation  Co.  v.  Ohio  River  Pipe  Line  Co.,  23 
West  Va.  600 ;  Chicago  Ac.  Oas  Co.  v.  People's  Oas  Co.,  121 
Illinois,  530;  Western  Union  Telegraph  Co.  v.  American 
Union  Telegraph  Co.,  65  Georgia,  160." 

But,  manifestly,  this  language  must  be  construed  with  refer- 
ence to  the  facts  of  the  case  in  which  it  was  Used.  What  the 
facts  were  in   that  case  is  shown  by  the  statement  in  the 
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opinion  (p.  406)  that  the  contract  there  considered  '^  was  an 
agreement  for  the  abandonment  by  one  of  the  companies  of 
the  discharge  of  its  duties  to  the  public."  It  is  also  to  be 
remembered  that  it  was  this  character  of  contract,  that  is,  one 
which  was  idtra  vires^  which  was  held  to  be  illegal  in  the 
West  Virginia,  Illinois  and  Georgia  cases,  which  were  cited  in 
the  Oihba  case  in  support  of  the  excerpt  just  quoted.  That 
the  language  in  the  Oibhs  case  referred  to  conditions  of  fact 
like  that  there  passed  upon,  that  is,  contracts  uUra  vires^  is 
shown  by  the  subsequent  case  of  Chicago  <&c.  Railway  Co.  v. 
PvUman  Car  Co.y  139  U.  S.  79,  where  a  contract  of  the  rail- 
way company  was  assailed  as  in  restraint  of  trade,  and  the 
court  held  that  although  by  the  contract  the  company  had 
restrained  itself  for  a  long  period  of  years  from  using  other 
than  certain  drawing  room  and  sleeping  cars,  the  contract  was 
yet  a  valid  and  proper  contract.  Manifestly,  this  decision  is 
utterly  irreconcilable  with  the  view  that  in  the  case  of  a  raO- 
road  company,  every  restraint  imposed  by  contract  upon  its 
freedom  of  action  is  necessarily  injurious  to  the  public  inter- 
ests, and  hence  invalid.  Indeed,  the  proposition  that  any 
restraint  of  its  conduct  which  a  railroad  may  create  by  con- 
tract is  invalid,  because  such  road  is  a  public  corporation,  is 
demonstrated  to  be  erroneous  by  the  Interstate  Commerce  Act, 
which,  in  the  provisions  heretofore  referred  to,  not  only  ex- 
pressly authorizes,  but  in  some  instances,  commands  agree- 
ments from  which  restraint  of  the  action  of  the  corporation 
necessarily  arises. 

I  am  authorized  to  say  that  Ms.  Justice  Field,  Ms.  Justice 
OsAT,  and  Ms.  Justice  Shisas  concur  in  this  dissent. 
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THE  MAJE^tlC.i 

CEBTIORABI  TO  THB  OIBOUTT  COUBT  OF  APPEALS  FOB  THE  SECOND 

oiBourr. 

No.  168.    Argned  Juinarj  20,  21, 1897.  -  Dedded  Harch  29, 1897. 

By  printed  contract  the  Oceanic  steamship  company  agreed  with  the 
libellants,  in  consideration  of  the  passage  money  paid,  to  land  them 
with  their  Inggage  in  New  York.  The  contract  ticket  had  attached  to 
it  a  **  notice  to  passengers,"  printed  in  fine  type,  that  the  contract 
was  made  subject  to  "  conditions,"  among  which  were  the  following : 
**  3.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  respon- 
sible for  loss  of  or  injury  to  the  Passenger  or  his  luggage  or  personal 
effects,  or  delay  on  the  voyage,  arising  from  steam,  latent  defects  in  the 
Steamer,  her  machinery,  gear  or  fittings,  or  from  act  of  God,  Queen's 
enemies,  perils  of  the  sea  or  rivers,  restraints  of  princes,  rulers  and 
peoples,  barratry  or  negligence  in  navigation,  of  the  Steamer  or  of  any 
other  vessel:  4.  Neither  the  Shipowner  nor  the  Passage  Broker  or 
Agent  is  in  any  case  liable  for  loss  of  or  injury  to  or  delay  in  delivery 
of  luggage  or  personal  effects  of  the  Passenger  beyond  the  amount  of 
£10,  unless  the  value  of  the  same  in  excess  of  that  sum  be  declared  at  or 
before  the  issue  of  this  Contract  Ticket,  and  freight  at  current  rates  for 
every  kind  of  property  (except  pictures,  statuary  and  valuables  of  any 
description  upon  which  one  per  cent  will  be  charged)  is  paid."  **  7.  All 
questions  arising  on  this  Ticket  shall  be  decided  according  to  English 
law,  with  reference  to  which  this  Contract  is  made."  The  ticket  was 
purchased  for  libellants  by  their  father,  was  not  examined  by  him,  was 
not  examined  by  them,  and  neither  he  nor  they  knew  of  these  conditions, 
nor  was  their  attention  called  to  them.  On  the  voyage  the  luggage  of 
libellants  was  flooded  with  water,  which  came  in  through  a  broken  port- 
hole, from  causes  described  by  the  court  in  its  statement  of  facts  and 
opinion,  and  which  are  held  not  to  be  an  ''act  of  God,"  necessarily  ex- 
empting the  company  from  liability.     Held^ 

(1)  That  by  the  rule  in  England  the  **  conditions "  were  notices,  and 

nothing  more ;  and  that  it  could  not  be  held  as  matter  of  law  that, 
whether  they  were  regulations  for  the  conduct  of  business,  or 
limitations  upon  common  law  obligations,  they  constituted  any 
part  of  the  contract; 

(2)  That  the  rule  was  not  otherwise  in  this  country ; 

(3)  That  on  the  evidence  the  court  cannot  conclude  that  the  libellants 

should  be  held  bound,  as  matter  of  fact,  by  any  of  the  alleged 

1  The  docket  title  of  this  case  is  Oceanic  8team  Navigation  Company, 
Claimant  Ac.  Appellant  v.  Grace  Howard  Potter  et  ah 
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conditions  or  limitations,  as  they  were  not  indaded  in  the  contract 
proper,  in  terms  or  by  reference. 
The  **act  of  God/'  which  woald  exempt  from  liability  tinder  snch  circum- 
stances, is  limited  to  causes  in  which  no  man  has  any  agency  whateyer. 

LiBBLLANTs,  the  Mlsses  Potter  and  their  maid,  were  passen- 
gers on  the  steamship  Majestic,  which  sailed  from  Liverpool 
on  January  20, 1892,  and  arrived  at  New  York  on  the  28th. 
On  disembarking,  the  contents  of  their  trunks  were  found 
badly  damaged  by  sea  water,  and  this  libel  was  filed  in  the 
District  Court  for  the  Southern  District  of  New  York  to  re- 
cover for  the  loss. 

The  libel  alleged  that  the  Oceanic  Steam  Navigation 
Company,  owner  of  the  Majestic,  for  a  valuable  consideration 
agreed  to  carry  and  transport  libellants,  with  their  personal 
baggage,  to  New  York ;  and  charged  that  the  damage  to  the 
baggage  was  caused  by  negligence  and  want  of  proper  care. 
The  answer  admitted  the  delivery  of  the  baggage  on  board  in 
good  order,  and  its  condition  on  arrival  at  New  York,  but  put 
in  issue  the  allegations  of  negligence  and  want  of  proper  care. 
It  set  up  certain  stipulations  as  contained  in  the  ticket  under 
which  libellants  took  passage,  by  which  it  was  averred  the 
ship  was  discharged  of  liability,  or,  in  any  case,  was  not  liable 
for  any  injury  beyond  the  amount  of  ten  pounds ;  and  it  finally 
alleged  that  the  injury,  if  any,  was  caus^  by  the  act  of  Ood 
or  the  perils  of  the  sea,  and  was  in  nowise  caused  or  contrib- 
uted to  by  the  neglect  or  misconduct  of  any  of  its  agents  or 
servants. 

The  so  called  ticket  issued  to  the  three  libellants,  omitting 
numbering  and  the  display  headings,  was  as  follows: 

**  Cabin  Passenger's  Contract  Ticket. 

These  Directions  a7id  the  Notices  to  Passengers  below,  form  part  of,  and  must 
appear  on,  each  Contract  Ticket, 

1.  A  Contract  Ticket  in  this  Form  must  be  given  to  every  Cabin  Passenger  engag- 

ing a  Passage  in  a  Passenger  Ship  from  the  United  Kingdom  to  any  place  oat 
of  Earope,  and  not  being  within  the  Mediterranean  Sea,  under  a  penalty  not 
exceeding  £00. 

2.  Unless  the  Passengers  are  to  have  a  free  Table,  the  Victualling  Scale  for  the 

Voyage  must  be  appended  to  the  Contract  Ticket. 

3.  All  the  Blanks  must  be  correctly  and  legibly  filled  in,  and  the  Ticket  most  be 

legibly  signed  with  the  Christian  Names  and  Surname,  and  Address  in  foU  of 
the  Party  issuing  the  same. 
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4.  The  Day  of  the  Month  on  which  the  Ship  is  to  Bail  most  be  inserted  in  Words 

and  not  in  Figures  onl^. 

5.  When  once  issued,  this  Ticket  must  not  be  withdrawn  from  the  passenger,  nor 

any  alteration  or  erasure  made  in  it  unless  with  his  consent. 

BriUsh  Steam-ship  ..^^'^^..  of  -^A^ii.  Tons  register,  to 
saU  from  LIVERPOOL,  for  NEW  YORK,  on  the  ^'^_^^^. 

day  of  ./^."ffl^l.  1892. 

In  Considbration  of  the 
sum  of  £ .  124  10/  j  hereby 
agree  with  the  Person  named 
in  the  margin  hereof  that 
such  Person  shall  be  pro- 
vided with  First  Glass  Cabin 
Passage  in  the  above-named 
British  Steam-ship,  to  sail 
from  the  Port  of  Liverpool 
for  the  Port  of  NEW  YORK, 
in  North  America,  with  not 
less  than  Twenty  Cubical 
Feet  for  Luge  age  for  each 
Person,  and  that  such  Per- 
son shall  be  victualled  as 
First  Class  Cabin  Passenger 
during  the  voyage,  and  the 
time  of  detention  at  any 
place  before  its  termination ; 
and  I  further  engage  to  land 
the  Person  aforesaid  with 
JA®i^- Luggage,  at  the  last 
mentioned  Port,  free  of  any 
Charge  beyond  the  Passage 
Money  aforesaid;  and  I 
hereby  acknowledge  to  have 
received  the  sum  of  £.  P^4 . 
in  .^^^^l.  Payment  of  snch 
Passage  Monev. 

For  and  on  behalf  of  the 
OCEANIC  STEAM  NAVI- 
GATION       COMPANY, 
Limited,  of  Orbat  Brit- 
ain, 
THOMAS  HENRY  ISMAY, 
Per  R.  Martckbllbll. 
Liverpool.  16th  Jan'y,  1892. 

Deposit... £ 

Balance.  .£ lobe  paid  at  the  office,  10,  Water  Street,  Liverpool,  one  day  b^ore 

the  above  date /or  sailing. 
Total £_ft'ji. 

NOnOB    TO    CABIN    PA8SBNOBBS. 

l.~If  Cabin  Passengers,  through  no  default  of  their  own,  fail  to  obtain  a  pas- 
sage in  the  Ship,  and  on  the  day  named  in  this  Contract  Ticket,  they  may  obtain 
Redress  for  Breach  of  Contract  by  summary  Process,  under  the  73d  Section  of  the 
Passengers'  Act,  1855. 

2.  —Cabin  Passengers  must  produce,  on  Demand,  their  Contract  tickets  to  the 


NAMES. 

No.  of  Persons. 

Adults 

above 

12  Years. 

Children. 
12  Years 
&  under. 

a 
a 
s 

Three. 

Miss  Gbacb  Howard  Pottbr. 

Miss  B.  Howard  Pottbr 

&  maid. 

Total  No.  of  Persons. . 
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GoYernmeDt  Emieration  Officer  under  a  Penalty  not  exceeding  £10.  This  Ticket 
should  therefore  be  preserved,  and  kept  in  readiness  to  be  produced  on  board  the 
Ship.    N.B.  —  This  Contract  Ticket  is  exempt  from  Stamp  Duty. 

CAUTION. — To  prevent  the  possibility  of  robberies  occurring  before  the  steamer 
leaves  the  wharf,  Passengers  are  requested  to  be  careful  to  leave  their  baggage  in 
charge  of  the  Company's  Servants  only,  and  to  give  money,  jewellery  and  other 
valuables  in  care  of  the  Purser,  who  will  issue  a  receipt  and  deposit  the  articles  in 
the  Ship's  Safe.    This  Ticket  is  only  available  for  the  date  for  which  issued. 

[8EK    BACK. 

[On  the  back :] 

••NOTICE    TO  PASSENGERS. 


This  contract  is  made  subject  to  the  following  conditions :  — 

1.  The  Steamer  mav  tow  and  assist  vessels  in  all  situations,  put  back  or  into 
any  port,  and  deviate  from  the  direct  and  customary  course. 

2.  If  the  Steamer  shall  be  prevented  by  any  cause  from  sailing  or  proceeding  in 
the  ordinary  course  the  Passenger  may,  at  the  Shipowner's  expense,  be  transhipped 
to  any  other  steamer  bound  for  the  port  of  destination. 

3.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  responsible  for 
loss  of  or  injury  to  the  Passenger  or  his  lugmp  or  personal  effects,  or  delay  on  the 
Toyage,  arising  from  steam,  latent  defects  in  the  Steamer,  her  machinery,  gear,  or 
fittings,  or  from  act  of  Gk>d,  Queen's  enemies,  perils  of  the  sea  or  rivers,  restrainta 
of  princes,  rulers,  and  peoples,  barratry  or  negligence  in  navigation,  of  the  Steamer 
or  of  any  other  vessel. 

4.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  in  any  case  liable 
for  loss  of  or  injunr  to  or  delay  in  delivery  of  luggage  or  personal  effects  of  the 
Passenger  beyond  the  amount  of  £10,  unless  the  value  of  the  same  in  excess  of  that 
sum  be  declared  at  or  before  the  issue  of  this  Contract  Ticket,  and  freight  at  car- 
rent  rates  for  every  kind  of  property  (except  pictures,  statuary,  and  valuables  of 
any  description  upon  which  one  per  cent.  wUl  be  charged)  is  paid. 

5.  The  Passenger  is  not  liable  in  respect  of  his  luggage  or  personal  effects  to  pay 
or  entitled  to  receive  any  general  average  contribution. 

6.  If  the  Passenger  does  not  use  this  Ticket  for  the  ship  and  date  mentioned  on 
the  face  of  it,  or  if  It  is  lost  or  mislaid,  it  is  to  be  considered  as  cancelled  and  the 
passage  money  will  be  absolutely  forfeited. 

7.  All  questions  arising  on  this  Ticket  shall  be  decided  according  to  English  law, 
with  reference  to  which  this  Contract  is  made. 

For  and  on  behalf  of  the 
OCEANIC  STEAM  NAVIGATION  COMPANY,  Limited,  of  Great  BBrrADr, 

THOMAS  BRUCE  ISMAT." 


<<New  United  States  Immlgrratioii  Act,  in  efllBct  April  1st,  1891. 

The  following  Information  is  required  by  the  United  States'  Authorities  before  Pas- 
sengers will  be  permitted  to  land.    Agents  will  please  either  fill  up  the 
blanks  or  request  Passengers  to  do  so  themselvea." 

[Here  followed  certain  unfilled  blanks.] 

The  signature  ^'  R.  Martckellell "  was  in  writing,  the  other 
signatures  in  print. 

The  ticket  was  purchased  at  London  by  direction  of  the 
father  of  the  young  ladies ;  was  brought  to  the  office  of  his 
firm ;  and,  as  was  usual,  was  held  in  a  particular  department 
until  given  to  those  for  whom  it  was  intended ;  he  had  no  reo- 
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oUection  of  having  seen  it,  and,  if  be  did,  did  not  examine  it. 
One  of  the  libellants  received  the  ticket  in  an  envelope ;  did 
not  look  at  it,  and  knew  nothing  of  its  contents,  and  the  others 
did  not  see  it.  There  was  no  proof  whatever  that  Mr.  Potter 
or  the  libellants  ever  had  their  attention  called  to  the  notices 
on  the  back  of  the  paper,  or  ever  read  or  assented  to  what  was 
printed  thereon. 

The  injured  baggage  was  checked  from  London  to  New 
York  direct,  after  it  had  been  properly  marked  and  labelled 
for  the  hold,  in  accordance  with  an  arrangement  between  the 
steamship  company  and  the  London  and  Northwestern  Rail- 
way for  checking  baggage  through,  the  practice  of  the  com- 
pany being  to  furnish  its  alternative  labels  for  passengers' 
baggage,  indicating  the  place  in  which  the  baggage  should  be 
put. 

The  baggage  was  not  put  in  the  hold  proper  but  stowed  in 
compartment  No.  3  of  the  Orlop  deck,  where  the  mails  were 
also.  This  compartment  was  about  twenty-five  feet  in  length, 
had  watertight  bulkheads  at  each  end,  was  ordinarily  a  safe 
place  for  the  baggage  of  passengers,  and  frequently  so  used. 
It  had  three  or  four  portholes  on  each  side,  considerably  above 
the  water  line,  closed  in  the  usual  way,  with  glass,  covered 
over  with  an  iron  protector  called  a  dummy. 

On  the  morning  of  January  25,  it  was  found  that  a  port- 
hole was  broken  in  Orlop  No.  3,  and  that  the  whole  compart- 
ment was  flooded  with  sea  water.  On  which  side  of  the  ship 
the  shattered  porthole  was  located  was  not  shown. 

The  log  contained  this  entry :  '^  Jany.  25th.  Commenced 
with  clear  weather  and  a  high  westerly  swell  From  seven 
to  eight  A.M.  vessel  passed  through  a  quantity  of  wood,  ap- 
parently deck  planking,  and  about  eight  a.m.  it  was  found 
that  the  after  port  in  the  mail  room  had  been  broken  through 
by  the  sea  or  by  wreckage,  and  that  a  large  quantity  of  water 
had  found  its  way  in  and  damaged  the  mails  and  baggage. 
The  broken  port  was  at  once  replaced  by  a  spare  one,  and 
measures  were  taken  to  remedy  the  damage  as  much  as 
possible." 

The  captain  testified :  '^  When  I  got  up  in  the  morning,  the 
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first  thing  I  saw  when  I  came  out  of  the  chart  room  were 
some  planks,  floating  wreckage  that  the  ship  had  evidently 
passed  through  in  the  dark,  and  was  passing  through  at  the 
time;  and  there  was  a  pretty  rough  sea.  I  saw  this  port 
after  it  was  stove  in,  and  it  was  forced  right  in.  The  glass 
had  broken  in  a  great  many  pieces,  and  the  iron  dummy  pro- 
tecting it  was  forced  off  the  hinges  and  turned  right  back  — 
which  could  not  possibly  have  been  done  by  the  sea  alone." 

The  chief  officer  was  called  as  a  witness  by  libellants,  and 
testified  that  he  was  on  the  bridge  on  the  morning  of  the 
25th  from  six  to  eight;  that  they  "had  rough  seas;  a  bad 
choppy  sea  " ;  that  he  "  saw  one  piece  of  wreckage ;  it  looked 
like  deal;  it  was  a  good  sized  piece  of  timber;  it  was  on  the 
port  side,  away  from  the  ship."  His  evidence  leaves  it  doubt- 
ful whether  he  inspected  Orlop  No.  3  on  the  day  the  voyage 
commenced.  As  to  whatever  inspection  he  made,  he  states : 
"I  merely  opened  the  watertight  door  and  looked  in."  At 
first  he  said  that  he  had  not  made  an  examination  of  Orlop 
No.  3  before  the  25th  since  leaving  port,  but  afterwards  that 
he  was  mistaken  and  that  he  was  down  to  the  Orlop  "  the  day 
after  we  left  Queenstown  "  ;  and  that  the  accident  might  have 
occurred  on  any  one  of  the  intervening  days.  He  was  asked 
on  cross-examination  on  behalf  of  the  steamship:  "What 
called  your  attention  to  this  damage  to  the  baggage?  A. 
The  wash  of  the  water  when  I  opened  the  door.  You  see,  it 
is  all  in  total  darkness."  He  was  further  asked  and  answered 
^n  cross-examination  as  follows :  "  Q.  Were  these  portholes  in 
Orlop  No.  3  just  as  securely  protected  as  any  of  the  other 
portholes  in  the  hold?  A.  Oh,  yes;  more  so  if  anything. 
They  are  examined  by  an  officer  in  Liverpool,  and  he  signs 
a  paper  to  that  effect  —  says  the  ports  are  secure.  Q.  Were 
these  ports  examined  on  this  voyage  in  Liverpool?  A.  Yes, 
sir."  There  was  no  other  evidence  as  to  inspection  at  Liver* 
pool  in  respect  of  the  security  of  the  ports. 

Decree  was  entered  in  favor  of  libellants  for  the  full  amount 
of  damages  claimed  together  with  interest  and  costs.  56  Fed. 
Rep.  214.  From  this  decree  the  steamship  company  appealed 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit.    After 
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the  appeal  was  taken,  a  motion  was  made  before  a  judge  of 
that  court  for  leave  to  take  new  proofs  under  the  rules  of 
that  court,  which  was  denied.  Subsequently  claimant  moved 
for  leave  to  put  in  evidence  certain  reported  cases,  and  this 
motion  was  denied. 

The  Circuit  Court  of  Appeals  directed  the  District  Court  to 
enter  a  decree  in  favor  of  each  of  the  libellants  for  the  sum 
of  $48.67  and  interest  from  January  25,  1892,  and  costs  in 
the  District  Court,  with  costs  of  the  appeal  to  the  company.. 
20  U.  S.  App.  503.  Whereupon  the  cause  was  brought  here 
by  a  writ  of  certiorari.  Afterward  diminution  of  the  record 
was  suggested,  and  a  writ  of  certiorari  issued  to  bring  up  the 
transcript  of  the  proceedings  on  the  application  to  take  ad- 
ditional testimony,  etc.,  and  it  was  transmitted  accordingly ; 
but  as  the  court  found  nothing  justifying  revision  in  this 
regard  this  requires  no  further  notice. 

Mr.  Frederick  W.  Whitridge  and  Mr.  WiUard  Parker 
Butler  for  libellants. 

Mr.  Everett  P.  Wheeler  for  steamship  company. 

Mr.  Chief  Jitstiob  Fullbb,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

By  the  contract  in  this  case,  the  steamship  company 
agreed  to  land  libellants  with  their  luggage  at  the  port  of 
New  York,  and  none  of  the  alleged  exceptions  or  conditions 
were  referred  to  therein.  They  were  notices  and  nothing 
more,  and  it  cannot  be  held  as  matter  of  law,  that,  whether 
they  were  regulations  for  the  conduct  of  business  or  limita- 
tions upon  common  law  obligations,  they  constituted  any  part 
of  the  contract. 

Such  is  the  rule  in  England,  where  this  contract  between 
the  ship  owner,  a  British  corporation,  and  citizens  of  the 
United  States,  was  entered  into. 

In  Richardson^  Spence  dk  Co.  et  al.  v.  Bowntree^  (1894)  App. 
Cas.  217,  the  respondent  had  paid  passage  money  for  a  voy- 
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age  on  appellants'  steamer,  and  had  received  a  ticket  folded 
up  so  that  no  writing  was  visible  unless  she  opened  it,  but  on 
which  were  the  words :  "  It  is  mutually  agreed  for  the  con- 
sideration aforesaid  that  this  ticket  is  issued  and  accepted 
upon  the  following  conditions."  One  of  the  conditions  was : 
^^The  company  is  not  under  any  circumstances  liable  to  an 
amount  exceeding  100  dollars  for  loss  of  or  injury  to  the 
passenger  or  his  luggage."  Respondent  having  brought  an 
action  against  appellants  to  recover  damages  exceeding  one 
hundred  dollars  for  personal  injuries,  certain  questions  were 
left  to  the  jury,  in  response  to  which  they  found  that  she 
knew  there  was  writing  or  printing  on  the  ticket,  but  did  not 
know  that  the  writing  or  printing  contained  conditions  relat- 
ing to  the  terms  of  the  contract  of  carriage,  and  that  appel- 
lants did  not  do  what  was  reasonably  sufficient  to  give  her 
notice  of  the  conditions ;  and  returned  a  verdict  in  her  favor 
for  one  hundred  pounds.  The  House  of  Lords  affirmed  the 
judgment  of  the  Court  of  Appeal  that  there  was  evidence 
upon  which  the  jury  could  properly  find  as  they  did,  and 
that  judgment  was  properly  entered  for  plaintiff  upon  the 
findings. 

The  Lord  Chancellor,  Lord  Herschell,  said:  "Now,  those 
are  questions  which  the  majority  of  the  Court  of  Appeal,  in 
the  case  of  Parker  v.  South  Eastern  Railway  Company^  pointed 
out,  by  their  judgment,  ought  to  be  left  to  the  jury.  That 
was  a  case,  in  its  broad  features,  very  similar  to  this,  inasmuch 
as  the  plaintiff  there  had  deposited  some  luggage  at  the  lug- 
gage office  of  one  of  the  railway  companies,  and  received  ia 
return  for  the  deposit  of  the  luggage  a  ticket  on  which  there 
was  printed  *  See  back,'  and  on  the  back  were  certain  condi- 
tions by  which  it  was  sought  to  limit  the  liability  of  the  com. 
pany.  The  majority  of  the  Court  of  Appeal  held  that  they 
could  not  say,  as  matter  of  law,  that  by  reason  of  taking  that 
ticket  in  exchange  for  the  goods  the  plaintiff  was  bound  by 
the  conditions;  that  there  were  questions  to  be  determined 
by  the  jury,  and  that  upon  their  determination  would  depend 
the  liability  of  the  defendants. 

"  My  Lords,  the  only  question  that  now  comes  before  this 
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House  is  whether  there  was  any  evidence  to  go  to  the  jury 
upon  which  they  could  properly  find  the  answer  that  they 
did  to  the  last  two  questions.  Now,  what  are  the  facts,  and 
the  only  facts,  bearing  upon  this  question  which  were  proved 
before  the  jury?  That  the  plaintiff  paid  the  money  for  her 
passage  for  the  voyage  in  question,  and  that  she  received  this 
ticket  handed  to  her  folded  up  by  the  ticket  clerk,  so  that  no 
writing  was  visible  unless  she  opened  and  read  it.  There  are 
no  facts  beyond  those.  Nothing  was  said  to  draw  her  atten- 
tion to  the  fact  that  this  ticket  contained  any  conditions; 
and  the  argument  of  the  appellants  is,  and  must  be,  this,  that 
where  there  are  no  facts  beyond  those  which  I  have  stated 
the  defendants  are  entitled,  as  a  matter  of  law,  to  say  that 
the  plaintiff  is  bound  by  those  conditions.  That,  my  Lords, 
seems  to  me  to  be  absolutely  in  the  teeth  of  the  judgment  of 
the  Court  of  Appeal  in  the  case  of  Parker  v.  South  Eastern 
Railway  Company^  with  which  I  entirely  agree ;  nor  does  it 
seem  to  me  consistent  with  the  case  of  Henderson  v.  Stevenson 
in  your  Lordships'  House  when  that  case  is  carefully  consid- 
ered." Parker  v.  South  Eastern  Hailway  Company^  2  C.  P.  D. 
416 ;  1 C.  P.  D.  618 ;  Henderson  v.  Steomson,  L.  R  2  H.  L.  So. 
470. 

In  Henderson  v.  Stevenson^  a  ticket  having  on  its  face  only 
the  words  "Dublin  to  Whitehaven,"  was  given  by  a  steam 
packet  company  to  a  passenger,  who  without  looking  at  it, 
paid  for  it,  and  went  on  board  their  steamer.  The  ship  was 
wrecked,  the  passenger  lost  all  his  luggage,  and  brought  an 
action  tigainst  the  company.  The  defence  was  that  on  the 
back  of  the  ticket  these  words  were  printed :  "  This  ticket  is 
issued  on  the  condition  that  the  company  incur  no  liability 
whatever  in  respect  of  loss,  injury  or  delay  to  the  passenger, 
or  to  his  (or  her)  luggage,  whether  arising  from  the  act, 
neglect  or  default  of  the  company  or  their  servants,  or  other- 
wise." Judgment  was  given  against  the  company  and  affirmed 
by  the  House  of  Lords.  The  Lord  Chancellor,  Lord  Cairns, 
said,  among  other  things :  "  It  seems  to  me  that  it  would  be 
extremely  dangerous,  not  merely  with  regard  to  contracts  of 
this  description,  but  with  regard  to  all  contracts,  if  it  were  to 
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be  held  that  a  docament  complete  upon  the  face  of  it  can  b& 
exhibited  as  between  two  contracting  parties,  and,  without 
any  knowledge  of  anything  beside,  from  the  mere  circum- 
stance that  upon  the  back  of  that  document  there  is  something 
else  printed  which  has  not  actually  been  brought  to  and  has 
not  come  to  the  notice  of  one  of  the  contracting  parties,  that 
contracting  party  is  to  be  held  to  have  assented  to  that  which 
he  has  not  seen,  of  which  he  knows  nothing,  and  which  is  not 
in  any  way  ostensibly  connected  with  that  which  is  printed  or 
written  upon  the  face  of  the  contract  presented  to  him.  I 
am  glad  to  find  that  there  is  no  authority  for  such  a  proposi- 
tion in  any  of  the  cases  that  have  been  cited."  It  was  held 
that  a  mere  nbtice  from  the  steam  packet  company,  without 
the  passenger's  assent,  would  not  discharge  it  from  perform- 
ing its  duty  to  carry  safely  and  securely  unless  prevented  by 
unavoidable  accident. 

The  rule  is  not  otherwise  in  this  country,  and  is  stated  in 
Wheeler  on  the  Modern  Law  of  Carriers,  263,  thus:  "A  notice 
or  memorandum,  even  though  printed  upon  the  bill  of  ladings 
or  other  contract  of  the  carrier,  unless  referred  to  in  the  body 
of  the  contract  and  thus  made  a  part  of  it,  is  no  more  than  a 
notice,  and  does  not  form  a  part  of  the  contract  between  the 
shipper  and  the  carrier." 

In  Michigan  Central  Railroad  v.  Mineral  Springs  Manu- 
facturing Co.^  16  Wall.  318,  it  was  held  that  although  a  com- 
mon carrier  might  limit  his  common  law  liability  by  special 
contract,  assented  to  by  the  consignor  of  goods,  an  unsigned 
notice  printed  on  the  back  of  a  receipt  did  not  amount  to 
such  contract,  though  the  receipt  with  such  notice  on  it  might 
have  been  taken  by  the  consignor  without  dissent  And  New 
Jersey  Steam  Navigation  Company  v.  Merchants^  Bankj  6 
How.  344,  was  cited  to  the  point  that  nothing  short  of  an 
express  stipulation  by  parol  or  in  writing  should  be  permitted 
to  discharge  the  carrier  from  duties  which  the  law  has  annexed 
to  his  employment. 

In  New  York  Central  <k  Hudson  Biver  Railroad  v,  Fraloff^ 
100  U.  S.  24, 27,  this  court  said :  '^  It  is  undoubtedly  competent 
for  carriers  of  passengers,  by  specific  regulations,  distinctly 
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brought  to  the  knowledge  of  the  passenger y  which  are  reasonable 
ia  their  character  and  not  inconsistent  with  any  statute  or  their 
duties  to  the  public,  to  protect  themselves  against  liability,  as 
insurers,  for  baggage  exceeding  a  fixed  amount  in  value,  except 
upon  additional  compensation,  proportioned  to  the  risk." 

In  MaZone  v.  Boston  cfe  Worcester  Railroad^  12  Gray,  388, 
it  was  ruled  that  there  was  no  presumption  of  law  that  a 
passenger  on  a  railroad  has  read  a  notice  limiting  the  liability 
of  the  railroad  corporation  for  baggage,  printed  upon  the 
back  of  a  check  delivered  him,  having  on  the  face  the  words 
"Look  on  the  back,"  and  that  the  question  of  notice  was 
properly  submitted  to  the  jury  as  a  question  of  fact.  And  see 
Brown  v.  Eastern  Railroad^  11  Cush.  97 ;  Merchant^  Despatch 
Transpoi'tation  Co,  v.  Theilbar,  86  Illinois,  71 ;  Rawson  v. 
Pennsylvania  Railroad^  48  N.  Y.  212 ;  Wilson  v.  Chesapeake 
<&  Ohio  Railroad^  21  Grattan,  654. 

On  the  evidence,  we  are  unable  to  conclude  that  the  libel- 
lants  should  be  held  bound,  as  matter  of  fact,  by  any  of  the 
alleged  conditions  or  limitations.  They  were  not  included  in 
the  contract  proper,  in  terms  or  by  reference. 

The  contract  was  signed  in  writing  on  behalf  of  the  steam- 
ship company,  but  the  notices  were  not.  Libellants  did  not 
sign,  nor  were  they  required  to  do  so,  nor  was  it  contemplated 
that  they  should. 

The  ticket  was  sent  to  the  oflSce  of  the  father  of  two  of  the 
libellants  and  was  forwarded  or  handed  to  one  of  them  in  an 
envelope.  It  was  not  seen  by  her  until  taken  up  in  the  middle 
of  the  ocean,  nor  by  either  of  the  others  at  all.  The  attention 
of  neither  of  them  was  called  to  the  notices,  nor  in  any  way  to 
the  ticket,  nor  had  either  of  them  read  it,  or  read  any  of  the 
printed  matter,  in  fine  type,  by  which  the  contract  for  passage 
was  surrounded.  The  father  of  the  two  young  ladies  had 
directed  passage  to  be  engaged,  and  it  is  true  that  he  had 
been  in  the  habit  of  using  such  tickets  himself  in  crossing,  but 
there  was  no  evidence  that  his  attention  had  ever  been  particu- 
larly called  to  them ;  he  had  never  read  them ;  and  he  had  no 
idea  that  the  limitations  contended  for  had  ever  been  claimed 
to  have  been  imposed  thereby. 

VOL.  CLXVI— 26 
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We  quite  agree  with  Lord  O'Hagan  ia  Henderson  v.  Steven- 
son^ that  ^'  when  a  company  desires  to  impose  special  and  most 
stringent  terms  upon  its  customers,  in  exoneration  of  its  own 
liability,  there  is  nothing  unreasonable  in  requiring  that  those 
terms  shall  be  distinctly  declared  and  .deliberately  accepted." 

But  while  we  hold  that  libellants  were  not  subjected  to 
these  alleged  conditions  and  limitations,  and  that,  therefore, 
the  Court  of  Appeals  erred  in  its  conclusion  that  each  of  them 
was  limited  in  recovery  to  £10,  a  limitation  which  we  must 
say  does  not  strike  us  as  exactly  reasonable  in  view  of  the 
**  twenty  cubical  feet"  of  luggage  for  each,  which  the  com- 
pany had  expressly  contracted  to  carry,  the  question  still 
remains,  on  the  doctrine  of  implied  exceptions,  whether  the 
injury  here  was  by  the  act  of  God,  for  which  the  company 
was  not  liable.  The  burden  in  this  respect  is  on  the  carrier. 
Clark  V.  Baniwell^  12  How.  272;  Transportation  Company 
V.  Downer,  11  Wall.  129;  The  Edwin  L  Motrison,  153  U,  S. 
199 ;  The  Caledonia,  157  U.  S.  124. 

The  act  of  God,  said  Chancellor  Kent  (vol.  2,  p.  597),  means 
"inevitable  accident,  without  the  intervention  of  man  and 
public  enemies";  and  again  (vol.  3,  p.  216),  that  "perils  of 
the  sea  denote  natural  accidents  peculiar  to  that  element, 
which  do  not  happen  by  the  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence.  A  casxts  fortuitus  was 
defined  in  the  civil  law  to  be,  quod  damno  fatali  continffit, 
cuivis  diligentissiyno  possit  contingere.  It  is  a  loss  happening 
in  spite  of  all  human  effort  and  sagacity."  The  words  "  perils 
of  the  sea "  may,  indeed,  have  grown  to  have  a  broader  sig- 
nification than  "  the  act  of  God,"  but  that  is  unimportant  here. 

Judge  Shipman  in  the  Court  of  Appeals  quotes  from  1  Par- 
sons on  Shipping,  255,  the  definition  there  given  of  the  "  act 
of  God,"  and  the  reason  for  it,  as  follows :  "  The  '  act  of  God ' 
is  limited,  as  we  conceive,  to  causes  in  which  no  man  has  any 
agency  whatever;  because  it  was  intended  never  to  raise,  in 
the  case  of  the  common  carrier,  the  dangerous  and  difficult 
question  whether  he  actually  had  any  agency  in  causing  the 
loss;  for,  if  this  were  possible,  he  should  be  held." 

We  think  it  quite  clear  that  the  damage  complained  of  can- 
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not  be  held  to  have  been  the  result  of  such  inevitable  accident. 
The  evidence  was  wholly  unsatisfactory  as  to  any  inspection 
of  the  porthole  before  the  vessel  left  Liverpool.  What  the 
chief  officer  says  in  that  regard,  in  answer  to  leading  questions, 
is  manifestly  not  of  his  own  personal  knowletlge,  but  on  the 
assumption  that  such  inspection  had  taken  place,  because  it 
should  have,  which  could  have  been  established,  yet  was  not, 
by  calling  the  person  whose  duty  it  was  to  make  it.  Whether 
the  ports  were  properly  closed  when  the  vessel  sailed  was  not 
made  out,  nor  was  any  such  inspection  of  the  compartment, 
after  she  sailed,  proven,  as,  if  the  ports  were  not  properly  closed, 
would  have  detected  the  fact.  The  two  or  three  feet  of  water 
in  the  mail  room,  Orlop  No.  3,  was  perhaps  not  more  than 
might  have  been  taken  in  during  the  first  four  or  five  days  of 
the  voyage,  if  the  port  were  not  securely  fastened  and  par- 
tially open.  As. remarked  by  the  District  Judge,  whether  the 
covers  to  all  of  the  ports  in  the  mail  room,  where  this  baggage 
was  placed,  were  screwed  down  tight,  or  whether  some  of  them 
were  left  open  for  light  or  any  other  purpose,  was  not  affirma- 
tively shown.  The  theory  of  the  defence  was  that  the  break- 
ing of  the  port  was  caused  by  floating  wreckage,  and  while 
that  might  possibly  have  been  so,  there  was  no  evidence  di- 
rectly tending  to  establish  it  as  a  fact.  If  it  had  been  shown 
that  when  the  vessel  sailed  the  ports  were  in  proper  condition 
and  properly  closed,  and  that  this  was  their  condition  on  the 
day  before  the  accident  was  discovered,  that  would  have  pre- 
sented a  dififerent  question.  The  captain  testified  that  the  iron 
dummy  was  turned  back  in  a  way  which  could  not  have  been 
done  by  the  sea,  but  he  admitted  that  his  memory  was  treach- 
erous, after  the  lapse  of  time  ;  and  the  log  stated  that  the  port 
was  broken  "either  by  the  sea  or  by  wreckage,"  while  the 
chief  officer,  who  was  on  the  bridge,  as  the  captain  was  not, 
said  that,  between  six  and  eight  that  morning,  he  saw  only 
one  large  piece  of  wreckage,  which  was  '*  a  good  sized  piece 
of  timber  "  ;  "  on  the  port  side  ;  away  from  the  ship." 

And,  as  Judge  Brown  held,  if  the  wreckage  referred  to  was 
of  a  kind  adequate  to  force  open  an  iron  cover  properly  con- 
structed and  fii'mly  screwed  down  over  the  port,  then  it  de- 
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volved  upon  the  company  to  show  why  the  ship  did  not  steer 
away  from  the  wreckage  or  slacken  speed  while  passing  through 
it ;  and  this  was  not  attempted.  In  our  opinion  the  steamship 
company  failed  to  show  that  the  accident  was  one  which 
could  not  have  been  prevented  by  human  eflfort,  sagacity  and 
care,  and  we  perceive  no  reasonable  ground  for  disagreeing 
with  the  judgment  of  the  District  Court  upon  the  facts. 

The  order  of  the  Circuit  Court  of  Appeals  is  reversed^  and 
the  decree  of  the  District  Court  affirrned^  with  costs. 


ST.  LOUIS  V.  WESTERN  UNION  TELEGRAPH 
COMPANY. 

ERROB    TO    THE    CIRCUIT    COURT  OF    THE    UNITED    STATES  FOB    THE 
EASTERN    DISTRICT   OF   MISSOURI. 

No.  319.    Ai^ued  Mftreh  18, 19, 1897.  —  Dedded  April  5, 189T. 

Grayson  y.  Lynch,  1C3  U.  S.  468,  f  oUowed  to  the  point  that  the  special  finding 
of  facts  referred  to  in  the  acts  allowing  parties  to  submit  issues  of  fact 
in  civil  cases  to  be  tried  and  determined  by  the  conrt,  is  not  a  mere  report 
of  the  evidence,  bnt  a  finding  of  those  ultimate  facts,  upon  which  the  law 
must  determine  the  rights  of  the  parties ;  and,  if  the  finding  of  facts  be 
general,  only  such  rulings  of  the  court  in  the  progress  of  the  trial  can  be 
reviewed  as  are  presented  by  a  bill  of  exceptions,  and  in  such  case  the 
bill  of  exceptions  cannot  be  used  to  bring  up  the  whole  testimony  for 
review  any  more  than  in  a  trial  by  Jury. 

An  action  was  brought  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri  by  the  city  of  St. 
Louis,  seeking  to  recover  from  the  Western  Union  Telegraph 
Company  the  sum  of  five  dollars  per  annum  per  pole  for  1509 
telegraph  poles  which  the  defendant  maintained  on  the  streets 
of  that  city  between  July  1,  1884  and  July  1, 1887.  The  case 
was  tried  without  a  jury,  and  resulted,  on  June  17,  1889,  in  a 
judgment  in  favor  of  the  defendant,  the  court  holding  that  the 
burden  imposed  was  a  privilege  or  license  tax,  which  the  city 
had  no  authority  to  impose.    A  writ  of  error  was  sued  out 
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of  this  court,  where  it  was  held  that  the  municipal  charge  in 
question  was  not  in  the  nature  of  a  privilege  or  license  tax,  but 
was  a  rental  charge  for  the  permanent  and  exclusive  appro- 
priation of  those  spaces  in  the  streets  which  are  occupied  by 
the  telegraph  poles.  To  the  defence  asserted  by  the  telegraph 
company  that  by  ordinance  the  city  had  contracted  with  de- 
fendant to  permit  the  erection  of  these  poles  in  consideration 
of  the  right  of  the  city  to  occupy  and  use  the  top  cross-arm  of 
any  pole  for  its  own  telegraph  purposes,  free  of  charge,  it  was 
replied  by  this  court  that  there  was  nothing  in  the  record  to 
show  that  any  of  the  poles  were  erected  under  or  by  virtue  of 
the  ordinance  mentioned,  and  that,  therefore,  so  far  as  the  facts 
appeared  there  was  simply  a  temporary  matter  of  street  regu- 
lation, and  one  subject  to  change  at  the  pleasure  of  the  city. 
But  this  court  did  not  find  it  necessary  to  consider  the  matter 
of  this  ground  of  defence  at  length,  as,  on  the  new  trial  awarded, 
the  facts  in  respect  thereto  could  be  more  fully  developed.  It 
was  further  claimed  by  the  telegraph  company  that  the  ordi- 
nance charging  five  dollars  a  pole  per  annum  was  unreasonable. 
But  this  court  thought  this  question  also  should  be  passed  for 
further  investigation  on  the  new  trial.     148  U.  S.  92. 

Thereafter,  in  January,  1894,  the  second  trial  was  proceeded 
with,  a  jury  being  waived,  and  resulted  in  a  judgment  in  favor 
of  the  defendant.  The  present  writ  of  error  was  then  sued 
out  from  this  court. 

M/\  W.  C.  Marshall  for  plaintiff  in  error. 

Jfefr.  Joh7i  7*^.  Dillon  and  Mr,  Eleneious  Smith  for  defendant 
in  error.  Mr.  George  11.  Fearons  and  Mr.  Joseph  Dickson 
were  on  their  brief. 

Mr.  Justice  Shiras,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  are  urged  in  the  argument  for  the  plaintiff  in  error  to 
convict  the  Circuit  Court  of  error  in  holding  that  a  contract 
existed  between  the  city  and  telegraph  company,  which  con- 
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tract  would  be  impaired  by  the  ordinance  imposing  a  charge' 
upon  the  company  for  maintaining  its  poles  upon  the  streets, 
and  in  holding  that  said  ordinance  was  void  because  unreason- 
able and  oppressive. 

But,  in  the  view  that  we  take  of  this  record,  those  questions 
are  not  presented  for  our  determination.  The  case  was  tried  by 
the  court  without  a  jury,  and  the  record  shows  simply  a  gen- 
eral finding  and  a  rendition  of  judgment  in  favor  of  the  defend- 
ant. There  is  no  special  finding  of  facts,  and  therefore 
inquiry  in  this  court  must  be  limited  to  the  sufficiency  of  the 
complaint,  and  the  rulings,  if  any  be  preserved,  on  questions 
of  law  arising  during  the  trial.  In  such  cases  a  bill  of  excep- 
tions cannot  be  used  to  bring  up  the  whole  testimony  for  revieiv 
any  more  than  in  a  trial  by  jury.  NorriB  v.  Jackson ^  9  Wall. 
.125,  128 ;  Lehnen  v.  Dickson,  148  U.  S.  71. 

When  all  the  evidence  had  been  adduced  in  the  case  the 
plaintiff  asked  the  court  to  declare  the  law  to  be  as  follows : 

"  The  court  declares  the  law  to  be  that,  under  the  pleadings 
and  evidence  herein,  ordinance  No.  11,604"  (which  was  the 
ordinance  which  granted  the  company  the  right  to  maintain 
its  poles,  upon  condition  that  the  city  should  occupy  the  top 
cross-bar  free  of  charge),  "  is  not  a  contract  between  the  plain- 
tiff and  defendant,  but  is  simply  a  municipal  regulation,  which 
the  city  has  a  right  to  change  at  any  time  it  sees  fit,  and  that 
ordinance  No.  12,783  "  (which  was  the  ordinance  imposing  the 
charge  of  five  dollai*s  per  pole  annually)  "is  a  valid  ordinance 
regulation,  and  that  the  defendant  is  bound  thereby." 

"The  court  declares  the  law  to  be  that  upon  the  pleadings 
and  evidence  in  this  case  ordinance.  No.  12,733  is  a  valid  ordi- 
nance and  is  not  void  as  being  unreasonable,  oppressive  or 
unjust." 

"The  court  declares  the  law  to  be  that  upon  the  pleadings 
and  evidence  in  this  case  the  plaintiff  is  entitled  to  recover 
from  the  defendant  the  sum  of  $22,635,  with  interest  thereon 
at  the  i-ate  of  six  per  cent  from  the  7th  day  of  April,  1888." 

The  refusal  of  the  court  so  to  hold  was  excepted  to  and  is 
assigned  for  error.  But  these  were  rulings  which  involved 
a  determination  of  facts^  and  as  those  facts  are  not  found  for 
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US  by  a  special  finding  by  the  court,  and  as  the  evidence  which 
developed  the  facts  is  not  brought  to  our  notice  by  exception 
to  its  competency  or  relevancy,  no  questions  of  law  are  pre- 
sented for  our  review. 

It  is  true  that  an  agreed  statement  of  facts  was  stipulated 
into  the  record  of  the  case  from  the  former  trial ;  but  addi- 
tional evidence  was  introduced  at  this  trial,  and  the  prayers 
were  based  on  the  entire  evidence. 

It  was  said  in  Grayson  v.  Lynch^  163  U.  S.  468,  472,  that 
^Hhis  court  has  held  in  a  series  of  cases  that  the  special  find- 
ings of  facts,  referred  to  in  the  acts  allowing  parties  to  submit 
issues  of  fact  in  civil  cases  to  be  tried  and  determined  by  the 
court,  is  not  a  mere  report  of  the  evidence,  but  a  finding  of  those 
ultimate  facts  upon  which  the  law  must  determine  the  rights 
of  the  parties ;  and,  if  the  findings  of  facts  be  general,  only 
such  rulings  of  the  court  in  the  progress  of  the  trial  can  be 
reviewed  as  are  presented  by  a  bill  of  exceptions,  and  that  in 
such  case  a  bill  of  exceptions  cannot  be  used  to  bring  up  the^ 
whole  testimony  for  review  any  more  than  in  a  trial  by  jury." 
Norris  v.  Jackson^  9  Wall.  125;  Dirst  v.  Morris^  14  Wall. 
484 ;  Boogher  v.  Insurance  Co,y  103  U.  S.  90 ;  Lehnen  v.  Dick- 
son, 148  U.  S.  72. 

The  judgment  of  the  Circuit  Court  is  accordingly 

Affirmed. 


lASIGI  V.  VAN  DE  CARK. 

APPKAL    FROM    THE    DISTRICT    COURT    OF    THE    UNITED    STATES    FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  740.    Argued  March  23, 189T.  —  Decided  April  5,  1897. 

lasigl.  Consul  General  of  Turkey  in  Boston,  was  arrested  in  New  York, 
Febmary  14,  1897,  on  a  warrant  Issued  by  a  tnagiMtrate  of  tlie  latter  city, 
to  await  tlie  warrant  of  the  governor  of  New  York  on  the  requisition  of 
the  governor  of  Massachusetts  for  his  surrender  as  a  fugitive  from 
justice  in  that  State,  where  he  was  charged  with  having  committed 
the  crime  of  embezzlement.  On  the  18th  of  February  he  applied  to  the 
District  Court  of  the  United  States  for  a  writ  of  habeas  corpus,  on  thet 
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groand  that  the  proceedings  before  the  city  magistrate  were  without 
authority  or  jurisdiction,  because  of  his  consular  office.  The  writ  was 
Issued  and  a  liearing  had  March  12.  The  District  Court  dismissed  the 
writ,  and  remanded  the  prisoner,  from  which  judgment  an  appeal  was 
taken.  On  the  19th  of  March  the  State  Department  was  informed  tluit 
lasigi  had  been  removed  from  liis  consular  office  by  the  Turkish  govern- 
ment on  the  9th  of  that  month.  Held,  that  the  order  of  the  District 
Court  remanding  him  to  custody  was  not  erroneous. 
Nishimura  Ekiu  v.  United  Stales,  142  U.  S.  G51,  followed  to  the  point  that 
the  object  of  a  writ  of  habeas  corpus  Is  to  ascertain  whether  the  prisoner 
applying  for  it  can  be  legally  detained  hi  custody ;  and  if  sufficient 
ground  for  his  detention  be  shown,  he  Is  not  to  be  discharged  for  defects 
in  the  original  arrest  or  commitment. 

The  case  is  stated  in  the  opinion. 

JUr.  Fredei'ic  R,  Coiidert^  Jr.^  for  appellant.*  Mr,  Charles 
Frederic  Adams  and  Mr.  David  Keane  were  on  his  brief. 

Mr.  John  D.  Lindsay  for  appellee.  Mr.  W.  M.  K.  OleoU 
and  Mr.  Albert  Stickneij  were  on  his  brief. 

'  Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court 

Joseph  A.  lasigi,  a  native  born  citizen  of  Massachusetts, 
was  arrested,  February  14^,  1897,  on  a  warrant  issued  by  one 
of  the  city  magistrates  of  the  city  of  New  York,  as  a  fugitive 
from  the  justice  of  the  State  of  Massachusetts,  charged  with 
having  committed  the  crime  of  embezzlement  in  that  State, 
and,  upon  examination,  was  committed,  February  16,  to  the 
custody  of  the  warden  and  keeper  of  the  city  prison  of  the 
city  of  New  York  to  await  the  warrant  of  the  governor  of 
New  York  on  the  requisition  of  the  executive  authority  of  the 
State  of  Massachusetts  for  his  surrender  as  such  fugitive,  pur- 
suant to  Part  six,  Chapter  I  of  Title  4,  of  the  Code  of  Criminal 
Procedure  of  New  York,  §§  828,  830. 

On  the  18th  of  February  he  filed  a  petition  for  the  writ  of 
habeas  corpus  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  to  procure  his  release 
from  custody,  which  averred  that  he  was  the  Consul  General 
of  the  Sultan  of  Turkey  at  Boston,  duly  recognized  as  such 
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by  the  government  of  the  United  States ;  that  the  embezzle- 
ment was  charged  to  have  occurred  on  July  1, 1892;  that  he 
had  never  been  indicted  by  a  grand  jury  for  the  commission 
of  any  crime ;  that  he  was  arrested  while  on  a  visit  to  New 
York,  where  access  was  impossible  to  his  books  and  papers  to 
vindicate  himself;  and  that  the  proceedings  before  the  city 
magistrate  were  without  authority  or  jurisdiction  because  of 
bis  consular  office. 

The  writ  was  issued  and  a  hearing  had,  and  on  the  twelfth 
day  of  March  the  District  Court  entered  an  order  dismissing 
the  writ  and  remanding  lasigi  to  custody.  From  this  order 
an  appeal  was  allowed  to  this  court. 

The  contention  of  petitioner  was  that  no  court  of  the  State 
of  Massachusetts  had  jurisdiction  to  entertain  a  criminal  prose- 
cution against  him  by  reason  of  the  matters  specified  in  the 
commitment,  jurisdiction  being  vested,  because  of  his  official 
position,  exclusively  in  the  Federal  courts;  but  the  conclusion 
of  the  District  Court  rested  on  the  ground  that  whatever  im- 
plications in  favor  of  exclusive  Federal  jurisdiction  might  be 
claimed,  they  were  in  no  way  incompatible  with  the  prelimi- 
nary arrest  by  the  magistrate  for  removal  to  the  State  where 
the  crimes  charged  against  him  were  alleged  to  have  been 
committed,  and  where  all  questions  as  to  the  proper  tribunal 
for  trial  could  be  more  properly  heard  and  determined. 

On  the  argument  in  this  court,  it  appeared  from  a  com- 
munication from  the  Assistant  Secretary  of  State,  under  date 
of  March  19,  that  lasigi  had  been  removed  from  his  consular 
office,  and  that  all  official  connection  between  him  and  the 
Turkish  government  had  been  severed,  as  the  Department 
of  State  had  been  officially  informed  by  the  Turkish  minister 
on  the  ninth  of  March. 

Therefore  when  the  order  remanding  lasigi  to  the  custody 
of  the  state  officer  was  entered,  he  was  not  holding  a  consular 
office,  and  the  supposed  objection  to  his  detention  for  extradi- 
tion to  Massachusetts  did  not  exist. 

As  under  §  761  of  the  Revised  Statutes  it  is  the  duty  of 
the  court,  justice  or  judge  granting  the  writ,  on  hearing,  "  to 
dispose  of  the  party  as  law  and  justice  require,"  the  question 
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at  once  arises  whether  the  order  of  the  District  Court  dis- 
missing the  writ  should  be  reversed,  and  petitioner  absolutely 
discharged,  because  the  objection  existed  when  the  writ  issued, 
although  it  did  not  when  the  order  was  entered,  even  if  such 
an  objection  were  ever  tenable,  which  we  do  not  intend  in  the 
slightest  degree  to  intimate  it  could  be. 

If  the  application  for  the  writ  had  been  made  on  the  twelfth 
of  March,  it  could  not  have  been  awarded,  on  the  ground 
alleged  in  this  petition,  and  as,  on  that  day,  the  petitioner 
could  not  have  been  discharged  on  that  ground,  in  accordance 
with  the  principles  of  law  and  justice,  we  are  unable  to  hold 
that  the  order  of  the  District  Court  was  erroneous.  Ex  parte 
RoyaU,  117  U.  S.  241 ;  Ex  parte  Watkins,  3  Pet.  193,  201 ;  Ex 
parte  Milligan^  4  Wall.  2,  111. 

In  Ex  parte  Ilitz,  111  U.  S.  766,  an  application  was  mado 
for  a  writ  of  certiorari  commanding  the  Supreme  Court  of 
the  District  of  Columbia  to  certify  to  this  court  an  indict- 
ment, and  the  proceedings  thereunder,  against  Hitz  in  that 
court,  on  the  ground  that  when  the  indictment  was  filed  and 
when  the  offences  charged  thereunder  were  committed,  he 
was  the  diplomatic  representative  of  the  Swiss  Confederation 
duly  accredited  and  recognized  by  the  United  States  under 
the  title  of  Political  Agent.  It  appeared  that  Hitz  was  for 
many  years  the  Consul  General  of  the  Swiss  Confederation 
within  the  United  States,  and  was  also  accredited  to  the 
United  States  by  the  same  government  as  Political  Agent. 
On  the  30th  of  May,  1881,  he  was  requested  by  the  Swiss 
government  to  resign  both  these  offices,  and  this  he  did  on 
the  15th  of  June.  The  indictment  was  iiled  on  the  17th  of 
June,  and  on  the  20th  of  June  his  resignations  were  accepted. 
The  writ  of  certiorari  was  denied. 

In  Nishimura  Ekiu  v.  United  States^  142  U.  S.  651,  the 
writ  of  haheaa  corpus  was  sued  out  May  13,  1891,  by  a  female 
subject  of  the  Emperor  of  Japan,  detained  at  San  Francisco 
by  a  state  inspector  of  immigration,  with  the  approval  of  the 
collector,  for  the  reason  that,  under  existing  laws,  she  should 
not  be  permitted  to  land  in  the  United  States.  After  the 
issue  of  the  writ,  and  before  a  hearing,  and  on  May  14,  one 
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John  L.  Hatch  was  appointed  United  States  inspector  of 
immigration  at  that  port,  who,  on  May  16,  made  the  inspec- 
tion and  examination  required  by  the  act  of  March  3,  1891, 
c.  551,  which  he  reported  to  the  collector,  and,  on  May  18,  he 
intervened  in  opposition  to  the  writ  of  habeas  corpus^  stating 
his  doings  and  insisting  that  under  the  act  his  finding  and 
decision  were  reviewable  by  the  superintendent  of  immigra- 
tion and  the  Secretary  of  the  Treasury  only.  The  Circuit 
Court  sustained  the  intervention  and  remanded  petitioner, 
and  its  order  was  affirmed  on  appeal  by  this  court.  It  was 
said  by  Mr.  Justice  Gray,  delivering  the  opinion,  that :  "  A 
writ  of  habeas  corpus  is  not  like  an  action  to  recover  damages 
for  an  unlawful  arrest  or  commitment,  but  its  object  is  to 
ascertain  whether  the  prisoner  can  legally  be  detained  in 
custody ;  and  if  sufficient  ground  for  his  detention  by  the  gov- 
ernment is  shown,  he  is  not  to  be  discharged  for  defects  in  the 
original  arrest  or  commitment." 

The  proceeding  here  was  a  state  proceeding  in  aid  of  a 
prosecution  for  the  violation  of  state  laws,  and  under  such 
circumstances  the  courts  of  the  United  States  may  exercise  a 
discretion  in  determining  the  question  of  discharge.  Cook  v. 
HaH,  146  U.  S.  183. 

And  we  think  the  case  falls  within  the  principle  of  the  rule 
kid  down  in  Nishimxira  Ekiu  v.  United  States. 

Order  affirmed. 


HOOE  V.  JAMIESON. 

ERROR  TO  THE  CIRCUIT   COURT  OF  THE    UNITED    STATES    FOE    THE 
WESTERN    DISTRICT  OF  WISCONSIN. 

N0.3T4.    Submitted  March  1, 1897.— Decided  April  5, 1S97. 

A  citizen  of  the  District  of  Columbia  cannot  maintain  an  action  against  a 
citizen  of  Wisconsin,  on  the  ground  of  diverse  cltizenshipt  in  a  Circuit 
Court  of  the  United  States  in  that  State ;  even  though  a  competent  per- 
son be  joined  with  him  as  co-plaintiff. 

The  case  is  stated  in  the  opinion. 


Digiti 


zed  by  Google 


396  OCTOBER  TERM,  1896. 

Opinion  of  the  Court. 
Mr.  A.  R.  Buahnell  for  plaintiffs  in  error. 

Mr,  S.  S.  Barney  for  defendants  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Wis- 
consin, by  the  complaint  in  which  plaintiflFs  in  error  alleged 
that  they  resided  in  and  were  citizens  of  the  city  of  Washing- 
ton, D.  C.,  and  that  defendants  all  resided  in  and  were  citizens 
of  the  State  of  Wisconsin.  Defendants  moved  to  dismiss  the 
action  on  the  ground  that  the  Circuit  Court  had  no  juris- 
diction as  the  controversy  was  not  between  citizens  of  dif- 
ferent States.  The  Circuit  Court  ordered  that  the  action  be 
dismissed  unless  plaintiffs  within  five  days  thereafter  should 
so  amend  their  complaint  as  to  allege  the  necessary  jurisdic- 
tional facts.  Plaintiffs  then  moved  for  leave  to  amend  their 
complaint  by  averring  that  three  of  them  were  when  the  suit 
was  commenced,  and  continued  to  be,  citizens  of  the  District 
of  Columbia,  but  that  one  of  them  was  a  citizen  of  the  State 
of  Minnesota,  and  that  each  was  the  owner  of  an  undivided 
one  fourth  of  the  lands  and  premises  described  in  the  com- 
plaint, and  that  they  severally  claimed  damages  and  dem&ndecl 
judgment.  This  motion  was  denied  and  the  action  dismissed. 
Plaintiffs  sued  out  this  writ  of  error  under  the  act  of  March  3, 
1891,  c.  617,  §  5,  and  the  Circuit  Court  certified  to  this  court 
these  questions  of  jurisdiction : 

"  First.  Whether  or  not  said  complaint  sets  forth  any  cause 
of  action  in  which  there  is  a  controversy  between  citizens 
of  different  States,  so  as  to  give  said  Circuit  Court  jurisdiction 
thereof : 

"  Second.  Whether  or  not  said  complaint  as  so  proposed 
to  be  amended  would,  if  so  amended,  ^et  forth  any  cause  of 
action  in  which  there  is  a  controversy  between  citizens  of  dif- 
ferent States,  so  as  to  give  said  Circuit  Court  jurisdiction 
thereof." 

The  judicial  power  extends  under  the  Constitution  to  con- 
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troversies  between  citizens  of  different  States,  and  the  Judici- 
ary Act  of  17S9  provided,as  does  the  act  of  March  3,  1887,  as 
corrected  by  the  act  of  August  13,  1888,  25  Stat.  433,  c.  866, 
that  the  Circuit  Courts  of  the  United  States  should  have 
original  cognizance  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity  in  which  there  should  be  a  controvei*sy 
between  citizens  of  different  States. 

We  see  no  reason  for  arriving  at  any  other  conclusion  than 
that  announced  by  Chief  Justice  Marshall  in  Hepburn  v. 
EUzeyy  2  Cranch,  445,  February  term,  1805,  "  that  the  mem- 
bers of  the  American  confederacy  only  are  the  States  con- 
templated in  the  Constitution  "  ;  that  the  District  of  Columbia 
is  not  a  State  within  the  meaning  of  that  instrument;  and 
that  the  courts  of  the  United  States  have  no  jurisdiction  of 
cases  between  citizens  of  the  District  of  Columbia  and  citizens 
of  a  State. 

In  Sirawbridge  v.  CurtisSj  3  Cranch,  267,  it  was  held  that 
if  there  be  two  or  more  joint  plaintiffs  and  two  or  more  joint 
defendants,  each  of .  the  plaintiffs  must  be  capable  of  suing 
each  of  the  defendants  in  the  courts  of  the  United  States  in 
order  to  support  the  jurisdiction ;  and  in  Smith  v.  Lyon^  133 
U.  S.  315,  Strawh7^dge  v.  Curtiss  was  followed,  and  it  was 
decided  that  under  the  acts  of  1887  and  1888  the  Circuit 
Court  has  not  jurisdiction,  on  the  ground  of  diverse  citizen- 
ship, if  there  are  two  plaintiffs  to  the  action  who  are  citizens 
of  and  residents  in  different  States  and  the  defendant  is  a 
citizen  of  and  resident  in  a  third  State,  and  the  action  is 
brought  in  the  State  in  which  one  of  the  plaintiffs  resides. 

JVew  Orleans  v.  Winter^  1  Wheat.  91,  was  an  action  in 
ejectment  brought  by  two  plaintiffs  claiming  as  joint  heirs, 
and  it  appeared  that  one  of  them  was  a  citizen  of  the  State  of 
Kentucky,  and  that  the  other  was  a  citizen  of  the  Territory 
of  Mississippi.  It  was  held  that  jurisdiction  could  not  be 
maintained,  and  Chief  Justice  Marshall,  delivering  the  opinion 
of  the  court,  said :  "  Gabriel  Winter,  then,  being  a  citizen  of 
the  Mississippi  Territory,  was  incapable  of  maintaining  a  suit 
alone  in  the  District  Court  of  Louisiana.  Is  his  case  mended 
by  being  associated  with  others  who  are  capable  of  suing  in 
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that  court?  In  the  case  of  Strawlridge  v.  Curtiss,  it  was 
decided,  that  where  a  joint  interest  is  prosecuted,  the  juris- 
diction cannot  be  sustained,  unless  each  individual  be  entitled 
to  claim  that  jurisdiction.  In  this  case  it  has  been  doubted, 
whether  the  parties  might  elect  to  sue  jointly  or  severally. 
However  this  may  be,  having  elected  to  sue  jointly,  the 
court  is  incapable  of  distinguishing  their  case,  so  far  as  re- 
spects jurisdiction,  from  one  in  which  they  were  compelled  to 
unite." 

In  Peninsular  Iron  Co.  v.  Stone^  121  U.  S.  631,  the  interests 
of  the  parties  being  separate  and  distinct,  but  depending  on 
one  contract,  plaintiffs  elected  to  sue  on  the  common  obliga- 
tion, and  the  case  was  dismissed  under  the  rule  in  New  Orleans 
V.  Winter. 

In  Barney  v.  Baltimore^  6  Wall.  280,  287,  which  was  a  bill 
for  partition,  it  appeared  that  some  of  the  defendants  were  citi- 
zens of  the  District  of  Columbia  and  some  of  them  citizens 
of  Maryland,  and,  in  dismissing  the  case  for  want  of  juris- 
diction, the  court,  through  Mr.  Justice  Miller,  said :  "  In  the 
case  of  Hepburn  v.  Ellzey^  it  was  decided  by  this  court,  speak- 
ing through  Marshall,  C.  J.,  that  a  citizen  of  the  District  of 
Columbia  was  not  a  citizen  of  a  State  within  the  meaning  of 
the  Judiciary  Act,  and  could  not  sue  in  a  Federal  court.  The 
same  principle  was  asserted  in  reference  to  a  citizen  of  a  Terri- 
tory, in  the  case  of  New  Orleans  v.  Winter^  and  it  was  there 
held  to  defeat  the  jurisdiction,  although  the  citizen  of  the 
Territory  of  Mississippi  was  joined  with  a  person  who,  in 
suing  alone,  could  have  maintained  the  suit.  These  rulings 
have  never  been  disturbed,  but  the  principle  asserted  has  been 
acted  upon  ever  since  by  the  Courts  when  the  point  has  arisen." 

Many  other  decisions  are  to  the  same  effect,  and  in  the  late 
case  of  Merchant^  Cotton  Press  Co.  v.  Insurance  Co.^  151  U.  S. 
368,  384r,  the  rule  in  New  Orleans  v.  Winter  was  applied  and 
it  was  held  that ''  the  voluntary  joinder  of  the  parties  has  the 
same  effect  for  purposes  of  jurisdiction  as  if  they  had  been 
compelled  to  unite." 

In  the  case  at  bar  no  application  was  made  for  leave  to 
discontinue  as  to  the  three  plaintiffs  who  were  citizens  of  the 
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District  of  Columbia,  and  to  amend  the  complaint  and  pro- 
ceed with  the  cause  in  favor  of  that  one  of  the  plaintiffs 
alleged  to  be  a  citizen  of  Minnesota.  Jurisdiction  of  the 
case  as  to  four  plaintiffs  could  not  be  maintained  on  the 
theory  that  when  the  trial  terminated  it  might  be  retained  as 
to  one.    The  Circuit  Court  was  right  and  its  judgment  is 

Affirmed. 


HooE  V.  Werner.  No.  373.  Submitted  with  No.  374,  above, 
and  on  the  same  briefs. 

The  Chief  Justice  :  The  only  difference  between  this  case  and 
that  just  decided  is  that  the  proposed  amendment  was  allowed  and 
the  action  then  dismissed  for  want  of  jurisdiction.  For  the  reasons 
above  given,  this  case  must  take  the  same  course  as  that. 

Judgment  affirmed. 


MARTIN  V.  ATCHISON,  TOPEKA  AND  SANTA  F£ 
EAILROAD  COMPANY. 

ERROR  TO  THE  SUPREME  COURT   OF  THE  TERRITORY   OF  NEW 

MEXICO. 

No.  170.    Submitted  Junuary  25, 1897.  —  Decided  April  6, 1897. 

The  plaintiff  in  error  was  in  the  employment  of  the  defendant  in  error  as  a 
common  laborer.  While  on  a  hand  car  on  the  road,  proceeding  to  his 
place  of  worki  he  was  run  into  by  a  train,  and  seriously  injured.  It  was 
claimed  that  the  collision  was  caused  by  carelessness  and  negligence  on 
the  part  of  other  employes  of  the  company,  roadmaster,  foreman  of 
the  gang  of  laborers,  conductor,  etc.  Held,  that  the  co-em  ploy  6s  whose 
negligence  was  alleged  to  have  caused  the  injury  were  fellow-servants  of 
the  plaintiff,  and  hence  that  the  defendant  was  not  liable  for  the  injuries 
caused  by  that  negligence. 

The  case  is  stated  in  the  opinion. 

J/r.  JVeiU  B.  Field  for  plaintiff  in  error. 
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Mr.  E,  D.  Kenna  and  Mr.  Robert  Dunlap  for  defendant  in 
error. 

Me.  Justice  Peckham  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiff  in  error  to  recover 
damages  for  injuries  sustained  by  him  by  being  run  over  by 
a  train  on  a  railroad  belonging  to  the  defendant,  near  Albu- 
querque, New  Mexico.  The  case  was  tried  before  a  jury  in 
the  District  Court  of  the  Second  Judicial  District  of  that  Ter- 
ritory, and  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of 
$8000.  Judgment  having  been  entered,  the  railroad  company 
took  the  case,  by  writ  of  error,  to  the  Supreme  Court  of  the 
Territory,  which  court  reversed  the  judgment,  and  directed 
judgment  for  the  railroad  company,  and  for  costs  against  the 
plaintiff,  who  thereupon  sued  out  a  writ  of  error  frona  this 
court,  and  the  case  is  now  here  for  review. 

On  the  trial  evidence  was  given  showing  substantially  the 
following  facts :  The  plaintiff  had  been  employed  by  the  rail- 
road company  at  Albuquerque,  New  Mexico,  as  a  common 
laborer,  "  fixing  the  road,  straightening  out  the  rails  and  fix- 
ing ties  wherever  required  ";  he  was  about  thirty-nine  years  of 
age  and  had  been  so  employed  by  the  company,  through  one 
of  its  section  foremen,  for  several  months  prior  to  the  happen- 
ing of  the  accident.  He  was  under  the  orders  of  the  section 
foreman  and  was  to  do  what  the  foreman  told  him.  The  sec- 
tion foreman  was  employed  by  the  roadmaster  and  the  fore- 
man employed  the  men ;  the  roadmaster  directed  the  section 
foremen  what  work  to  do  and  where  to  do  it ;  he  laid  out  the 
work  for  them  and  told  them  what  to  do.  The  section  fore- 
man employed  the  men  and  saw  that  they  did  the  work  prop- 
erly. If  the  foreman  thought  a  man  ought  to  be  discharged, 
he  would  see  the  roadmaster  or  send  him  a  request  that  the 
man  should  be  discharged,  and  the  roadmaster  had  the  power 
to  discharge  him.  The  men  under  the  section  foreman,  like 
the  plaintiff,  were  paid  by  the  agents  of  the  company,  who 
came  along  the  line  in  a  pay  car. 

On  June  5,  1889,  while  the  plaintiff  was  thus  employed,  be 
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came  to  the  station  at  Albuquerque  about  6.45  o'clock  in  the 
morning  for  the  purpose  of  going  to  his  work  on  a  hand  jjar 
with  one  Mares,  bis  co-laborer,  and  Charles  Smith,  his  section 
foreman.  The  place  where  they  were  to  work  was  about 
eight  or  nine  miles  north  from  Albuquerque  on  the  line  of  the 
road.  A  few  minutes  before  seven  the  party,  consisting  of 
the  section  foreman,  Mares  and  the  plaintiflF,  started  on  a  hand 
car  for  the  place  where  they  were  to  work  during  the  day. 
They  went  north  upon  the  road  for  three  or  four  hundred 
yards  and  there  the  car  was  stopped,  and  the  men  got  off 
and  procured  a  barrel  of  water,  which  was  placed  on  the  car, 
and  the  men  again  started  north  to  continue  their  ride.  All 
three  men  worked  the  crank  on  the  hand  car,  but  just  as  they 
started  Mares  said  to  the  foreman  that  he  thought  the  work 
train  seemed  to  be  starting  from  Albuquerque  towards  them, 
The  track  at  that  point  was  straight  and  the  view  to  the  sta- 
tion was  unobstructed.  Plaintiff  then  turned  his  head  back-, 
wards  towards  the  station,  when  the  foreman  told  him  not  to 
do  that ;  that  he  had  no  business  to  do  it,  and  that  it  was  not, 
his  business  to  watch  for  trains,  and  that  he,  the  foreman, 
would  take  care  of  that.  Plaintiff  thereupon  turned  his  head 
away  from  the  station  and  continued  to  look  north,  the  way 
they  were  going.  They  worked  the  crank  so  that  the  car  was 
going  as  rapidly  as  they  could  make  it,  all  three  men  having 
their  heads  turned  towards  the  north.  In  the  meantime  a 
work  train  backed  out  from  the  station  at  Albuquerque,  going 
north,  and  continued  backing  rapidly  until  it  was  moving  at 
the  rate  of  seventeen  or  eighteen  miles  an  hour.  Before  the 
men  on  the  hand  car  had  proceeded  very  far  along  the  road 
they  were  overtaken  by  the  work  train,  which  ran  over  them, 
killing  the  foreman  and  badly  injuring  the  plaintiff  and  Mares. 
Neither  of  the  latter  had  heard  the  approach  of  the  train  ;  it 
was  under  the  management  of  a  conductor,  and  at  that  time 
there  was  a  roadraaster  on  the  train  who  had  control  of  the 
line  of  road  where  the  accident  occurred.  He  was  not  in  charge 
of  the  running  of  the  train,  but  the  train  went  to  different 
points  on  the  road  as  he  had  occasion  to  visit  them  for  work- 
ing purposes.     Some  of  the  hands  on  the  work  train  saw  the 
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hand  car  a  short  distance  before  it  was  struck,  and  one  of 
them  tried  to  communicate  with  the  engineer  of  the  train,  but 
failed.  No  one  on  the  hand  car  was  looking  backward  or  saw 
the  approach  of  the  work  train. 

It  was  claimed  in  the  petition  on  the  part  of  the  plaintiff 
that  the  accident  occurred  from  the  neglect  of  the  conductor 
and  of  the  hands  on  the  work  train,  and  also  by  reason  of 
the  neglect  of  the  section  foreman  on  the  hand  car  with  the 
plaintiff  in  ordering  plaintiff  to  face  north  while  working  the 
car,  and  in  not  keeping  a  lookout  himself  for  the  approach  of 
the  train  from  behind. 

The  defendant  had  filed  a  plea  of  not  guilty. 

Upon  the  trial  of  the  action,  after  the  evidence  for  both 
sides  had  been  introduced  and  each  side  had  rested  the  case, 
the  defendant  moved  the  court  "  to  instruct  the  jury  to  find 
for  the  defendant  upon  the  ground  that  the  negligence,  if  any, 
through  which  the  plaintiff  was  injured  was  the  negligence  of 
the  fellow-servants  of  the  plaintiff,  for  which  the  defendant 
is  not  liable."  After  hearing  arguments,  the  court  overruled 
the  defendant's  motion,  and  counsel  for  the  defendant  then 
and  there  excepted. 

After  the  verdict  for  plaintiff  had  been  rendered  and  judg- 
ment entered  thereon,  the  defendant  obtained  a  writ  of  error 
from  the  Supreme  Court  of  the  Territory  to  review  the  rul- 
ings of  the  District  Court.  Various  assignments  of  errors 
were  made,  and  among  them  was  the  eighth,  which  reads 
as  follows:  ^'The  court  erred  in  not  sustaining  defendant's 
motion  to  instruct  the  jury  to  find  a  verdict  in  favor  of  the 
defendant,  and  the  defendant  not  guilty." 

The  Supreme  Court  held  that  whatever  negligence  was 
proved,  as  against  the  employes  of  the  defendant,  such  negli- 
gence was  that  of  fellow-servants  with  the  plaintiff,  and  on 
that  ground  the  judgment  was  reversed  and  judgment  ordered 
in  favor  of  the  defendant,  with  costs. 

The  plaintiff  seeks  here  a  reversal  of  the  last  judgment 

"We  think  the  decision  of  the  Supreme  Court  was  right  and 
that  the  judgment  entered  thereon  must  be  affirmed. 

The  cases  of  Baltimore  dk  Ohio  liailroad  Company  v.  Ba^i^h^ 
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149  U.  S.  368 ;  Northern  Pacific  Railroad  Company  v.  Hamhly^ 
154  U.  S.  349 ;  Northern  Pacific  Railroad  Company  v.  Peter- 
S(m<i  162  U.  S.  346;  and  Northern  Pacific  Railroad  Company 
V.  Charless^  162  U.  S.  359,  cover  this  case  in  all  its  aspects, 
and  render  it  entirely  clear  that  the  employes  of  the  defend- 
ant herein,  whose  negligence  caused  the  injury  to  the  plaintiff, 
were  his  fellow-servants  at  that  time,  and  hence  the  defendant 
cannot  be  held  liable  to  plaintiff  for  the  injuries  sustained  by 
hira  as  a  result  of  that  negligence. 

The  counsel  for  the  plaintiff  has  argued  before  us  that  the 
defendant  must  be  held  responsible  because  the  plaintiff  had 
been  directed  by  the  foreman,  under  whose  orders  he  was 
placed,  to  look  north  while  he  was  on  the  car,  and  had  re- 
ceived the  foreman's  assurance  that  he  (the  foreman)  would 
warn  hira  of  the  approach  of  danger,  and  that  as  the  forcr 
man  failed  to  do  so  it  was  the  failure  of  the  defendant  to  do 
something  which  it  was  bound  as  a  master  to  do  in  further- 
ance of  the  obligation  it  was  under  to  see  that  the  plaintiff 
had  a  reasonably  safe  place  in  which  to  perform  his  work. 
We  do  not  perceive  that  the  doctrine  as  to  the  duty  of  the 
master  to  furnish  a  safe  place  for  the  servant  to  work  in  has 
the  slightest  application  to  the  facts  of  this  case.  There  is 
no  intimation  in  the  evidence  nor  is  any  claim  made  that  the 
hand  car  upon  which  the  plaintiff  was  riding  was  not  properly 
equipped  and  in  good  repair,  and  in  every  way  fit  for  the  pur- 
pose for  which  it  was  used.  It  was  a  perfectly  safe  and  proper 
means  of  transit  in  and  of  itself  from  the  station  at  Albuquer- 
que to  the  point  where  the  plaintiff  was  going  to  work.  The 
negligence  of  the  section  foreman  in  failing  to  note  the  ap- 
proaching train  and  to  give  the  proper  warning,  so  that  the 
car  might  be  taken  from  the  track,  was  not  the  neglect  of  the 
defendant  in  regard  to  the  performance  of  any  duty  which  as 
master  it  owed  the  plaintiff.  If  the  car  were  rendered  unsafe, 
it  was  not  by  reason  of  any  lack  of  diligence  on  the  part  of 
the  defendant  in  providing  a  proper  car,  but  the  danger  arose 
simply  because  a  fellow-servant  of  the  plaintiff  failed  to  dis- 
charge his  own  duty  in  watching  for  the  approach  of  a  train 
from  the  south. 
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Upon  an  examination  of  the  cases  above  cited  it  will  be 
found  that  the  principles  therein  laid  down  clearly  and  plainly 
cover  this  case. 

The  judgment  must  be 

Affirmed. 

Mr.  Justice  Hablan  dissented. 


THE  UMBRIA.1 

CERTIOBARI   TO  THE   CIRCUIT   COURT  OF   APPEALS   FOB  THE    SECOND 

CIRCUIT. 

Ko.  29.    Ai^ed  March  27, 80, 1896 ;  March  2,  8, 1S07.  —  Decided  April  5,  1997. 

The  Umbiia,  a  pas9en«;fer  steamer  carrying  the  mails,  coming  out  from  the 
harbor  of  New  Yorlc  at  full  speed  about  midday  in  a  fog  whicli  was  at 
times  dense  and  at  times  intermittent,  collided  with  the  Iberia  about 
eleven  miles  from  the  entrance  to  the  harl)or  and  sank  her.  lleld^  tliat 
the  Urobria  was  gravely  at  fanlt  in  the  matter  of  speed,  and  that  this 
fault  was  not  lessened  by  the  fact  that  passenger  steamers  carrying  the 
mails  run  at  full  speed  in  a  fog  in  order  to  pass  the  foggy  belt. 

Accepting,  in  the  absence  of  other  evidence,  the  testimony  of  the  officers 
and  crew  of  the  Iberia  as  conclusive,  the  court,  while  of  opinion  that  It 
would  have  been  more  prudent  not  to  have  changed  her  course  in  man- 
ner as  set  forth  in  the  Statement  of  the  Case,  is  unwilling  to  say  that  the 
doing  so  was  necessarily  a  fault  on  her  part. 

Tlie  general  consensus  of  opinion  in  this  country  is  that  in  a  fog  a  steamer 
is  bound  to  use  only  sucli  precautions  as  will  enable  tier  to  stop  in  time 
to  avoid  a  collision,  after  the  approaching  vessel  comes  in  sight,  pro- 
vided such  approaching  vessel  is  herself  going  at  the  moderate  speed 
required  by  law. 

The*  damages  should  not  have  been  divided  by  the  court  below.  Tlie 
majority  of  this  court  tliinlc  that  the  Iberia  was  not  in  fault  under  the 
circumstances  set  forth  in  the  statement  of  the  case,  and  the  other  mem- 
1)ers  of  the  court  are  of  opinion  that  her  fault,  if  any,  did  not  contribute 
to  the  collision. 

Ill  cases  of  total  loss  estimated  profits  of  a  charter  party  not  yet  entered 
upon  are  always  rejected;  and  there  is  nothing  In  the  facts  to  take  this 
case  out  of  the  general  rule. 

*  The  docket  title  of  this  case  is :  77te  Cunard  Steamship  Company  {lim- 
ited) oicnernfthe  Steamship  Umhria  v.  Cyprien  Fabre,  Manager  of  the  Com- 
patjnie  Fran*;aise  de  Navigation  111  vapeur. 
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This  was  a  suit  in  admiralty,  brought  in  the  District  Court 
for  the  Eastern  District  of  New  York,  by  the  owners  of  the 
French  steamship  Iberia  against  the  British  steamship  Um- 
bria,  to  recover  damages  for  a  collision,  which  took  place 
about  a  quarter  past  one  in  the  afternoon  of  November  10, 
1S88,  in  a  dense  fog  off  the  coast  of  Long  Island,  about  eleven 
miles  from  the  entrance  to  New  York  harbor,  and  six  miles 
south  of  Rockaway  Beach. 

The  Iberia  was  a  French  steamship  240  feet  long,  of  1059 
tons  register,  capable  of  a  speed  of  from  9^  to  10  knots  an 
hour,  was  laden  with  a  valuable  cargo,  and  bound  from  the 
Red  Sea  and  Mediterranean  ports  to  New  York.  She  had 
been  in  a  fog  since  8  o'clock  in  the  morning,  was  running 
with  her  engines  "  easy,"  the  lowest  order  short  of  stopping, 
at  a  speed  of  3^  to  4  knots  an  hour  on  a  W.N.W.  course, 
and  making  occasional  soundings  with  her  lead.  On  two 
occasions,  within  a  half  hour  preceding  the  collision,  she  had 
heard  the  whistle  of  an  approaching  steamer  a  little  on 
her  port  bow,  had  altered  her  course  two  points  to  the  star- 
board, kept  on  until  the  whistles  indicated  that  the  steamei's 
were  passed,  and  then  returned  to  her  former  course.  About 
a  quarter  of  an  hour  after  passing  the  last  of  these  steamei'S 
she  heard  a  whistle  which  proved  to  be  that  of  the  Umbria, 
bearing  about  two  points  on  her  port  bow.  Immediately,  as 
on  the  previous  occasions,  her  head  was  put  two  points  more 
to  starboard,  a  short  whistle  was  blown,  her  helm  was 
steadied  upon  a  N.W.  course,  and  held  so.  While  so  proceed- 
ing, after  four  or  five  minutes,  several  more  of  the  Umbria^s 
whistles  were  heard,  all  bearing  about  the  same  direction 
from  the  Iberia  (allowing  two  points  for  the  porting),  the 
sound  rapidly  increasing  in  volume.  Finally  the  Umbria  her- 
self came  into  view  about  900  feet  away,  and  bearing  about 
five  points  on  her  port  hand.  She  then  put  her  engines  full 
speed  ahead  in  an  attempt  to  escape  the  Umbria  by  crossing 
her  bow  and  had  nearly  passed  her,  when  the  Umbria  struck 
her  stem  on  at  an  angle  of  about  six  or  seven  points,  and  cut 
her  stern  completely  off. 

The  Umbria  was  a  steamship  of  the  Cunard  line,  525  feet 
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long,  of  3450  tons  register,  capable  of  a  speed  of  19^  knots  an 
hour,  and  was  bound  upon  a  voyage  from  New  York  to  Liver- 
pool, laden  with  a  cargo,  and  having  on  board  a  number  of 
passengers.  After  passing  Sandy  Hook  and  discharging  her 
]nlot,  she  was  put  upon  a  compass  course  of  E.  by  S.  J  S. 
From  half  past  twelve,  when  she  discharged  her  pilot  at  the 
outer  buoy,  until  the  collision,  she  was  kept  at  full  speed  more 
or  less  of  the  time,  as  the  intermittent  character  of  the  fog 
permitted,  sounding  her  whistle  at  intervals  of  a  minute  or 
two.  The  French  steamship  Normandie  discharged  her  pilot 
ahead  of  the  Umbria,  and  proceeded  on  her  course  a  little 
more  to  the  southward  than  the  latter;  at  times  being  in 
sight  of  the  Umbria  and  again  being  concealed  by  the  fog. 
Her  whistle  was  heard  from  time  to  time  on  board  the  Um- 
bria and  off  her  starboard  quarter,  the  latter  having  passed 
her  before  she  reached  the  place  of  collision.  Shortly  after 
one  o'clock  the  fog  thickened,  and  while  the  Umbria  was  run- 
ning at  full  speed,  a  very  faint  single  blast  of  a  whistle,  which 
subsequently  proved  to  be  from  the  Iberia,  was  thought  to 
be  heard  on  the  Umbria's  starboard  bow,  apparently  a  long 
distance  off  and  well  to  the  southward.  Upon  hearing  this 
whistle,  and  at  ten  minutes  past  one,  her  speed  was  reduced 
by  order  of  her  master,  and  attention  given  toward  the  direc- 
tion of  the  sound  for  a  repetition  of  the  signal.  Shortly  after- 
wards a  second,  and,  as  some  say,  a  third,  whistle  was  heard, 
still  apparently  a  long  distance  off,  on  the  Umbria's  starboard 
bow,  and  well  to  the  southward.  The  master  of  the  Umbria 
thereupon  determined  that  the  signals  which  had  been  heanl 
were  from  a  steamship  approaching  on  a  course  parallel  to  his 
own  ;  and  concluding  that  the  Umbria  was  clear  of  her,  and 
that  she  would  probably  port  her  helm  to  avoid  the  Norman- 
die,  ordered  her  engines  full  speed  ahead  at  eleven  minutes 
past  one  o'clock.  Within  a  minute  from  the  time  such  order 
was  given,  another  whistle  was  heard  closer  to  the  Umbria 
and  drawing  ahead  of  her,  and  almost  simultaneously  the 
Iberia  loomed  in  sight,  a  little  on  the  Umbria's  starboard  bow, 
on  a  course  crossing  her  own  nearly  at  right  angles,  and  about 
twice  the  Umbria's  length  away.    The  Umbria's  engines  were 
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immediately  reversed  at  full  speed,  her  helm  put  hard  aport, 
but  before  the  Iberia  had  crossed  her  course  the  collision 
ensued.  She  struck  the  Iberia  on  the  port  side,  about  thirty- 
feet  forward  of  her  stern,  cut  her  completely  in  two,  and 
passed  on  out  of  sight  in  the  fog. 

Upon  this  state  of  facts  the  District  Court  held  the  Umbria 
to  have  been  solely  in  fault  for  the  collision,  entered  an  inter- 
locutory decree,  January  13,  1890,  to  that  effect,  40  Fed.  Rep. 
893,  and  referred  the  question  of  damages  to  a  commissioner, 
who  made  a  report  to  Avhich  both  parties  filed  exceptions. 
One  of  the  exceptions  taken  by  the  libellant,  the  owner  of  the 
Iberia,  was  sustained  by  the  court,  and  in  accordance  there- 
with a  new  report  was  made  and  a  final  decree  entered  July  3, 
1891,  for  the  sum  of  $147,500.17.  Claimant  appealed  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  which  ren- 
dered a  decision  by  a  divided  court,  sustaining  the  decree  of 
the  District  Court  as  to  the  fault  of  the  Umbria,  but  finding 
the  Iberia  also  to  have  been  in  fault ;  first,  because,  after  hear- 
ing the  first  whistle  of  the  Umbria,  she  changed  her  course 
without  knowing  the  latter's  bearing,  course  or  speed ;  and 
second,  because  she  violated  Article  18  of  the  International 
Regulations,  by  continuing  on,  when  she  knew,  or  ought  to 
have  known,  that  the  courses  of  the  two  vessels  were  crossing, 
and  thereby  involving  risk  of  collision.  1  U.  S.  App.  614. 
The  decision  of  the  District  Court  was  also  reversed  upon  the 
question  involved  in  the  exception  to  the  master's  report.  A 
rehearing  having  been  refused,  libellant  applied  to  this  court 
for  a  writ  of  certiorari,  which  was  granted. 

The  case  was  argued  on  the  27th  and  30th  March,  1896. 

Mr,  Frank  D.  Sturges  and  Mr.  Frederic  R,  Couderi  for  the 
Umbria,    Mr.  Edward  L.  Oicen  was  on  their  brief. 

Mr.  Robert  D.  Benedict  for  the  Iberia. 

On  the  21st  December,  1896,  the  case  was  ordered  to  be  re- 
stored to  the  docket  for  reargument  on  the  question  whether 
the  Iberia  was  in  fault.  This  reargument  took  place  March 
2,  3,  1897. 
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Mr,  Frederic  R.  Coudert  for  the  Umbria. 
Mr.  Robert  D,  Benedict  for  the  Iberia. 

Mr.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

1.  That  the  Umbria  was  gravely  in  fault  in  the  matter 
of  speed  is  too  clear  for  serious  argument.  She  was  within 
twelve  miles  of  one  of  the  most  frequented  harbors  in  the 
world,  in  the  track  of  vessels  bound  into  and  out  of  this  har- 
bor, and  was  running  at  a  speed  of  from  sixteen  to  nineteen 
knots  an  hour  through  an  intermittent  or  variable  fog,  which 
was  sometimes  so  dense  that  vessels  could  not  see  each  other 
more  than  one  or  two  lengths  off.  She  had  heard  at  least  two 
whistles  from  the  Iberia,  and  without  waiting  definitely  to 
locate  her,  had  ordered  her  engines  full  speed  ahead  within  a 
minute  from  the  time  she  hove  in  sight.  Her  excuse  is  that 
the  first  whistle  of  the  Iberia,  which  does  not  seem  to  have 
been  heard  by  the  master,  but  was  heard  by  some  of  the  other 
officers,  appeared  to  be  upon  the  starboard  bow,  apparently  a 
long  distance  off ;  that  the  second  whistle  also  seemed  a  long 
distance  off  and  well  to  the  southward ;  and  the  master,  sup- 
posing they  were  from  a  steamer  approaching  upon  a  course 
parallel  to  his  own,  concluded  that  he  was  clear  of  her  or  had 
shaken  her  off ;  that  the  approaching  steamer  would  probably 
port  her  helm  to  avoid  the  Normandie,  which  was  coming 
up  on  the  Umbria's  starboard  quarter,  and  therefore  ordered 
his  engines  full  speed  ahead  to  avoid  the  danger  consequent 
upon  such  a  movement  on  the  part  of  the  Iberia.  This  as- 
sumption was  clearly  an  insufficient  excuse  for  the  order.  It 
is  difficult  to  locate  the  exact  position  of  a  vessel  in  a  fog,  and 
still  more  difficult  to  determine  her  course  and  distance ;  and 
while  a  whistle  continues  to  be  heard  so  nearly  ahead,  it  is 
manifestly  unsafe  to  assume  that  she  is  upon  a  course  that 
will  take  her  clear.  The  assumption  might  be  justified  if  the 
signals  were  often  repeated  and  kept  constantly  growing 
fainter  or  broader  off  the  bow ;  but  in  this  case  the  Umbria 
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heard  but  two,  or  possibly  three,  whistles  from  the  Iberia,  the 
last  one  of  which  mast  have  seemed  nearer  than  the  first,  since 
the  steamers  were  rapidly  approaching  each  other.  The  Ibe- 
ria could  not  have  appeared  to  be  further  to  southward  than 
when  her  first  signal  was  blown,  since  she  had  then  ported 
two  points,  and  was  really  further  to  the  northward.  In  re- 
suming his  speed  under  such  circumstances,  the  master  acts 
at  his  peril.  As  was  said  by  Sir  Robert  Phillimore,  in  the 
case  of  The  Kirby  HaU,  8  P.  D.  71 :  "  We  wish  to  state  with 
as  much  emphasis  as  possible,  that  those  in  charge  of  a  ship, 
in  such  a  dense  fog  as  was  described  in  this  case,  should  never 
conjecture  anything  when  they  hear  a  whistle  in  such  close 
proximity,  as  was  the  case  here,  whether  the  sound  appears 
to  them  to  come  from  a  vessel  approaching  them  or  not." 
Of  course  there  is  a  point  depending  upon  the  number,  dis- 
tinctness and  apparent  position  of  the  approaching  signals, 
beyond  which  precautions  are  unnecessary  and  the  master  has 
the  right  to  assume  that  he  has  shaken  off  the  other  vessel, 
but  it  is  entirely  clear  that  that  point  had  not  been  reached 
in  this  case,  and  that  the  immediate  cause  of  the  collision  was 
the  order  to  go  ahead  at  full  speed  before  the  course  and  posi- 
tion of  the  Iberia  had  been  definitely  ascertained.  Indeed,  so 
gross  was  the  fault  of  the  Umbria  in  this  connection,  that  we 
should  unhesitatingly  apply  the  rule  laid  down  in  The  City  of 
New  York,  1*7  U.  S.  72,  85,  and  The  Zudvig  Hollerg,  157 
U.  S.  60,  71,  that  any  doubts  regarding  the  management  of 
the  other  vessel,  or  the  contribution  of  her  faults,  if  any,  to 
the  collision,  should  be  resolved  in  her  favor.  It  was  sug- 
gested upon  the  .argument  that  it  was  customary  for  large 
passenger  steamers  carrying  the  mails  to  run  at  full  speed  in  a 
fog,  and  that  this  was  really  the  safer  course  for  them,  as  the 
greater  the  speed  the  sooner  they  pass  the  foggy  belt.  How- 
ever this  may  be,  the  custom  is  not  one  to  which  the  courts 
can  lend  their  sanction,  as  it  implies  a  flagrant  disregard  of 
the  safety  of  other  vessels. 

2.  But  notwithstanding  the  negligence  of  the  Umbria,  the 
Iberia  was  chargeable  with  the  duty  of  taking  proper  pre- 
cautions, and,  in  judging  of  the  propriety  of  her  manoeuvres, 
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we  are  obliged  to  accept  the  testimony  of  her  officers  and 
crew  as  conclasive,  since  there  is  no  other  testimony  to  con- 
tradict it. 

It  appears  that  she  was  bound  toward  New  York  harbor 
upon  a  course  crossing  to  the  northward,  but  still  not  far  from 
parallel  to  that  of  the  Umbria,  and  was  proceeding  at  a  speed 
of  from  three  and  a  half  to  four  knots  an  hour.  Her  officers 
say  that  they  heard  the  Umbria's  first  whistle  about  two 
points  on  her  port  bow;  that  her  helm  was  immediately 
ported  and  her  head  put  two  points  more  to  starboard,  bring- 
ing her  upon  a  northwest  course,  which  she  held  until  she 
came  in  sight  of  the  Umbria.  This  brought  her  upon  a  course 
more  than  two  points  divergent  from  that  of  the  Umbria. 
While  proceeding  under  this  course,  several  more  whistles 
were  heard  from  the  Umbria,  bearing  in  about  the  same 
direction  (allowing  two  points  for  the  porting),  and  rapidly 
increasing  in  volume.  There  could  be  but  one  interpretation 
put  upon  these  signals.  A  steamer  was  drawing  rapidly 
nearer  upon  a  course  crossing  that  of  the  Iberia.  That  she 
was  nearing  her  was  evident  from  the  increasing  loudness  of 
each  succeeding  whistle;  that  she  was  not  upon  a  parallel 
course  was  evident  from  the  fact  that  the  Iberia  was  herself 
uiion  a  course  which,  if  continued,  would  have  carried  her 
ashore  upon  Kockaway  Beach.  The  probabilities  all  were  that 
the  other  steamer  was  bound  out  from  New  York  harbor. 

Under  such  circumstances,  and  in  view  of  the  fact  that  the 
exact  position  and  course  of  the  Umbria  could  not  be  deter- 
mined, we  think  it  would  have  been  more  prudent  on  the  part 
of  the  Iberia  not  to  have  changed  her  course  until  the  position 
and  course  of  the  approaching  steamer  had  been  definitely 
ascertains],  although  we  should  be  reluctant  to  hold  that  such 
change  of  course  was  a  fault  on  her  part,  which  should  con- 
demn her  in  a  moiety  of  the  damages.  There  are  undoubtedly 
authorities  and  some  expressions  of  this  court  to  the  effect  that 
a  change  of  the  helm,  in  ignorance  of  the  exact  position  and 
course  of  an  approaching  vessel,  is  a  fault,  although  we  have 
never  held  that  it  would  be  a  fault  in  every  case  presenting 
these  conditions.     The  Sea  Gull,  23  Wall.  165, 175, 177;  The 
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City  of  New  York,  147  U.  S.  72,  85 ;  TJu  James  Watt,  2  W. 
Rob.  270 ;  The  Alberta,  23  Fed.  Rep.  807,  811 ;  The  Bougain- 
ville, L.  K.  5  P.  C.  316 ;  The  Franconia,  4  Ben.  181,  185 ; 
The  Shakespeare,  4  Ben.  128;  The  Lome,  Stu.  Vice  Adm. 
177 ;  Western  Metropolis,  2  Ben.  399,  402 ;  The  Hammonia,  4 
Ben.  515,  522 ;  The  Northern  Indiana,  3  Blatch.  92,  110 ;  The 
North  Star,  43  Fed.  Rep.  807;  S.  C.  22  U.  S.  App.  242,  252 ; 
The  Fountain  City,  22  U.  S.  App.  301 ;  The  Arthur  Orr,  69 
Fed.  Rep.  350 ;  The  Resolution,  6  Asp.  Mar.  Cas.  363. 

We  think,  however,  that  a  more  reasonable  position  in  this 
connection  was  taken  by  the  House  of  Lords  in  the  case  of 
The  Yindomora,  (1891)  App.  Cas.  1,  in  which  it  was  held  that 
there  was  no  rigid  rule  that  where  two  steamships  were  ap- 
proaching each  other  in  a  fog  so  as  to  involve  risk  of  collision, 
neither  ship  ought  to  alter  her  helm  until  the  signals  of  the 
other  gave  clear  indication  of  her  direction;  and  that  each 
case  must  depend  upon  its  own  circumstances,  which  might 
afford  reasonable  ground  for  believing  what  the  direction 
must  be.  In  that  case  it  was  argued  that  one  of  the  steamers 
concerned  must  be  held  in  fault  for  having  starboarded  before 
her  officers  knew  the  direction  in  which  the  approaching 
steamer  was  coming.  In  considering  this.  Lord  Herschell  re- 
marked :  '^  I  do  not  think  the  cases  which  the  learned  counsel 
cited  support  the  proposition  that  there  is  any  such  absolute 
hard  and  fast  rule  as  that  a  vessel  having  only  the  indication 
of  a  single  whistle  from  the  other  vessel  is  never  justified 
in  manoeuvring,  and  must  always  be  held  to  blame  if  she 
does  manoeuvre.  I  should  be  very  sorry  to  say  anything  to 
indicate  any  dissent  from  the  view  that  where  two  vessels  are 
approaching  one  another  in  a  fog,  without  any  sufficient  in- 
dication to  justify  action,  neither  vessel  would  be  justified  in 
altering  her  course.  I  think  the  proper  steps  to  be  taken 
in  such  a  case  would  be  for  each  vessel  to  keep  the  course  on 
which  she  was  proceeding.  But  although  I  entirely  agree 
that  that  is  a  good  general  rule  to  lay  down,  yet  that  rule 
must  be  interpreted  in  each  case  according  to  the  circum- 
stances of  that  case.  It  is  impossible  to  lay  down  an  abstract 
rule  of  that  description  which  shall  be  applicable  to  all  cir- 
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cumstances,  to  all  parts  of  the  seas,  and  to  all  positions  of 
vessels."  In  that  case,  as  the  whistle  of  the  approaching 
steamer  was  heard  broad  off  the  starboard  bow,  it  was  held 
that  the  other  vessel  was  not  in  fault  for  starboarding,  and 
that  such  starboarding  did  not  contribute  to  the  collision. 
See,  also.  The  FranJdand  cfe  Kestrel,  L.  R.  4  P.  C.  529,  533. 

Upon  these  considerations,  while  we  think  it  would  have 
been  more  prudent  in  the  Iberia  not  to  have  changed  her 
course,  yet  in  view  of  the  fact  that  the  whistle  of  the  Umbria 
appeared  to  come  from  off  her  port  bow,  we  should  be  unwill- 
ing to  say  that  it  was  necessarily  a  fault  on  her  part  to  port 
her  helm  two  points,  the  effect  of  which  would  be  to  give  the 
Umbria  more  room.  It  is  possible  that,  under  the  peculiar 
circumstances,  the  Iberia  had  a  right  to  assume  that  the  Um- 
bria was  outward  bound  from  New  York,  and  pursuing  a 
course  substantially  parallel  to  her  own. 

The  question  whether  the  Iberia  performed  her  whole  doty 
in  continuing  upon  her  course,  even  at  a  low  rate  of  speed, 
instead  of  stopping  when  the  whistles  of  the  Umbria  were 
repeated  and  apparently  drawing  nearer,  remains  to  be  con- 
sidered. The  only  two  articles  of  the  Revised  International 
Regulations  of  1885  (23  Stat.  438)  which  have  any  pertinence 
to  the  case  are  the  following : 

"Art.  13.  Every  ship,  whether  a  sailing  ship  or  a  steam- 
ship, shall  in  a  fog,  mist  or  falling  snow  go  at  a  moderate 
speed." 

"  Art.  18.  Every  steamship,  when  approaching  another  ship 
so  as  to  involve  risk  of  collision  shall  slacken  her  speed,  or 
stop  and  reverse,  if  necessary." 

The  former  of  these  articles  deals  with  the  general  speed  of 
ships  in  a  fog;  the  latter,  with  the  special  precautions  to  be 
observed  after  the  proximity  of  another  vessel  has  been  ascer- 
tained by  her  signals.  As  the  general  speed  of  the  Iberia  did 
not  exceed  four  knots  an  hour  —  the  lowest  speed  necessary 
to  the  maintenance  of  steerage  way  —  it  is  clear  that  she  was 
guilty  of  no  violation  of  the  thirteenth  article. 

Her  conduct,  after  the  whistles  of  the  Umbria  began  to  be 
heard  by  the  Iberia's  officers,  is  deserving  of  more  serious 
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consideration.  We  certainly  do  not  wish  to  be  understood  as 
holding  that  it  is  necessary  for  a  steamer  to  stop  the  moment 
she  hears  a  whistle  ahead  of  her  in  a  fog,  though  it  be  directly 
ahead.  Under  such  circumstances  she  may  proceed  at  a  re- 
duced rate  of  speed;  but  if  the  whistle  be  repeated  two  or 
three  times,  and  appear  to  be  drawing  nearer,  the  authorities 
generally  hold  that,  if  the  fog  be  dense,  prudent  navigation 
requires  that  she  shall  stop  her  engines  and  drift  ahead,  until 
the  approaching  steamer  comes  in  sight,  or  her  whistles  indi- 
cate that  the  two  vessels  are  well  clear  of  each  other. 

A  review  of  the  leading  cases  upon  the  subject  will  exhibit 
the  circumstances  under  which  it  has  been  held  that  steam- 
ships, navigating  in  a  fog  or  other  atmospheric  obscuration, 
are  bound  to  stop  upon  hearing  signals  from  vessels,  the  exact 
position  and  course  of  which  it  is  impossible  to  ascertain. 

In  the  case  of  The  Hypodame^  6  Wall.  216,  the  earliest  case 
in  this  court,  a  steamer  proceeding  at  the  rate  of  six  to  eight 
miles  heard  a  hail  before  it  from  a  vessel  exhibiting  no  light, 
and  immediately  slowed  her  engines,  and  then  stopped.  She 
was  held  to  have  been  in  fault  for  not  instantly  stopping  and 
reversing  her  engines. 

The  next  is  that  of  The  Colorado,  91  U.  S.  692.  In  this 
case  a  propeller  was  proceeding  in  a  dense  fog  at  the  rate  of 
live  or  six  miles  an  hour.  Hearing  the  blast  of  a  fog  horn 
from  a  sailing  vessel,  which  was  crossing  her  course  at  the 
rate  of  four  miles  an  hour,  it  was  held  that  her  speed  was 
excessive,  and  that  any  speed  was  too  great  which  did  not 
enable  the  steamer  to  perform  the  duty  imposed  upon  her  by 
the  act  of  Congress  "  to  keep  out  of  the  way  of  the  sailing 
vessel,"  if  the  latter  has  in  all  respects  complied  with  the  rules 
of  navigation. 

In  The  City  of  New  York,  147  U.  S.  72,  it  was  held  that  a 
steamer  proceeding  at  her  usual  speed,  upon  hearing  the  fog 
horn  of  a  bark  only  one  point  on  her  starboard  bow,  should 
at  once  have  checked  her  speed,  and  if  the  sound  indicated 
that  the  approaching  vessel  was  near,  should  have  stopped  or 
reversed  until  the  sound  was  definitely  located,  or  the  vessels 
came  in  sight  of  each  other. 
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And  in  The  MarteUo^  153  U.  S.  61,  a  steamer  leaving  the 
port  of  New  York  in  a  dense  fog,  at  a  speed  of  live  to  six  miles 
an  iiour,  beard  a  blast  from  a  fog  horn  on  her  starboard  bow, 
indicating  that  a  vessel  was  approaching  from  a  direction 
which  might  take  her  across  the  steamer's  bow,  and  was  held 
to  have  been  in  fault  for  not  at  once  stopping,  until,  by  repeated 
blasts  of  the  horn,  she  could  assure  herself  of  the  exact  bearing, 
speed  and  course  of  the  approaching  vessel. 

The  English  cases,  upon  the  subject  of  speed,  are  much  more 
numerous  and  explicit.  In  that  of  The  Frankland  cfe  Kestrel, 
L.  R.  4  P.  C.  529,  two  steamships  were  approaching  each  other 
in  a  fog  so  dense  that  vessels  could  not  be  seen  at  a  greater 
distance  than  200  or  300  feet.  The  speed  of  each  vessel  was 
not  over  two  to  two  and  a  Imlf  knots  through  the  water.  The 
finding  of  the  admiralty  court  was  tbat  "  both  vessels  were 
going,  in  truth,  in  the  most  absolute  uncertainty  as  to  the  pro- 
ceedings of  the  other";  and  the  opinion  of  that  court,  forti- 
fied by  that  of  its  nautical  assessors,  was  '^  that  upon  hearing 
the  whistles  of  each  other  so  near  and  approaching  each  other, 
each  vessel  ought  not  only  to  have  stopped,  but  to  have  reversed 
until  its  way  was  stopped,  when  it  could  have  hailed  and  as- 
certained with  certainty  which  way  the  head  of  the  other 
vessel  was,  and  which  way  she  was  proceeding ;  and  by  that 
means  the  collision  would  or  might  have  been  avoided."  The 
Privy  Council  was  of  the  opinion  that  both  vessels  were  going 
at  a  moderate  speed ;  but  that  the  Frankland,  the  only  vessel 
which  appealed,  having  heard  a  whistle  sounded  many  times, 
indicating  that  a  steamer  was  approaching  her  and  had  come 
very  near  to  her  —  so  near  indeed  that  if  the  vessels  had  then 
stopped  they  would  have  been  within  hailing  distance  —  should 
not  only  have  stopped  the  motion  of  her  engines,  but  should 
have  reversed  them,  and  that  she  ought  not  to  have  waited 
until  the  vessels  sighted  each  other,  when  such  a  manoeuvre 
would  have  been  too  late. 

In  The  Kirby  Hall,  8  P.  D.  71,  it  was  said  to  be  the  first 
duty  of  those  who  have  charge  of  a  steamship  in  motion  dur- 
ing a  dense  fog,  on  first  hearing  the  whistle  of  a  steamship  in 
such  close  proximity  to  them  that  a  risk  of  collision  is  involved, 
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to  bring  their  vessel  immediately  to  a  standstill,  and  not  to 
execute  any  manoeuvre  with  her  helm  until  they  have  definitely 
ascertained  the  position  and  course  of  the  other  ship.  In  this 
case,  although  the  Kirby  Hall  was  going  d^ad  slowy  it  was 
held  that  she  was  to  blame  for  not  stopping  when  the  whistle 
of  the  approaching  steamer  was  heard  the  first  time  near  at 
hand,  instead  of  going  ahead  without  knowing  where  the  other 
vessel  was  or  what  she  was  doing.  And  said  the  court :  "  We 
wish  to  state  with  as  much  emphasis  as  possible,  that  those  in 
charge  of  a  ship  in  such  a  dense  fog  as  was  described  in  this 
case  should  never  conjecture  anything  when  they  hear  a  whis- 
tle in  such  close  proximity  as  was  the  case  here,  whether  the 
sound  appears  to  them  to  come  from  a  vessel  approaching 
them  or  not."  The  fog  was  "  as  dense  a  fog  as  one  can  well 
imagine." 

In  The  John  Mclntyre^  9  P.  D.  135,  a  steamer  hearing  a 
whistle  on  her  port  bow  in  a  dense  fog,  "  so  thick  that  she  can 
hardly  see  before  her,"  slackened  her  speed.  Later  on  the 
whistle  was  repeated  two  or  three  times,  clearly  nearing  her 
and  in  her  vicinity,  but  she  did  not  then  stop  and  reverse; 
and  it  was  held  that  she  was  in  fault.  The  approaching 
steamer,  the  Monica,  though  making  only  three  knots  an 
hour,  was  admitted  to  have  been  in  fault. 

In  The  Dordogney  10  P.  D.  6,  the  master  of  the  Dordogne, 
while  running  in  a  dense  fog,  heard  a  whistle  three  points  oflf 
her  starboard  bow.  On  hearing  it,  the  engines  were  stopped. 
The  whistle  was  again  heard  broader  on  the  starboard  bow, 
and  was  replied  to  and  the  engines  again  set  ahead.  The 
engines  were  again  stopped  and  again  moved  ahead.  It  was 
held  that,  considering  the  way  in  which  these  vessels  w^ere 
approaching  each  other,  the  officer  in  charge  ought  to  have 
brought  the  Dordogne  to  a  standstill,  and,  Avhen  the  other 
vessel  was  coming  nearer  to  him,  he  should  have  stopped 
and  reversed.  The  other  vessel  —  the  Edith — was  admitted 
to  be  in  fault,  though  proceeding  "  dead  slow." 

In  the  case  of  The  Ehor^  11  P.  D.  25,  the  rule  was  still  more 
stringently  enforced.  In  this  case,  the  plaintiflfs  steamer  heard 
a  whistle  almost  directly  ahead  in  a  "  thick  "  fog.     She  was 
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then  going  only  about  three  knots  an  hour,  and  continued  at 
this  speed  for  about  a  minute,  until  a  second  whistle  was 
heard,  when  the  order  was  given  to  stop  and  reverse;  but 
the  defendants'  steamer  coming  in  sight,  a  collision  occurred. 
The  defendants  admitted  that  they  were  to  blame,  though 
making  only  three  knots  an  hour,  but  it  was  also  held  that 
the  officer  in  charge  of  the  plaintiff's  steamer,  on  hearing  the 
first  whistle,  should  have  reduced  her  speed  to  as  slow  a  rate 
as  possible,  only  keeping  her  under  command,  and  was  in 
fault  for  failing  so  to  do. 

In  the  case  of  The  Ceto^  14  App.  Cas.  670,  it  was  held  that 
w^here  two  steamships,  invisible  to  each  other  by  reason  of 
a  dense  fog,  find  themselves  gradually  drawing  nearer  until 
they  are  within  a  few  ship's  lengths,  each  of  them  ought  at 
once  to  stop  and  reverse ;  unless  the  fog  signals  of  the  other 
vessel  have  unequivocally  indicated  that  she  is  steered  so  as  to 
pass  clear  without  involving  risk  of  collision;  or  unless  other 
circumstances  exist  which  make  it  dangerous  to  stop  and  re- 
verse. The  exact  speed  of  the  two  steamers  was  not  given, 
although  it  is  stated  in  one  of  the  opinions  that  the  Ceto  was 
going  "dead  slow,"  while  the  Lebanon  had  reduced  her  speed 
to  "  easy."  Both  were  held  to  blame.  In  the  latest  English 
case  upon  this  point,  The  Lancashire^  (1894)  App.  Cas.  1,  two 
steamships  were  approaching  one  another  on  opposite  courses 
in  a  fog.  They  came  in  sight  of  each  other  at  a  distance 
of  450  feet.  The  Ariel  was  conceded  to  be  in  fault  The 
Lancashire,  although  proceeding  only  at  the  rate  of  three  and 
one  half  knots  an  hour,  stopped  her  engines  on  hearing  the 
repeated  whistles  of  the  Ariel  a  point  and  a  half  on  her 
starboard  bow,  but  was  held  in  fault  for  not  reversing. 

It  is  apparent  from  an  examination  of  these  cases  that  they 
are  distinguishable  from  the  one  under  consideration  in  two 
important  particulars,  viz.,  that  the  fog  was  dense,  and  that 
the  approaching  vessel  was  herself  running  at  a  compara- 
tively low  rate  of  speed. 

In  every  case  the  fog  was  described  as  "dense"  —  in  The 
Fvankland  <b  Kestrel^  "so  dense  that  vessels  could  not  be 
seen  at  a  greater  distance  than  two  or  three  hundred  feet"  — 
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in  the  Kirby  Hall,  "  as  dense  as  one  can  well  imagine,"  6  Asp. 
Mar.  Law  Cas.  90,  —  in  the  John  Mclntyre,  "  so  thick  she  can 
hardly  see  before  her,"  6  Asp.  Mar.  Law  Cas.  278,  and  in  the 
others  simply  as  "dense,"  or  "thick."  Under  such  circum- 
stances, it  might  well  be  held  to  be  the  duty  of  each  steamer 
to  stop  and  reverse  her  engines  and  feel  her  way,  until  the 
course  of  the  other  had  been  definitely  ascertained.  But 
in  cases  of  this  kind  much  depends  upon  the  density  of  the 
fog,  and  something  must  be  left  to  the  judgment  and  discre- 
tion of  the  master.  Precautions,  which  might  be  indispensa- 
ble in  a  fog  so  thick  that  vessels  are  invisible  at  a  distance  of 
three  hundred  feet,  might  become  unnecessary  and  even  bur- 
densome if  they  can  be  seen  at  a  distance  of  a  thousand  feet. 
It  was  said  in  the  early  case  of  The  Batavier^  9  Moore  P.  C. 
286,  that  "  at  whatever  rate  she  was  going,  if  going  at  such  a 
rate  as  made  it  dangerous  to  any  craft  which  she  ought  to 
have  seen,  and  might  have  seen,  she  had  no  right  to  go  at 
that  rate."  This  language  was  quoted  with  approval  in  The 
Colorado,  91  U.  S.  692,  703. 

So,  too,  in  the  case  of  The  Great  Eastern,  Browning  & 
Lushington,  287,  it  was  said  that  "their  lordships  are  of 
opinion  that  it  is  the  duty  of  the  steamer  to  proceed  only  at 
such  a  rate  of  speed  as  will  enable  her,  after  discovering  a 
vessel  meeting  her,  to  stop  and  reverse  her  engines  in  sufficient 
time  to  prevent  any  collision  from  taking  place."  Similar  lan- 
guage was  used  by  this  court  in  the  case  of  TTie  Nacoochee, 
137  U.  S.  330,  339. 

The  general  consensus  of  opinion  in  this  country  is  to  the 
effect  that  a  steamer  is  bound  to  use  only  such  precautions  as 
will  enable  her  to  stop  in  time  to  avoid  a  collision,  after  the 
approaching  vessel  comes  in  sight,  provided  such  approaching 
vessel  is  herself  going  at  the  moderate  speed  required  by  law. 
In  a  dense  fog  this  might  require  both  vessels  to  come  to  a 
standstill,  until  the  course  of  each  was  definitely  ascertained. 
In  a  lighter  fog  it  might  authorize  them  to  keep  their  engines 
in  sufficient  motion  to  preserve  their  steerageway. 

The  fog  in  this  case  was  what  is  termed  intermittent ;  some- 
times dense ;  sometimes  light ;  occasionally  lifting  so  much  as 
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to  permit  other  vessels  to  be  seen,  and  again  shutting  down  so 
as  to  hide  them  completely.  That,  immediately  prior  to  the 
collision,  it  was  not  a  dense  fog  is  shown  by  the  admitted  fact 
that  the  steamers  became  visible  to  each  other  at  a  distance 
of  from  nine  hundred  to  a  thousand  feet.  Under  such  circum- 
stances, if  the  Umbria  herself  had  been  observing  the  rule 
with  regard  to  moderate  speed,  we  think  it  would  have  been 
possible  for  the  two  steamers,  by  prompt  reversal  of  their 
engines,  to  have  avoided  each  other  —  at  any  rate,  the  master 
of  the  Iberia  might,  in  the  exercise  of  sound  judgment,  have 
concluded  that  ib  was  safer  for  him  to  maintain  a  low  rate  of 
speed  than  to  come  to  a  standstill. 

It  should  also  be  borne  in  mind  that  she  had  a  right  to 
assume  that,  even  if  the  Umbria  were  not  pursuing  the  mod- 
orate  speed  required  by  the  statute,  at  least  she  was  not  guilty 
of  maintainhig  the  extraordinary  and  reckless  speed  of  nine- 
teen knots  per  hour.  While  the  signals  of  the  Umbria  in- 
dicated tliat  she  was  approaching  her  very  fast,  the  bearing 
of  these  signals  tended  to  show  that  she  was  broadening  off 
from,  rather  than  bearing  in  upon,  her  course,  and  that  the 
Iberia  would  probably  pass  the  point  of  intersection  before 
the  Umbria  reached  it.  Indeed,  if  it  be  true,  as  sworn  by  her 
witnesses,  that  the  Iberia  was  proceeding  on  a  N.W.  course 
after  she  had  ported,  and  the  Umbria  was  proceeding  on  a 
course  E.  by  S.  f  S.,  and  the  whistles  were  several  times  heard 
four  points  on  the  bow  of  the  Iberia,  there  could  not  have 
been  any  collision,  since  the  courses  of  the  two  vessels  would 
have  crossed  each  other  far  astern  of  the  Iberia.  It  is  prob- 
ably also  true  that,  considering  the  great  speed  of  the  Umbria, 
it  were  better  that  the  Iberia  should  keep  her  steerageway 
rather  than  stop  her  engines  and  reverse,  since  she  would 
respond  to  her  wheel  more  readily,  if  her  engines  were  kept 
in  motion  than  if  her  headway  were  entirely  stopped.  The 
case  presented  is  not  one  where,  if  both  vessels  had  stopped 
and  reversed,  the  collision  might  have  been  avoided;  but 
whether,  under  the  facts  as  they  subsequently  appeared  to  be, 
the  Iberia  could  be  deemed  in  fault  for  a  manceuvre  which 
would  have  tended  to  avoid  the  collision  rather  than  bring 
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it  about,  by  aiding  her  in  keeping  out  of  the  way  of  the 
Umbria. 

The  English  cases  are  also  distinguishable  in  the  fact  that 
the  approaching  vessel  was  herself  running  at  a  low  rate  of 
speed  —  generally  at  "dead  slow,"  or,  as  in  one  or  two  of  the 
cases,  at  "  easy  speed."  Indeed,  it  does  not  appear  that  either 
vessel  was  running  at  a  speed  to  exceed  three  and  one  half  or 
four  knots  an  hour,  which,  however,  was  held  to  be  too  great 
to  enable  two  vessels  to  avoid  a  collision  after  they  came  in 
sight  of  each  other.  Under  such  circumstances,  these  decisions 
can  have  but  an  imperfect  application  to  a  case  where  one  of 
the  steamers  is  proceeding  at  "dead  slow,"  and  the  other  at 
lier  full  speed  of  sixteen  to  nineteen  knots  an  hour.  While 
we  do  not  question  the  soundness  of  Lord  Halsbury's  observa- 
tions in  the  case  of  The  Ceio^  that  the  solution  of  the  question 
of  speed  must  not  depend  upon  the  state  of  facts  afterwards 
ascertained,  unless  there  was  enough  to  tell  both  parties  at 
the  time  what  the  condition  of  fact  was,  still  the  whole  theory 
of  the  cases  which  hold  it  to  be  the  duty  of  a  steamer,  meet- 
ing another  steamer  in  a  fog,  to  stop  or  reverse,  is  based  upon 
the  hypothesis  that  a  collision  may  thereby  be  avoided ;  and 
if  the  facts  afterwards  ascertained  indicate  that  such  manoeu- 
vre, under  the  circumstances  of  a  particular  case,  could  not 
have  subserved  any  useful  purpose,  the  steamer  ought  not  to 
be  held  in  fault  for  the  non-observance  of  the  rule.  These 
rules  are  intended  solely  for  the  prevention  of  collisions,  and 
if  it  be  clearly  apparent  that  the  observance  of  a  certain  rule 
would  not  have  prevented  a  collision  in  the  particular  case,  the 
non-observance  of  such  rule  becomes  immaterial.  Thus,  there 
are  a  number  of  cases  holding  that  after  two  vessels  have 
approached  each  other  so  near  that  a  collision  has  become 
inevitable  or  imminent,  the  master  of  either  may,  in  the  exer- 
cise of  a  sound  judgment,  put  his  engines  at  full  speed  with  a 
possibility  thereby  of  escaping  contact,  or  of  easing  the  blow 
(as  was  actually  done  by  the  Iberia  in  this  case);  although  if 
he  had  done  it  before  the  collision  had  become  imminent,  it 
would  have  been  a  gross  fault.  Indeed,  Article  23  of  the  In- 
ternational Begulations  makes  special  provision  for  exceptional 


Digiti 


zed  by  Google 


420  OCTOBER  TEEM,  1896. 

Opialon  of  the  Court 

cases  by  declaring  that "  in  obeying  and  construing  these  rules 
due  regard  shall  be  had  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  render  a  departure  from  the 
above  rules  necessary  in  order  to  avoid  immediate  danger." 

Upon  this  subject,  it  was  said  by  this  court  in  The  Cayuga^ 
14  Wall.  270,  275 :  "  Persons  engaged  in  navigating  vessels 
upon  the  seas  are  bound  to  observe  the  nautical  rules  enacted 
by  Congress,  whenever  they  apply,  and  in  other  cases  to  be 
governed  by  the  rules  recognized  and  approved  by  the  courts. 
Nautical  rules,  however,  were  framed  and  are  administered  to 
prevent  such  disasters  and  to  afford  security  to  life  and  prop- 
erty, but  it  is  a  mistake  to  suppose  that  either  the  act  of  Con- 
gress, or  the  decisions  of  the  courts,  require  the  observance  of 
any  given  rule  in  a  case  where  it  clearly  appears  that  the  rule 
cannot  be  followed  without  defeating  the  end  for  which  it  was 
prescribed  or  without  producing  the  mischief  which  it  was 
intended  to  avert." 

In  the  English  cases  above  cited,  both  vessels  were  proceed- 
ing at  a  rate  of  speed  no  greater  than  that  of  the  Iberia,  and 
both  were  held  in  fault  for  not  stopping  and  reversing,  because, 
if  that  had  been  done  promptly,  no  collision  would  have  oc- 
curred; but,  if  it  turn  out  that  the  approaching  vessel  was 
proceeding  at  such  a  rate  of  speed  that  a  collision  could  not 
possibly  have  been  avoided  by  the  other  stopping  and  revers- 
ing, it  cannot  be  said  to  have  been  at  fault  with  respect  to 
such  approaching  vessel,  that  she  still  continued  to  keep  her 
engines  in  motion.  In  this  case  it  is  manifest  that  no  precau- 
tions on  the  part  of -the  Iberia  would  have  been  of  the  slightest 
avail,  in  view  of  the  extraordinary  speed  of  the  Umbria.  It 
is  true  that  if  she  had  stopped  promptly,  she  might  not  have 
reached  the  point  where  the  courses  of  the  two  steamers  inter- 
sected ;  but  it  is  equally  true  that  if  she  had  been  going  at  a 
much  greater  speed  than  she  was,  she  would  have  passed  the 
point  of  intersection  before  the  Umbria  reached  it.  Manifestly 
this  is  not  the  proper  test.  The  propriety  of  certain  manoeu- 
vres cannot  be  determined  by  the  chance  that  the  two  vessels 
may,  or  may  not,  reach  the  point  of  intersection  at  the  same 
timcy  but  by  the  question  whether  their  speed  can  be  stopped 
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before  their  arrival  at  the  point  where  their  courses  intersect. 
If  two  steamers  are  approaching  each  other  in  a  fog,  mani- 
festly their  manoeuvres  must  be  determined,  not  by  the  chance 
of  their  meeting  at  a  point  where  their  courses  intersect,  but 
upon  the  theory  that  their  courses  shall  not  actually  intersect 
—  in  other  words,  that  both  shall  stop  before  the  point  of  in- 
tersection is  reached ;  and  if  one  of  them  is  running  at  such 
a  speed  that  no  manoeuvre  on  the  part  of  the  other  can  prevent 
that  one  from  passing  the  point  of  intersection,  the  latter  only 
is  responsible. 

The  court  is,  therefore,  unanimously  of  opinion  that  the 
damages  should  not  have  been  divided.  The  majority  think 
that  the  Iberia  was  not  in  fault,  while  other  members  of  the 
court  rest  their  conclusion  upon  the  view  that,  even  if  she  were 
in  fault,  such  fault  did  not  contribute  to  the  collision. 

3.  Error  is  also  alleged  in  the  refusal  of  the  Court  of  Ap- 
peals to  allow  as  an  item  of  damage  the  probable  profits  of  a 
charter  party  made  October  27, 1888,  about  a  fortnight  before 
the  collision,  under  which  the  Iberia,  described  as  then  being 
on  a  voyage  from  Aden  to  New  York,  was  to  proceed  to 
Cadiz  in  Spain  with  a  cargo  of  tobacco.  There  was  clearly 
no  error  in  rejecting  this  item.  There  is  nothing  in  the  pecul- 
iar facts  of  the  case  to  take  it  out  of  the  general  rule  that  in 
cases  of  total  loss  by  collision  damages  are  limited  to  the  value 
of  the  vessel,  with  interest  thereon,  and  the  net  freight  pend- 
ing at  the  time  of  the  collision.  The  probable  net  profits  of  a 
charter  may  be  considered  in  cases  of  delay,  occasioned  by  a 
partial  loss,  where  the  question  is  as  to  the  value  of  the  use  of 
the  vessel  pending  her  repairs.  In  such  cases  the  net  profits 
of  a  charter,  which  she  would  have  performed  except  for  the 
delay,  may  be  treated  as  a  basis  for  estimating  the  value  of 
her  use.  Williamson  v.  Barrett,  13  IIow.  101,  110,  112  ;  The 
Potomac,  105  U.  S.  630  ;  The  Mayflower,  Brown's  Adm.  376 ; 
The  Bdgenla/nd,  36  Fed.  Rep.  504 ;  The  Gorgas,  10  Ben.  666  ; 
The  Argentxiro,  13  P.  D.  191;  S.  C,  14  App.  Cas.  519;  The 
Mary  Steele,  2  Lowell,  370. 

But  in  cases  of  total  loss  the  probable  profits  of  a  charter, 
not  yet  entered  upon,  are  always  rejected.     In  the  case  of  The 
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Amiable  Nancy^  3  Wheat.  546,  which  was  one  of  an  illegal 
seizure  by  privateers,  a  claim  made  for  loss  of  supposed  profits 
of  the  voyage  on  which  the  vessel  was  originally  bound  was 
lield  to  have  been  properly  rejected.  Said  Mr.  Justice  Story : 
*'  The  probable  or  possible  benefits  of  a  voyage  as  yet  infieri^ 
can  never  aflford  a  safe  rule  by  which  to  estimate  damages  in 
cases  of  a  marine  trespass.  There  is  so  much  uncertainty  in 
the  rule  itself,  so  many  contingencies  which  may  vary  or  ex- 
tinguish  its  application,  and  so  many  difficulties  in  sustaining 
its  legal  correctness,  that  the  court  cannot  believe  it  proper  to 
entertain  it.  In  several  cases  in  this  court,  the  claim  for  prof- 
its has  been  expressly  overruled ;  and  in  Dd  Col  v.  Arnold^ 
3  Dall.  333,  and  The  Anna  Maria,  2  Wheat.  327,  it  was,  after 
strict  consideration,  held,  that  the  prime  cost,  or  value  of  the 
property  lost,  at  the  time  of  the  loss,  and  in  case  of  injury,  the 
diminution  in  value,  by  reason  of  the  injury,  with  interest 
upon  such  valuation,  afforded  the  true  measure  for  assessing 
damages." 

So,  in  England,  in  the  case  of  The  Columbua,  3  W.  Rob.  158, 
it  was  held  that  where  the  vessel  was  sunk  in  a  collision  and 
compensation  awarded  to  the  full  value  of  the  vessel,  as  for  a 
total  loss,  the  plaintiff  would  not  be  entitled  to  recover  any- 
thing in  the  way  of  demurrage  for  the  loss  of  the  employment 
of  his  vessel,  or  his  own  earnings,  in  consequence  of  the  col- 
lision. See,  also.  The  Clyde,  Swabey,  23 ;  The  North  Star,  44 
Fed.  Rep.  492. 

In  cases  of  a  partial  loss  there  is  no  injustice  in  allowing  the 
probable  profits  of  a  charter  for  the  short  time  during  which 
the  vessel  is  laid  up  for  repairs,  but  in  cases  of  a  total  loss  the 
recovery  of  such  profits  is  limited  to  the  voyage  which  the 
vessel  is  then  performing,  since,  if  the  owner  were  entitled  to 
recover  the  profits  of  a  future  voyage  or  charter,  there  would 
seem  to  be  no  limit  to  such  right  so  far  as  respects  the  time 
of  its  continuance;  and  if  the  vessel  were  under  a  charter 
which  had  months  or  years  to  run,  the  allowance  of  the  prob- 
able profits  of  such  charter  might  work  a  great  practical 
injustice  to  the  owner  of  the  vessel  causing  the  injury. 

The  cases  relied  upon  by  the  libellant  do  not  support  his  con- 
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tention.  The  Canada^  Lusbington,  586,  was  a  case  of  total  loss, 
in  which  the  measure  of  the  loss  of  freight  was  said  to  be  the 
gross  freight  contracted  for  at  the  time  of  the  accident,  less 
the  charges  which  would  have  been  necessarily  incurred  in 
earning  it.  The  case  is  somewhat  imperfectly  reported.  The 
vessel  was  carrying  a  cargo  from  Cadiz  to  St.  Johns,  New 
Brunswick,  and  was  lost  before  reaching  that  place.  She  was 
also  under  a  charter  to  carry  timber  from  Quebec  to  England, 
but  it  does  not  appear  clearly  from  the  report  whether  the 
freight  upon  this  charter  was  allowed,  or  whether  the  freight 
spoken  of  in  the  report  was  not  limited  to  the  freight  earned 
upon  the  voyage  from  Cadiz  to  St.  Johns.  The  Star*  of  India^ 
1  P.  D.  466,  was  a  case  of  partial  loss,  and,  in  addition  to  de- 
murrage pending  repairs,  the  vessel  was  allowed  a  compensa- 
tion for  the  loss  of  a  charter  party  which  had  been  cancelled 
by  reason  of  her  being  unable  to  take  the  cargo  at  the  time 
agreed  upon.  This  does  not  differ  materially  from  the  rule 
in  this  country.  So,  too,  in  the  case  of  The  Consett^  5  P.  D. 
229,  the  vessel  was  injured  by  collision,  and  compelled  to  put 
into  port  to  repair.  The  repairs  occupied  so  long  a  time  that 
it  was  not  possible  for  her  to  fulfil  a  charter  into  which  she 
had  entered,  and  so  was  allowed  damages  for  its  loss.  In  the 
case  of  Tlie  Freddie  L.  Porter^  8  Fed.  Kep.  170,  a  vessel,  to- 
tally lost  by  collision,  was  chartered  for  a  fixed  time,  and  was 
lost  during  the  continuance  of  the  charter,  before  it  had  ex- 
pired. Her  owner  was  allowed  the  profits  of  the  whole  char- 
ter. The  decision  was  admitted  to  be  an  advance  upon  any 
which  had  been  previously  made,  but  it  is  no  authority  for 
the  allowance  of  a  charter,  the  performance  of  which  had  not 
been  entered  upon. 

Upon  the  whole,  we  think  the  opinion  of  the  Court  of  Ap- 
peals dividing  the  damages  was  erroneous,  and  that 

The  decree  of  the  District  Court  of  January  13,  1890,  with  re- 
spect to  the  question  of  liahility  should  have  been  affirmed^ 
and  the  case  is  therefore  remwnded  to  that  court  with  di- 
rections to  enter  a  new  decree  in  conformity  with  this 
opinion. 
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HUNT  V.  UNITED  STATES. 

ERROR  TO  THE  CIRCUIT  COURT  OF  APPEAU3  FOR  THE  EIGHTH 

CIRCUIT. 

No.  280.    Submitted  March  25, 1897.  —  Decided  A  prU  12, 1807. 

A  writ  of  scire  facias  upon  a  recognizance  to  answer  to  a  charge  of  crime  in 
a  District  Court  of  the  United  States  is  a  **  case  arising  nnder  the  crimi- 
nal laws  of  the  United  States,"  in  which  the  judgment  of  the  Circnit 
Court  of  Appeals  is  made  final  by  the  act  of  March  S,  1891,  c.  517,  §  6. 

The  case  is  stated  in  the  opinion. 

Mr.  Ilxigh  C.  Ward  for  plaintiffs  in  error. 

Mr.  Assistant  Attorney  General  Whitney  for  defendants  in 
error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  a  writ  of  scire  facias  from  the  District  Court  of 
the  United  States  for  the  Western  District  of  Missouri  against 
Millard  C.  Curtis,  Eobert  H.  Hunt  and  Hugh  C.  Ward,  upon 
a  forfeited  recognizance  in  the  sum  of  $3000,  entered  into  by 
Curtis  as  principal  and  Hunt  and  Ward  as  sureties,  the  condi- 
tion of  which  was  that  Curtis  should  appear  at  the  next  term 
of  that  court  to  answer  a  charge  of  embezzling  moneys  of  a 
national  banking  association,  in  violation  of  section  5209  of 
the  Bevised  Statutes,  and  should  abide  the  judgment  of  the 
court,  and  not  depart  without  its  leave.  The  recognizance 
was  taken  before  the  clerk  of  the  court,  under  written  au- 
thority of  the  judge,  while  the  court  was  not  in  session. 

An  answer  to  the  writ  of  scire  facias  was  filed  by  Hunt 
and  Ward,  and  a  demurrer  and  a  replication  to  the  anstver 
by  the  United  States.  A  jury  was  waived  in  writing,  and  the 
case  tried  by  the  court,  which  gave  judgment  for  the  United 
States.  The  case  was  taken  by  writ  of  error  to  the  Circuit 
Court  of  Appeals,  which  affirmed  the  judgment,  and  denied  a 
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petition  for  a  rehearing.  19  U.  S.  App.  683;  27  U.  S.  App. 
287.     The  defendants  thereupon  sued  out  this  writ  of  error. 

They  contended  that  the  recognizance  was  void,  because 
taken  before  the  clerk,  and  not  before  the  judge;  and  that 
the  only  authority  for  taking  a  recognizance  to  answer  for  an 
offence  against  the  laws  of  the  United  States  was  under  section 
1014  of  the  Revised  Statutes,  which  provides  that,  "  for  any 
crime  or  offence  against  the  United  States,  the  offender  may, 
by  any  justice  or  judge  of  the  United  States,  or  by  any  com- 
missioner of  a  circuit  court  to  take  bail,  or  by  any  chancellor, 
judge  of  a  supreme  or  superior  court,  chief  or  first  judge  of 
common  pleas,  mayor  of  a  city,  justice  of  the  peace,  or  other 
magistrate,  of  any  State  where  he  may  be  found,  and  agree- 
ably to  the  usual  mode  of  process  against  offenders  in  such 
State,  and  at  the  expense  of  the  United  States,  be  arrested 
and  imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before 
such  court  of  the  United  States  as  by  law  has  cognizance  of 
the  offence." 

But  the  first  question  presented  by  the  record  is  /whether 
this  court  has  jurisdiction  of  this  writ  of  error.  The  United 
States  contend  that  the  case  is  one  "  arising  under  the  criminal 
laws,"  of  which  the  jurisdiction  of  the  Circuit  Court  of  Appeals 
is  made  final  by  the  act  of  March  3, 1891,  c.  517,  §  6.  26  Stat. 
828.  The  plaintiffs  in  error,  on  the  other  hand,  contend  that 
the  writ  of  scire  facias  upon  a  recognizance  is  a  civil  action, 
and  therefore  not  a  case  arising  under  the  criminal  laws. 

How  far  a  writ  of  scire  facias  upon  a  recognizance  to  an- 
swer for  an  offence  should  be  considered  a  civil  action  is  a 
question  upon  which  there  has  been  some  diversity  of  judicial 
opinion,  depending  in  some  degree  upon  the  manner  in  which 
the  question  has  arisen,  and  upon  the  comparative  regard  to 
be  paid  to  the  form  of  the  proceedings,  and  to  the  purpose  for 
which  and  the  circumstances  under  which  such  a  recognizance 
is  taken. 

In  the  earlier  judiciary  acts  of  the  United  States,  the 
general  jurisdiction  of  the  courts  of  the  United  States,  as 
depending  npon  the  suit  being  of  a  criminal  or  of  a  civil 
nature,  was  usually  defined  by  the  words  "any  cause,  civil 
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or  criminal " ;  Rev.  Stat.  §  637 ;  or  "  any  civil  suit  or  criminal 
prosecution  " ;  Rev.  Stat.  §§  641,  643 ;  or,  on  the  one  hand,  by 
the  words,  "  crimes  and  offences  " ;  and,  on  the  other  hand,  by 
the  words  "  suits  of  a  civil  nature,  at  common  law  or  in  equity," 
or  "  suits  at  common  law,"  or  "  civil  actions."  Act  of  Septem- 
ber 24, 1789,  c.  20,  §§  9, 11,  22 ;  1  Stat.  76-79,  84 ;  act  of  March 
3, 1875,  c.  137,  §§1,2;  18  Stat.  470 ;  Rev.  Stat.  §  563,  els.  1, 4 ; 
§629,  els.  1,3,  20;  §633. 

Under  those  acts,  a  writ  of  scire  facias  upon  a  recognizance 
to  answer  a  criminal  charge  might  have  been  deemed  a  civil 
action.  Steams  v.  Ban^ett^  1  Mason,  153 ;  United  States  v. 
Payne,  147  U.  S.  687,  690;  Commonwealth  v.  M'NeUX^  19 
Pick.  127 ;  Commonwealth  v.  Stebhins,  4  Gray,  25 ;  State  v. 
Kinne,  41  N.  H.  238.  Yet  see  Respuhlica  v.  CoihH,  3  DalL 
467;  S.  C  2  Yeates,  352;  Comm^onwealth  v.  Philadelphia 
Commissioners,  8  S.  &  R.  151 ;  State  v.  Comig,  42  La.  Ann. 
416 ;  State  v.  Murmanny  124  Missouri,  502,  507. 

But  the  phraseology  of  the  act  of  March  3,  1891,  c.  517,  is 
quite  different  in  this  respect.  After  providing,  in  section  5, 
that  writs  of  error  may  be  taken  from  the  District  Courts  or 
from  the  existing  Circuit  Courts  directly  to  this  court  "in 
cases  of  conviction  of  a  capital  or  otherwise  infamous  crime," 
(since  restricted  by  the  act  of  January  20,  1897,  c.  18,  to  con- 
victions of  capital  crimes  only,)  it  provides,  in  section  6,  that 
in  all  cases,  other  than  those  provided  for  in  section  5,  the 
Circuit  Courts  of  Appeals  shall  have  appellate  jurisdiction, 
and  that  their  judgments  shall  be  final  "  in  all  cases  arising  " 
"  under  the  criminal  laws."     26  Stat.  828. 

A  writ  of  sci?'e  facias  upon  a  recognizance  to  answer  to  a 
charge  of  crime,  even  if  it  be,  technically  considered,  a  civil 
action,  and  only  incidental  and  collateral  to  the  criminal 
prosecution,  is  certainly  a  case  arising  under  the  criminal 
laws;  for  it  is  a  suit  to  enforce  the  penalty  of  a  recogni- 
zance taken  to  secure  the  appearance  of  the  principal  to 
answer  the  charge  and  to  abide  any  sentence  against  him; 
the  provision  of  section  1014  of  the  Revised  Statutes,  under 
which  the  recognizance  in  suit  was  taken,  is  contained  ia 
chapter  18  of  Title  13  of  the  Revised  Statutes,  under  the 
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head  of  "  Criminal  Proceciure,"  and  in  the  first  of  the  sections 
regulating  arrest,  bail,  indictments,  pleadings,  commitments, 
challenges,  witnesses,  trial,  verdict,  sentence  and  execution,  in 
criminal  cases ;  and  this  recognizance  is,  as  it  is  described  in 
section  1020,  a  "recognizance  in  a  criminal  cause." 

Writ  of  error  dismissed  for  want  of jvrisdiction. 


GLADSON  V.  MINNESOTA. 

ERBOB  TO  THE   8UPEEME  COUET  OF  THE   STATE  OF  MINNESOTA. 

No.  240.    Argxie^  March  26, 1897.  —  Decided  April  12, 1897. 

A  Statute  of  a  State,  requiring  every  railroad  corporation  to  stop  all  regular 
passenger  trains,  running  wholly  within  the  State,  at  its  stations  at  all 
county  seats  long  enough  to  take  on  and  discharge  passengers  with  safety, 
is  a  reasonable  exercise  of  the  police  power  of  the  State,  and  does  not 
take  property  of  the  company  without  due  process  of  law;  nor  does  it, 
as  applied  to  a  train  connecting  with  a  train  of  the  same  company  run- 
ning into  another  State,  and  carrying  some  interstate  passengers  and  the 
United  States  mall,  unconstitutionally  interfere  with  Interstate  commerce, 
or  with  tlie  transportation  of  the  mails  of  the  United  States. 

The  case  is  stated  in  the  opinion. 

Mr.  Emerson  Hadley  for  plaintiff  in  error.  Mr,  James  D, 
Armstrong  was  on  his  brief. 

Mr.  n.  W.  Childs^  Attorney  General  of  the  State  of  Min- 
nesota, for  defendant  in  error.  Mr.  George  B.  Edgerton  was 
on  his  brief. 

Mjb.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  a  complaint  to  a  justice  of  the  peace  of  the  county 
of  Pine  and  State  of  Minnesota,  by  a  passenger  on  a  regular 
passenger  train  of  the  St.  Paul  and  Duluth  Bailroad  Company, 
running  between  the  cities  of  St.  Paul  and  Duluth  in  the  State, 
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and  not  being  "a  train  entering  this  State  from  another  State, 
or  going  from  this  State  to  another  State,  or  a  transcontinental 
train,"  against  the  engineer  of  the  train,  for  not  stopping  it  on 
July  22,  1893,  at  the  station  in  the  village  of  Pine  City,  tlie 
county  seat  of  Pine  county,  as  required  by  the  statute  of  Min- 
nesota of  March  31, 1893,  c.  60,  by  which  it  was  enacted  as 
follows : 

"  All  regular  passenger  trains,  run  by  any  common  carrier 
operating  a  railway  in  this  State,  or  by  any  receiver,  agent, 
lessee  or  trustee  of  said  common  carrier,  shall  stop  a  sufficient 
length  of  time  at  its  stations  at  all  county  seats  within  this 
State  to  take  on  and  discharge  passengers  from  such  trains 
with  safety ;  and  any  engineer,  conductor  or  other  agent,  ser- 
vant or  employ^  of,  or  any  person  acting  for  such  common 
carrier,  or  for  any  receiver,  agent,  lessee  or  trustee  of  such 
common  carrier,  who  violates  any  provision  of  this  act,  is 
guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  of  not 
less  than  twenty-five  dollars  nor  more  than  one  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  for  not  less  than 
ten  days  nor  more  than  three  months :  Provided,  however,  that 
this  act  shall  not  apply  to  through  railroad  trains  entering 
this  State  from  any  other  State,  or  to  transcontinental  trains 
of  any  railroad."    Minnesota  Laws  of  1893,  p.  173. 

The  defendant  was  convicted  before  the  justice  of  the  peace, 
and  appealed  to  the  district  court  for  the  county.  Upon  the 
trial  in  that  court,  the  case  appeared  to  be  as  follows : 

The  St.  Paul  and  Duluth  Railroad  Company  was  a  corpora- 
tion of  the  State  of  Minnesota ;  and  had  become  vested,  under 
the  laws  of  the  State,  with  the  lands  received  by  the  State 
under  the  act  of  Congress  of  May  6,  1864,  c.  79, "  making  a 
grant  of  lands  to  the  State  of  Minnesota  to  aid  in  the  con- 
struction of  the  railroad  from  St.  Paul  to  Lake  Superior,"  and 
providing  that  '^  the  said  railroad  shall  be  and  remain  a  public 
highway  for  the  use  of  the  government  of  the  United  States, 
free  from  all  toll  or  other  charge,  for  the  transportation  of  any 
property  or  troops  of  the  United  States  " ;  that  "  the  United 
States  mail  shall  be  transported  over  said  road,  under  the 
direction  of  the  Post  Office  Department,"  at  prices  to  be  fixed 
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by  Congress  or  by  the  Postmaster  General ;  and  that  "  any 
railroad  which  may  hereafter  be  constructed  from  any  point 
on  the  Bay  of  Superior  in  the  State  of  Wisconsin  shall  be 
])ermitted  to  connect  with  the  said  railroad."  13  Stat.  64,  65 ; 
Minnesota  Special  Laws  of  1865,  c.  2,  p.  19;  State  v.  Luther, 
56  Minnesota,  156. 

On  the  afternoon  of  July  2, 1893,  the  complainant  was  a 
passenger  on  a  train  of  the  company  running  from  St.  Paul 
to  Duluth,  and  held  a  ticket  for  a  passage  from  Eush  City  to 
Pine  City,  both  being  stations  on  the  line  between  St.  Paul 
and  Duluth,  and  Pine  City  being  a  village  of  eight  hundred 
inhabitants  and  the  county  seat  of  Pine  county;  but,  al- 
though he  showed  his  ticket  to  the  conductor,  the  train  was 
not  stopped  at  Pine  City.  The  train  was  a  fast  express 
train,  known  as  ^Hhe  limited,"  carrying  passengers  and  the 
United  States  mail,  running  daily  from  St.  Paul  to  Duluth 
only,  stopping  for  wood  and  water  at  Hinckley,  and  at  rail- 
road crossings  and  junctions  at  Bush  City  and  elsewhere,  but 
not  scheduled  to  stop  nor  actually  stopping  at  Pine  City  or 
other  stations  on  the  way.  The  mail,  and  about  one  third 
of  the  passengers,  on  the  average,  were  destined  for  West 
Superior,  and  were  transferred  at  West  Duluth  in  the  State 
of.  Minnesota  to  another  train  of  the  same  company  running 
thence  to  the  city  of  West  Superior  in  the  State  of  Wisconsin, 
just  across  the  line  between  the  two  States.  To  have  stopyied 
the  train  at  Pine  City  would  have  caused  a  loss  of  time  of  from 
five  to  seven  minutes,  and  an  expense  of  from  $1.25  to  $1.60. 
Two  passenger  trains  and  a  mixed  train  passed  daily  each  way 
over  the  road  from  St.  Paul  to  Duluth,  stopping  at  Pine  City. 

The  defendant,  as  stated  in  his  bill  of  exceptions,  ^'  moved 
the  court  for  his  discharge,  on  the  ground  that  the  statute 
under  which  the  complaint  is  made  is  unconstitutional  on  its 
face,  not  falling  within  the  legitimate  scope  of  the  police 
power  of  the  State,  consequently  being  a  taking  of  the 
property  of  this  railroad  company  without  due  process  of 
law ;  that,  even  if  it  is  not  unconstitutional  on  its  face,  it  is 
unconstitutional  as  applied  to  the  train  in  controversy :  in  the 
first  place,  being  an  attempt  on  the  part  of  the  State  to  regu- 
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late  interstate  commerce;  and  secondly,  being  an  unlawful 
interference  with  and  an  attempt  to  regulate  the  United 
States  mail." 

The  court  denied  the  motion,  and  submitted  the  case  to  the 
jury,  who  returned  a  verdict  of  guilty,  upon  which  judgment 
was  rendered.  The  defendant  appealed  to  the  Supreme  Court 
of  the  State,  which  affirmed  the  judgment.  57  Minnesota,  390. 
The  defendant  sued  out  this  writ  of  error. 

The  principles  of  law  which  govern  this  case  are  familiar, 
and  have  been  often  affirmed  by  this  court.  A  railroad  cor- 
poration created  by  a  State  is  for  all  purposes  of  local  govern- 
ment a  domestic  corporation,  and  its  railroad  within  the  State 
is  a  matter  of  domestic  concern.  Even  when  its  road  con- 
nects, as  most  railroads  do,  with  railroads  in  other  States,  the 
State  which  created  the  corporation  may  make  all  needful 
regulations  of  a  police  character  for  the  government  of  the 
company  while  operating  its  road  in  that  jurisdiction.  It 
may  prescribe  the  location  and  the  plan  of  construction  of 
the  road,  the  rate  of  speed  at  which  the  trains  shall  run,  and 
the  places  at  which  they  shall  stop,  and  may  make  any  other 
reasonable  regulations  for  their  management,  in  order  to  se- 
cure the  objects  of  the  incorporation,  and  the  safety,  good 
order,  convenience  and  comfort  of  the  passengers  and  of  the 
public.  All  such  regulations  are  strictly  within  the  police 
power  of  the  State.  They  are  not  in  themselves  regulations 
of  interstate  commerce ;  and  it  is  only  when  they  operate  as 
such  in  the  circumstances  of  their  application,  and  conflict 
with  the  express  or  presumed  will  of  Congress  exerted  upon 
the  same  subject,  that  they  can  be  required  to  give  way  to 
the  paramount  authority  of  the  Constitution  of  the  United 
States.  Stone  v.  Fanners'  Loan  <&  Trust  Co,,  116  U.  S.  307, 
333,  334;  Smith  v.  Alabama,  124  U.  S.  465,  481,  482;  Hen- 
nington  v.  Oeorgia,  163  U.  S.  299,  308,  317;  New  York,  New 
Haven  dk  Hartford  Railroad  v.  Neio  York,  165  U.  S.  628,  633. 

In  Minnesota,  as  in  other  States,  the  county  seat  of  each 
county  is  the  place  appointed  for  holding  the  meetings  of  the 
county  commissioners  and  the  sessions  of  the  district  court, 
and  for  keeping  the  offices  of  the  clerk  of  that  court,  the 
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judge  of  probate,  the  county  auditor,  the  county  treasurer, 
the  sheriff  and  the  register  of  deeds.  Minnesota  Gen.  Stat. 
1878,  c.  8,  §§  102,  129,  148,  174,  195,  220,  227,  258. 

The  legislature  of  the  State  may  well  treat  it,  as  one  impor- 
tant object  of  establishing  a  railroad  within  the  State,  that 
public  officers,  parties  to  actions,  jurors,  witnesses  and  citizens 
generally,  should  be  enabled  the  more  promptly  to  reach  and 
leave  the  centres  to  which  their  duties  or  business  may  call 
them.  To  require  every  regular  passenger  train,  running 
wholly  within  the  limits  of  the  State,  to  stop  at  all  stations 
at  county  seats,  directly  in  its  course,  for  the  few  minutes, 
and  at  the  trifling  expense,  needed  to  take  on  and  discharge 
passengers  with  safety,  is  a  reasonable  exercise  of  the  police 
power  of  the  State,  and  cannot  be  considered  a  taking  of 
property  of  the  company  without  due  process  of  law,  nor  an 
unconstitutional  interference  with  interstate  commerce  or  with 
the  transportation  of  the  mails  of  the  United  States. 

The  recent  case  of  Illinois  Central  Railroad  v.  Illinois^ 
163  U.  S.  142,  cited  b}^  the  plaintiff  in  error,  was  essentially 
different  from  the  present  case. 

In  that  case,  the  statute  of  the  State  of  Illinois,  as  construed 
and  applied  by  the  Supreme  Court  of  the  State,  required  a 
fast  train,  carrying  interstate  passengers  and  the  United  States 
mail  from  Chicago  in  the  State  of  Illinois  to  places  in  other 
States  south  of  the  Ohio  Eiver,  over  an  interstate  highway 
established  by  authority  of  Congress,  to  delay  the  transporta- 
tion of  such  passengers  and  mails,  by  turning  aside  from  the 
direct  interstate  route,  and  running  to  a  station  three  miles 
and  a  half  away  from  a  point  on  that  route,  and  back  again 
to  the  same  point,  and  thus  travelling  seven  miles  which 
formed  no  part  of  its  course,  before  proceeding  on  its  way ; 
and,  as  the  court  observed,  the  question  whether  a  statute 
which  merely  required  interstate  railroad  trains,  without 
going  out  of  their  course,  to  stop  at  county  seats,  would 
be  within  the  constitutional  power  of  the  State,  was  not 
presented,  and  could  not  be  decided,  upon  the  record  in 
that  case.     163  U.  S.  153,  164. 

But^  in  the  case  at  bar,  the  train  in  question  ran  wholly 
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within  the  State  of  Minnesota,  and  could  have  stopped  at  the 
county  seat  of  Pine  county  without  deviating  from  its  course ; 
and  the  statute  of  Minnesota  expressly  provides  that  "  this  act 
sball  not  apply  to  through  railroad  trains  entering  this  State 
from  any  other  State,  or  to  transcontinental  trains  of  any  rail- 
road." 

Judgment  affirmed. 

Mr.  Justice  Brewer  did  not  hear  the  argument  and  took 
no  part  in  the  decision  of  this  case. 


In  re  HIEN,   Petitioner. 

ORIGINAL. 

No.  16.    Original.    Argued  March  22,  1S97.  -Decided  Aprfl  12, 1S9T. 

The  Court  of  Appeals  of  the  District  of  Columbia  was  duly  authorized  by 
§  6  of  the  act  creating  the  court,  as  well  as  by  §  6  as  amended  by  the  act 
of  July  30,  1894,  to  make  rules  limiting  the  time  of  taking  appeals  to  the 
court  from  the  decisions  of  the  Commissioner  of  Patents ;  and  there  was 
no  restriction  on  this  power  by  reason  of  Rev.  Stat.  §  4894. 

The  case  is  stated  in  the  opinion. 

Mr.  W.  77.  Singleton  for  petitioner.  Mr.  F.  W.  Bitter  was 
on  his  brief. 

Mr.  W.  A.  Megrath^  by  special  leave,  opposing. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

The  Commissioner  of  Patents,  in  an  interference  proceeding 
between  Philip  Hien  and  one  William  A.  Pungs,  awarded 
])riority  of  the  invention  in  controversy  to  Pungs,  June  9, 
1894:.  Hien  gave  notice  to  the  Commissioner,  March  12, 
1896,  of  an  appeal  from  his  decision,  under  §  4912  of  the 
Revised  Statutes,  to  the  Court  of  Appeals  for  the  District 
of  Columbia,  and  filed  his  petition  of  appeal  in  that  court, 
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Jane  2,  1896,  which  waa  dismissed  on  the  third  day  of  the 
following  December  because  the  appeal  was  not  taken  within 
the  time  prescribed  by  the  rules  of  the  court.  24  Wash.  Law 
Kep.  827.  December  12,  1806,  Hien  moved  that  his  appeal 
be  reinstated  on  the  ground  that  the  Court  of  Appeals  had 
no  authority  to  make  the  rules  in  question,  which  was  denied. 
25  Wash.  Law  Kep.  8.  Hien  then  applied  to  this  court  for 
leave  to  file  a  petition  for  a  writ  of  mandamus;  leave  was 
granted ;  the  petition  filed ;  and  a  rule  to  show  cause  entered, 
to  which  return  was  duly  made. 

Section  780  of  the  Eevised  Statutes  of  the  District  of 
Columbia,  approved  June  22,  1874,  reads: 

"  Sec.  780.  The  Supreme  Court,  sitting  in  banc,  shall  have 
jurisdiction  of  and  shall  hear  and  determine  all  appeals  from 
the  decisions  of  the  Commissioner  of  Patents,  in  accordance 
with  the  provisions  of  sections  forty-nine  hundred  and  eleven 
to  section  forty-nine  hundred  and  fifteen,  inclusive,  of  chapter 
one,  Title  LX,  of  the  Eevised  Statutes,  ^Patents,  Trade- 
Marks  AND  COPY-RIOHTS.' " 

The  sections  of  the  Eevised  Statutes  thus  referred  to  are  as 
follows : 

"  Sec.  4911.  If  such  party,  except  a  party  to  an  interference, 
is  dissatisfied  with  the  decision  of  the  Commissioner,  he  may 
appeal  to  the  Supreme  Court  of  the  District  of  Columbia, 
sitting  in  banc. 

"  Sec.  4912.  When  an  appeal  is  taken  to  the  Supreme  Court 
of  the  District  of  Columbia,  the  appellant  shall  give  notice 
thereof  to  the  Commissioner,  and  file  in  the  Patent  Ofiice, 
within  such  time  as  the  Commissioner  shall  appoint,  his  reasons 
of  appeal,  specifically  set  forth  in  writing. 

"  Sec.  49 1 3.  The  court  shall,  before  hearing  such  appeal,  give 
notice  to  the  Commissioner  of  the  time  and  place  of  the  hear- 
ing, and  on  receiving  such  notice  the  Commissioner  shall  give 
notice  of  such  time  and  place  in  such  manner  as  the  court 
may  prescribe,  to  all  parties  who  appear  to  be  interested 
therein.  The  party  appealing  shall  lay  before  the  court 
certified  copies  of  all  the  original  papers  and  evidence  in  the 
case,  and  the  Commissioner  shall  furnish  the  court  with  the 
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grounds  of  his  decision,  fully  set  forth  in  writing,  touching  all 
the  points  involved  by  the  reasons  of  appeal.  And  at  the 
request  of  any  party  interested,  or  of  the  court,  the  Commis- 
sioner and  the  examiners  may  be  examined  under  oath,  in 
explanation  of  the  principles  of  the  thing  for  which  a  patent 
is  demanded. 

"  Sec.  4914.  The  court,  on  petition,  shall  hear  and  deter- 
mine such  appeal,  and  revise  the  decision  appealed  from  in  a 
summary  way,  upon  the  evidence  produced  before  the  Com- 
missioner, at  such  early  and  convenient  time  as  the  court  may 
appoint ;  and  the  revision  shall  be  confined  to  the  points  set 
forth  in  the  reasons  of  appeal.  After  hearing  the  case  the 
court  shall  return  to  the  Commissioner  a  certificate  of  its 
proceedings  and  decision,  which  shall  be  entered  of  record  in 
the  Patent  Office,  and  shall  govern  the  further  proceedings  in 
the  case.  But  no  opinion  or  decision  of  the  court  in  any  such 
case  shall  preclude  any  person  interested  from  the  right  to 
contest  the  validity  of  such  patent  in  any  court  wherein  the 
same  may  be  called  in  question. 

^'  Ssc.  4915.  Whenever  a  patent  on  application  is  refused, 
either  by  the  Commissioner  of  Patents  or  by  the  Supreme 
Court  of  the  District  of  Columbia  upon  appeal  from  the 
Commissioner,  the  applicant  may  have  remedy  by  bill  in 
equity;  and  the  court  having  cognizance  thereof,  on  notice 
to  adverse  parties  and  other  due  proceedings  had,  may  ad- 
judge that  such  applicant  is  entitled,  according  to  law,  to 
receive  a  patent  for  his  invention,  as  specified  in  his  claim, 
or  for  any  part  thereof,  as  the  facts  in  the  case  may  appear. 
And  such  adjudication,  if  it  be  in  favor  of  the  right  of  the 
applicant,  shall  authorize  the  Commissioner  to  issue  such 
patent  on  the  applicant  filing  in  the  Patent  Oifice  a  copy 
of  the  adjudication,  and  otherwise  complying  with  the 
requirements  of  law.  In  all  cases,  where  there  is  no  op- 
posing part3%  a  copy  of  the  bill  shall  be  served  on  the  Com- 
missioner; and  all  the  expenses  of  the  proceeding  shall  be 
paid  by  the  applicant,  whether  the  final  decision  is  in  his 
favor  or  not." 

Sections  6  and  9  of  the  act  to  establish  the  Court  of  Appeals 
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for  the  District  of  Columbia,  approved  February  9, 1893,  c.  74, 
27  SUt.  434,  provided  : 

'^  S£o.  6.  Ttiat  the  said  Court  of  Appeals  shall  establish  a 
term  of  the  court  during  each  and  every  month  in  each  year 
excepting  the  months  of  July  and  August,  and  it  shall  make 
such  rules  and  regulations  as  may  be  necessary  and  proper  for 
the  transaction  of  the  business  to  be  brought  before  it,  and 
for  the  time  and  method  of  the  entry  of  appeals  and  for  giv- 
ing notice  of  appeals  thereto  from  the  Supreme  Court  of  the 
District  of  Columbia,  and  such  other  rules  and  regulations  as 
may  be  necessary  and  proper  in  the  premises."    .    .    . 

"Sec.  9. "That  the  determination  of  appeals  from  the  de- 
cision of  the  Commissioner  of  Patents,  now  vested  in  the 
general  term  of  the  Supreme  Court  of  the  District  of  Colum- 
bia, in  pureuance  of  the  provisions  of  section  seven  hundred 
and  eighty  of  the  Revised  Statutes  of  the  United  States,  re- 
lating to  the  District  of  Columbia,  shall  hereafter  be  and  the 
same  is  hereby  vested  in  the  Court  of  Appejxls  created  by  this 
act ;  and  in  addition,  any  party  aggrieved  by  a  decision  of  the 
Commissioner  of  Patents  in  any  interference  case  may  appeal 
therefrom  to  said  Court  of  Appeals." 

By  the  act  of  July  30,  1894,  c.  172,  28  Stat.  160,  section  six 
was  amended  so  as  to  read  as  follows : 

"  Sec.  6.  That  said  Court  of  Appeals  shall  establish  by  rule 
of  court  such  terms  of  the  court  in  each  year  as  to  it  may 
seem  necessary :  Provided^  however^  That  there  shall  be  at 
least  three  terms  in  each  year,  and  it  shall  make  such  rules 
and  regulations  as  may  be  necessary  and  proper  for  the 
transaction  of  its  business  and  the  taking  of  appeals  to  said' 
court."    .    .    . 

The  Court  of  Appeals,  June  5,  1893,  promulgated  a  set  of 
rules,  among  which  were  these  : 

"Rule  IX  —  1.  No  order,  judgment  or  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia,  or  of  any  justice 
thereof,  shall  be  reviewed  by  the  Court  of  Appeals,  unless  the 
appeal  shall  be  taken  within  twenty  days,  Sundays  excluded, 
after  the  order,  judgment  or  decree  complained  of  shall  have 
been  made  or  pronounced." 
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"Rule  XIX  —  6.  The  appeals  from  the  Commissioner  of 
Patents  shall  be  subject  to  all  the  rules  of  this  court  pro- 
vided for  other  cases  therein,  except  where  such  rules,  from 
the  nature  of  the  case,  or  by  reason  of  special  provisions 
inconsistent  therewith,  are  not  applicable." 

The  Commissioner  of  Patents  issued  an  order  May  16,  1894, 
that  "All  Examiners  are  hereby  directed  to  withhold  from 
issue  the  application  of  the  prevailing  party  in  interference 
cases  for  thirty  days  from  the  date  of  tinal  issue  in  order  that 
an  appeal  may  be  taken  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  if  desired."  This  order  was  published  in 
the  Official  Gazette  of  June  5,  1894.  (Oflf.  Gazette,  Vol.  67, 
p.  1195.) 

The  Court  of  Appeals  promulgated  a  new  set  of  rules  Sep- 
tember 29,  1894,  of  which  Rule  20  related  to  appeals  from  the 
Commissioner  of  Patents,  the  second  subdivision  reading  thus : 

"XX  —  2.  The  appellant,  upon  complying  with  the  pre- 
ceding section  of  this  rule,  shall  file  in  the  case  a  petition, 
addressed  to  the  court,  in  which  he  shall  briefly  set  forth 
and  show  that  he  has  complied  with  the  requirements  of 
sections  4912  and  4913  of  the  Revised  Statutes  of  the  United 
States,  to  entitle  him  to  an  appeal,  and  praying  that  his  appeal 
may  be  heard  upon  and  for  the  reasons  assigned  therefor  to  the 
Commissioner;  and  said  appeal  shall  be  taken  within  forty  days 
from  the  date  of  the  ruling  or  order  appealed  from,  and  not 
afterwards." 

The  order  of  May  16,  1894,  was  modified  by  the  Commis- 
sioner, April  27,  1896,  so  as  to  direct  the  Examiners  to 
withhold  from  issue  the  application  of  the  prevailing  party 
in  interference  cases  for  forty-five  days  from  the  date  of  the 
final  decision. 

The  contention  is  that  the  Court  of  Appeals  of  the  District 
of  Columbia  was  without  authority  to  promulgate  a  rule  limit- 
ing the  time  of  taking  appeals  from  the  decisions  of  the  Com- 
missioner of  Patents;  and  that,  by  analogy,  two  years  were 
allowed  therefor  in  view  of  §  4894  of  the  Revised  Statutes. 

The  general  rule  undoubtedly  is  that  courts  of  justice  pos- 
sess the  inherent  power  to  make  and  frame  reasonable  rales 


Digiti 


zed  by  Google 


IN  RE  HIEN,  Petitioner.  437 

Opinion  of  the  Court. 

not  conflicting  with  express  statute;  but  apart  from  that  we 
tliink  it  clear  that  the  Court  of  Appeals  was  duly  authorized  by 
§  6,  of  the  act  creating  the  court,  as  well  as  by  §  6,  as  amended 
by  the  act  of  July  30,  1894:,  to  make  rules  limiting  the  time  of 
taking  appeals  to  the  court  from  the  decisions  of  the  Commis- 
sioner of  Patents.  Since  by  §  9  the  Court  of  Appeals  was 
vested  with  authority  to  review  such  decisions,  we  do  not 
think  it  can  properly  be  held  that  under  the  original  act  the 
authority  in  respect  of  appeals  was  limited  only  to  appeals 
from  the  Supreme  Court  of  the  District  of  Columbia,  or  to 
the  conduct  of  appeals  after  they  had  come  before  the  appel- 
late court. 

Of  the  rules  of  June  5,  1893,  Rule  XIX  is  to  be  read  with 
Rule  IX,  as  limiting  the  time  of  appeals  to  the  court  from  the 
decisions  of  the  Commissioner  to  twenty  days,  exclusive  of  Sun- 
days, which  time  was  enlarged  to  forty  days  by  Rule  XX,  pro- 
mulgated September  29,  1894,  the  rule  specifically  declaring 
that  such  appeals  could  not  be  taken  after  the  expiration  of 
the  time  prescribed. 

And  if  the  original  act  were  not  so  comprehensive  as  above 
indicated,  the  result  would  be  the  same  under  the  amendatory 
act,  in  respect  of  the  power  imparted  by  which  there  can  be 
no  question.  The  petitioner  complied  neither  with  the  rule 
of  June  5, 1893,  nor  with  the  rule  of  September  29,  1894,  and 
if  not  governed  by  the  former  was  certainly  subject  to  the 
latter,  for  although  this  was  promulgated  after  the  decision 
of  the  Commissioner  of  Patents  in  the  case,  the  Court  of 
Appeals  was  quite  right  in  holding  that  "  the  right  of  appeal 
is  not  a  vested  right  that  may  not  be  altered  by  statute,  or  by 
rule  of  court  made  in  pursuance  of  statutory  authority  to  enact 
such  rules." 

In  compliance  with  section  4912  of  the  Revised  Statutes, 
Ilien  gave  notice  to  the  Commissioner  of  Patents,  under  date 
of  May  12, 1896,  of  an  appeal  from  his  decision  to  the  Court  of 
Appeals,  and  filed  his  petition,  under  the  rule,  on  June  2. 
These  proceedings,  if  they  had  been  in  time,  amounted  to  the 
taking  of  an  appeal,  but  as  they  were  not  initiated  and  prose- 
cuted within  the  time  limited,  they  were  ineffectual.    We  have 
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no  doubt  that  the  Court  of  Appeals  had  authority,  in  regulat- 
ing the  taking  of  appeals,  to  limit  the  time  in  which  the  condi- 
tions of  such  taking  had  to  be  performed ;  and  that  there  was 
no  restriction  thereon  by  reason  of  section  4894  of  the  Revised 
Statutes  as  contended. 

That  section  is  as  follows : 

"  Sec.  4894.  All  applications  for  patents  shall  be  completed 
and  prepared  for  examination  within  two  years  after  the  filing 
of  the  application,  and  in  default  thereof,  or  upon  failure  of 
the  applicant  to  prosecute  the  same  within  two  years  after 
any  action  therein,  of  which  notice  shall  have  been  given  to 
the  applicant,  they  shall  be  regarded  as  abandoned  by  the 
])arbies  thereto,  unless  it  be  shown  to  the  satisfaction  of  the 
Commissioner  of  Patents  that  such  delay  was  unavoidable." 

This  has  no  relation  to  the  limitation  on  appeals  under  sec- 
tion 4911,  but  has  reference  solely  to  the  abandonment  of  an 
application  by  failure  to  prosecute  it. 

In  Oandij  v.  Marble^  122  0.  S.  432,  which  was  a  bill  in 
equity  under  section  4915  of  the  Revised  Statutes,  to  obtain 
an  adjudication  in  favor  of  the  granting  of  a  patent,  we  held 
that  while  such  a  proceeding  was  a  suit  according  to  the 
ordinary  course  of  equity  practice  and  procedure,  and  not  a 
technical  appeal  from  the  Patent  Office,  confined  to  the  case 
as  made  in  the  record  of  that  office,  yet  that  the  requirement 
of  section  4894  that  the  application  should  be  regarded  as 
abandoned  if  the  applicant  failed  to  prosecute  tl)e  same 
within  two  years  after  any  action  therein,  of  which  notice 
should  have  been  given  him,  unless  it  were  "shown  to  the 
satisfaction  of  the  Commissioner  of  Patents  that  such  delay 
was  unavoidable,"  was  applicable,  and  that  the  court  could 
not  adjudge  that  the  applicant  was  entitled,  "according  to 
law,  to  receive  a  patent,"  unless  he  showed  to  the  satisfaction 
of  the  court  that  the  delay  of  two  years  "  was  unavoidable, 
under  an  allegation  to  that  effect  in  the  bill."  It  was  held 
that  the  bill  in  equity  was  sub  modo  a  branch  of  the  applica- 
tion for  the  patent,  and  was  governed  by  the  rule  as  to  laches 
and  delay  declared  by  section  4894.  But  this  had  nothing  to 
do  with  the  time  within  which  an  appeal  from  the  Commis* 
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sioner  of  Patents  must  be  taken,  but  merely  decided  that  a 
bill  in  equity  under  section  4915  would  be  defeated  where  the 
application  had  been  abandoned  in  the  Patent  Office  under 
section  4894. 

The  bill  in  equity  provided  for  by  section  4915  is  wholly 
different  from  the  proceeding  by  appeal  from  the  decision 
of  the  Commissioner  under  consideration  in  this  case.  The 
one  is  in  the  exercise  of  original,  the  other,  of  appellate, 
jurisdiction. 

The  court  under  section  4914,  on  petition,  is  to  hear  and 
determine  the  appeal  and  to  revise  the  decision  appealed  from 
in  a  summary  way  "upon  the  evidence  produced  before  the 
Commissioner,  at  such  early  and  convenient  time  as  the  court 
may  appoint ;  and  the  revision  shall  be  confined  to  the  points 
set  forth  in  the  reasons  of  appeal." 

Section  4915  provides,  as  to  the  remedy  by  bill  in  equity, 
that  "the  court  having  cognizance  thereof,  on  notice  to 
adverse  parties  and  other  due  proceedings  had,  may  adjudge 
that  such  applicant  is  entitled,  according  to  law,  to  receive  a 
patent  for  his  invention  as  specified  in  his  claim,  or  for  any 
part  thereof,  as  the  facts  in  the  case  may  appear." 

In  Butierioorth  v.  Iloey  112  U.  S.  50,  61,  this  court  distin- 
guished the  proceeding  by  bill  in  equity  under  section  4915 
from  an  appeal  under  section  4911,  and  said  :  "  This  means  a 
proceeding  in  a  court  of  the  United  States  having  original 
equity  jurisdiction  under  the  patent  laws,  according  to  the 
ordinary  course  of  equity  practice  and  precedure.  It  is  not  a 
technical  appeal  from  the  Patent  Office,  like  that  authorized 
in  §  4911,  confined  to  the  case  as  made  in  the  record  of  that 
office,  but  is  prepared  and  heard  upon  all  competent  evidence 
adduced  and  upon  the  whole  merits." 

This  being  so,  §  4894  was  inapplicable,  and  the  power  of  the 
Court  of  Appeals  to  limit  the  time  of  appeal  was  not  affected 
thereby. 

WHt  denied. 
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ABERDEEN  BANK  v,  CHEHALIS  COUNTY. 

ERROR    TO    THE    SUPREME    COURT    OF    THE    STATE  OP  WASHINGTON. 

No.  89.    Argued  April  80,  1806.  —  Decided  AprQ  12, 1807. 

This  court  is  bonnd  by  the  decision  of  the  Supreme  Court  of  the  State  of 
Washington,  (in  which  it  concurs,)  that  §  21  of  tlie  act  of  tliat  State  of 
March  9,  1891,  relating  to  the  taxation  of  national  banks  in  that  State, 
is  to  be  read  in  connection  with  §  23  of  the  same  act,  and  that  when  so 
read  they  do  not  Impose  upon  such  banks  a  tax  forbidden  by  Rev.  Stat. 
§  5219.  National  Bank  v.  Commonwealth,  9  Wall.  S53,  affirmed  and 
followed  in  this  matter. 

Money  Invested  in  corporations  or  in  individual  enterprises  that  carry  on 
the  boGlness  of  railroads,  of  manufacturing  enterprises,  mining  invest* 
ments  and  investments  In  mortgages,  does  not  come  into  competition 
with  the  business  of  national  bfinks,  and  is  therefore  not  within  the 
meaning  of  the  provision  in  Rev.  Stat.  §  5219,  forbidding  state  taxation 
of  its  shares  at  a  greater  rate  than  Is  assessed  upon  other  moneyed 
capital  in  the  hands  of  citizens  of  the  Stote. 

Insurance  stocks  may  be  taxed  on  income  instead  of  on  value ;  and  deposits 
in  savings  banks  and  moneys  belonging  to  charitable  institutions  may  be 
exempted  without  Infringing  the  provisions  of  that  section  of  the  Revised 
Statutes. 

The  allegations  of  the  complaint  do  not  show  that  any  moneyed  capital  of 
the  bank  of  the  character  defined  by  the  decisions  of  this  court  was 
omitted  or  intended  to  be  omitted  by  the  assessor,  and  those  allegations 
are  so  general  in  these  respects  that  they  cannot  be  made  the  basis  of 
action. 

The  First  National  Bank  of  the  city  of  Aberdeen,  State 
of  Washington,  a  banking  corporation  organized  under  the 
national  banking  laws  of  the  United  States,  filed  its  com- 
plaint in  the  Superior  Court  of  the  said  State,  for  the  county 
of  Chehalis,  May  16,  1892,  against  the  county  of  Chehalis  and 
J.  M.  Carter,  as  ex  officio  tax  collector  of  the  county,  seeking 
to  enjoin  the  defendants  from  levying  upon  the  safes,  time 
looks  and  other  personal  property  of  the  complainant,  for  the 
purpose  of  collecting  a  tax  upon  the  shares  of  its  capital  stock. 
The  defendants  demurred  to  the  Qomplaint,  and  the  demurrer 
having  been  sustained,  and  the  complainant  having  refused  to 
amend  its  complaint,  judgment  was  entered  in  the  said  coort^ 
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September  13,  1892,  in  favor  of  the  defendants.  The  com- 
plainant took  the  case  upon  writ  of  error  to  the  Supreme  Court 
of  the  State,  where  the  judgment  was  affirmed.  6  Washington, 
64.  The  complainant  then  sued  out  a  writ  of  error  bringing 
the  case  here. 

The  essential  allegations  of  the  complaint  were  that  the 
capital  stock  of  the  bank  consisted  of  500  shares  of  $100 
each ;  that  all  of  the  stock  was  paid  up,  and  was  owned  in 
part  by  citizens  of  the  State  of  Washington  resident  therein, 
and  in  part  by  citizens  of  the  United  States  residing  outside 
of  the  State;  that  the  assessor  of  the  said  county  was  charged, 
under  the  provisions  of  an  act  of  the  legislature  of  the  said 
State,  approved  March  9, 1891,  entitled  "An  act  to  provide 
for  the  assessment  and  collection  of  taxes  in  the  State  of 
Washington  and  declaring  an  emergency,"  with  the  duty  of 
preparing  an  assessment  roll  of  all  the  property  subject  to 
taxation  in  the  said  county,  as  owned  and  there  subject 
to  taxation  on  April  1,  1891;  that  thereupon  the  assessor 
proceeded  to  make  out  an  assessment  roll,  wherein  he  listed 
to  the  complainant,  as  owner  thereof,  all  of  its  capital  stock, 
and,  though  informed  by  the  complainant  of  the  residence  of 
each  of  the  stockholders,  and  of  the  amount  of  stock  held  by 
each  of  them  on  April  1, 1891,  assessed  the  capital  stock  in 
solido  to  the  complainant  as  owner  thereof,  at  a  total  valua- 
tion of  $50,000 ;  that  upon  the  said  assessment  the  defendant 
Carter,  as  treasurer,  was  officially  directed  to  collect  from  the 
complainant  a  tax  in  the  amount  of  $686.25;  that  the  tax 
not  having  been  paid,  the  said  defendant,  as  treasurer,  on 
March  1,  1892,  declared  the  same  delinquent,  and  added 
thereto  a  certain  sum  by  way  of  penalty  for  non-payment, 
and  a  certain  sum  as  interest,  and  was  about  to  proceed  to 
collect  the  total  amount,  being  $787.22,  by  levying  upon  the 
safes,  time  locks  and  other  property  used  by  the  bank,  and 
that  if  he  were  permitted  so  to  do  the  complainant  would 
suffer  irreparable  injury.  That  on  April  1,  1891,  there  ex- 
isted in  the  said  county  jnoneyed  capital,  other  than  that 
invested  in  shares  of  stock  of  national  banks  and  banking 
business,   owned  by  citizens  of  the   State  resident  in  that 
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county,  and  there  invested  in  loans  and  secarities  owing  by 
other  citizens  of  the  State  residing  in  the  county,  exceeding 
the  sum  of  $237,400;  that  there  existed  in  the  State  mon- 
eyed capital  owned  by  citizens  of  the  State  who  were  resi- 
dents of  other  counties  thereof  (aside  from  the  capital 
invested  in  banks  and  banking  business),  invested  in  loans 
and  securities  owing  by  citizens  of  the  State  residing  in 
counties  other  than  the  county  aforesaid,  exceeding  the  sum 
of  $14,000,000;  that  the  total  capitalization  of  national  banks 
located  in  the  State  was  the  sum  of  $7,000,000,  and  the  total 
capitalization  of  banks  there  located,  incorporated  under  the 
laws  of  the  State,  the  sum  of  $4,000,000 ;  that  large  amounts 
of  moneyed  capital  were  invested  in  the  State,  by  residents 
thereof,  in  the  stocks  and  bonds  of  insurance,  wharf  and  gas 
companies,  which  amounts,  together  with  all  the  moneyed 
capital  above  mentioned,  made  an  aggregate  of  at  least 
$26,000,000;  that  these  facts  were  well  known  to  the  sev- 
eral assessors  and  other  taxing  officers  throughout  the  State, 
but  that  the  moneyed  capital  referred  to,  other  than  the  said 
capital  of  the  national  and  state  banks,  was  purposely  omitted 
from  assessment  and  taxation  in  pursuance  of  an  agreement 
entered  into  before  April  1,  1891,  between  the  assessors  of 
the  several  counties,  based  upon  an  opinion  rendered  by 
the  attorney  general  of  the  State,  advising  such  omission. 
That  this  omission  necessarily  operated  as  a  discrimination 
in  favor  of  the  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  State  and  against  shares  of  stock  of 
the  national  banking  corporations  located  within  the  State, 
and  necessarily  resulted  in  the  taxation  of  the  shares  of  the 
national  banks  at  a  greater  rate  than  other  moneyed  capital 
in  the  hands  of  the  individual  citizens  of  the  State. 

3Ir.  James  B.  Howe  for  plaintiflf  in  error.  Mr,  Eugene  M. 
Carr,  Mr.  Harold  Preston  and  Mr.  M.  T.  Cochran  were  on 
his  brief. 

Mr.  James  A.  Haight  for  defendants  in  error.  Mr.  W.  O. 
Jones  was  on  his  brief. 
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Mr.  Justice  Shika.8,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  an 
assessment  and  taxation  of  all  the  shares  of  the  stock  of  a 
national  bank  in  solido  to  the  bank  direct,  as  owner  thereof, 
constitutes  a  tax  upon  the  bank  forbidden  by  section  5219  of 
the  Revised  Statutes  of  the  United  States. 

The  tax  in  question  was  assessed  under  section  21  of  an 
act  of  the  legislature  of  the  State  of  Washington,  approved 
March  9,  1891,  I^ws  of  Washington,  1891,  pp.  280-289,  in 
the  following  terms: 

"Every  individual,  firm,  corporation  or  association  of  persons, 
carrying  on  a  general  banking  business  in  this  State,  whether 
the  same  has  been  organized  under  the  banking  laws  of  this 
State  or  the  United  States,  or  conducted  under  the  style  of 
private  bankers,  shall  be  assessed  and  taxed  in  the  county, 
town,  city  or  village  where  such  bank  or  banking  association 
is  located,  and  not  elsewhere,  in  the  following  manner :  An- 
nually, at  such  times  as  provided  for  listing  property  for  taxa- 
tion, every  such  bank  or  banking  association  as  contemplated 
in  this  section  shall,  by  its  accounting  officer,  furnish  the  county 
or  city  assessor  a  statement  verified  by  oath  giving  the  amount 
of  paid-up  capital  stock,  the  amount  of  surplus  or  reserved  fund 
and  the  amount  of  undivided  profits  of  such  bank  or  banking 
association.  The  aggregate  amount  of  capital,  surplus  and 
undivided  profits  shall  be  assessed  and  taxed  as  other  like 
property  in  the  State  is  assessed  and  taxed :  Provided,  At 
the  time  of  listing  the  capit<il  stock,  the  amount  and  descrip- 
tion of  its  legally  authorized  investments  in  real  estate  shall 
be  assessed  and  taxed  as  other  real  estate  is  assessed  and 
taxed  under  this  act,  and  the  assessor  shall  deduct  the  amount 
of  such  investments  in  real  estate  from  the  aggregate  amount 
of  such  capital,  surplus  and  undivided  profits,  and  the  remain- 
der then  taxed  as  above  provided." 

If  this  section  stood  alone  there  might  be  groi^nd  for  the 
contention  that  it  contemplates  taxation  of  the  capital  of  the 
bank.    But  section  23  of  the  statute  provides  that  "  each  bank 
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and  banking  association  shall  be  liable  to  pay  any  taxes  as- 
sessed against  them  as  the  agent  of  each  of  its  shareholders, 
owners  or  owner  under  the  provisions  of  this  act,  and  may 
pay  the  same  out  of  their  individual  profit  account  or  charge 
the  same  to  their  expense  account,  or  to  the  accounts  of  such 
shareholders,  owners  or  owner  in  proportion  to  their  owner- 
ship." 

The  Supreme  Court  of  Washington  held  in  this  case  that 
these  two  sections  are  to  be  read  together,  and  that,  so  read, 
their  provisions  are  not  inconsistent  with  those  of  the  Federal 
statute. 

That  the  two  sections  of  the  state  law  should  be  read  to- 
gether is  obviously  proper,  and,  at  any  rate,  we  are  bound  by 
the  judgment  of  the  Supreme  Court  of  the  State  in  the  mere 
matter  of  the  construction  of  that  law.  « 

In  holding  that  the  state  law,  in  the  provisions  under  con- 
sideration, was  not  in  contravention  of  the  Federal  statute, 
the  Supreme  Court  of  Washington  claimed  to  follow  the  case 
of  National  Bank  v.  Commomcealthy  9  Wall.  353 ;  and  we 
agree  with  that  court  in  thinking  that  the  case  referred  to 
is  decisive  of  the  contention  now  made.  In  that  case  it  ap- 
peared that  a  statute  of  the  State  of  Kentucky  provided  that 
a  tax  should  be  laid  on  ^^  the  bank  stock  or  stock  in  any  mon- 
eyed corporation  of  loan  or  discount,  fifty  cents  on  each  share 
thereof  equal  to  one  hundred  dollars,  or  on  each  one  hundred 
dollars  of  stock  therein  owned  by  individuals,  corporations  or 
societies  " ;  and  further  provided  that  "  the  cashier  of  a  bank, 
whose  stock  is  taxed,  shall,  on  the  first  day  of  July  in  each 
year,  pay  into  the  treasury  the  amount  of  tax  due.  If  such 
tax  be  not  paid,  the  cashier  and  his  sureties  shall  be  liable  for 
the  same  and  twenty  per  cent  upon  the  amount." 

It  was  claimed  by  the  bank  that  the  shares  of  the  stock 
were  the  property  of  the  individual  stockholders,  and  that 
the  bank  could  not  be  made  responsible  for  a  tax  levied  on 
those  shares,  and  could  not  be  compelled  to  collect  and  pay 
such  tax  to  the  State.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Miller  said : 

^^  It  is  strongly  urged  that  it  is  to  be  deemed  a  tax  on  the 
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capital  of  the  bank,  because  the  law  requires  the  officers  of 
the  bank  to  pay  this  tax  on  the  shares  of  its  stockholders. 
Whether  the  State  has  the  right  to  do  this  we  will  presently 
consider,  but  the  fact  that  it  has  attempted  to  do  it  does  not 
prove  that  the  tax  is  anything  else  than  a  tax  on  these  shares. 
It  has  been  the  practice  of  many  of  the  States  for  a  long  time 
to  require  of  its  corporations  thus  to  pay  the  tax  levied  on 
their  shareholders.  It  is  the  common,  if  not  the  only,  mode 
of  doing  this  in  all  the  New  England  States,  and  in  several 
of  them  the  portion  of  this  tax  which  should  properly  go  as 
the  shareholder's  contribution  to  local  or  municipal  taxation 
is  thus  collected  by  the  State  of  the  bank  and  paid  over  to 
the  local  municipal  authorities.  In  the  case  of  shareholders 
not  residing  in  the  State,  it  is  the  only  mode  in  which  the 
State  can  reach  their  shares  for  taxation.  We  are,  therefore, 
of  opinion  that  the  law  of  Kentucky  is  a  tax  upon  the  shares 
of  the  stockholder.  ...  A  very  nice  criticism  of  the  pro- 
viso to  the  forty-first  section  of  the  National  Bank  Act"  — 
now  section  5219  of  the  Eevised  Statutes  —  "which  permits 
the  States  to  tax  the  shares  of  such  bank,  is  made  to  us  to 
show  that  the  tax  must  be  collected  of  the  shareholder  directl}^ 
and  that  the  mode  we  have  been  considering  is  by  implication 
forbidden.  But  we  are  of  opinion  that  while  Congress  in- 
tended to  limit  state  taxation  to  the  shares  of  the  bank  as 
distinguished  from  its  capital,  and  to  provide  against  a  dis- 
crimination in  taxing  such  bank  shares  unfavorable  to  them 
as  compared  with  the  shares  of  other  corporations,  and  with 
other  moneyed  capital,  it  did  not  intend  to  prescribe  to  the 
States  the  mode  in  which  the  tax  should  be  collected.  The 
mode  under  consideration  is  the  one  which  Congress  itself  has 
adopted  in  collecting  its  tax  on  dividends  and  on  the  income 
arising  from  bonds  of  corporations.  It  is  the  only  mode 
which,  certainly  and  without  loss,  secures  the  payment  of 
the  tax  on  all  the  shares,  resident  or  non-resident ;  and,  as 
we  have  already  stated,  it  is  the  mode  which  experience  has 
justified  in  the  New  England  States  as  the  most  convenient 
and  proper  in  regard  to  the  numerous  wealthy  corporations 
of  those  States.    It  is  not  to  be  readily  inferred,  therefore, 
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that  Congress  intended  to  prohibit  this  mode  of  collecting  a 
tax  which  they  expressly  permitted  the  States  to  levy." 

This  case  was  followed  in  BelVs  Gap  Railroad  v.  Pennsyl- 
vania^ 134  U.  S.  232,  239,  and  Van  Slyke  v.  Wisconsin^  154 
U.  S.  581 ;  and  its  doctrine,  that  the  statutory  appointment  of 
the  bank  to  pay  the  whole  tax  as  agent  of  the  stockholders, 
is  not  inconsistent  with  the  Federal  law  pertaining  to  national 
banks,  was  correctly  interpreted  and  applied  by  the  state 
court  to  the  case  in  hand.  It  was  not  alleged  in  the  bill,  or 
claimed  on  argument,  that  the  bank  was  not  in  )x>ssession  of 
funds,  belonging  to  the  stockholders  severally,  sufficient  to  pay 
the  tax,  proportioned  to  their  ownership  of  the  stock 

It  is  also  contended  that  the  Supreme  Court  of  Washington 
erred  in  not  holding  that  the  bill  of  complaint  showed  that 
the  taxation  of  the  shares  of  capital  stock  of  the  plaintiff  was 
at  a  greater  rate  than  was  assessed  upon  other  moneyed  capi- 
tal in  the  hands  of  individual  citizens  of  the  State  of  Washing- 
ton, and  was,  therefore,  void  under  section  5219  of  the  Revised 
Statutes  of  the  United  States. 

As  the  case  was  disposed  of  in  the  court  below  on  a  demurrer 
to  the  bill,  it  is  proper  to  have  before  us  the  very-  language  of 
the  bill  which  presents  this  question,  and  which  was  as  follows: 

"That  on  the  first  day  of  April,  1891,  there  existed  in  the 
county  of  Chehalis,  State  of  Washington,  taxable  moneyed 
capital  (other  than  and  beyond  that  invested  in  shares  of  stock 
of  national  banks  and  banking  business),  owned  by  citizens  of 
said  State,  resident  in  said  county  and  there  invested  in  loans 
and  securities  to  them  payable,  and  owing  by  other  citizens  of 
said  State  residing  in  said  county,  of  vast  amount,  to  wit,  ex- 
ceeding the  sum  of  two  hundred  and  thirty-seven  thousand 
four  hundred  dollars:  That  on  said  first  day  of  April,  1891, 
there  existed  in  the  State  of  Washington,  in  counties  other 
than  the  county  of  Chehalis  aforesaid,  other  taxable  capital 
in  money  and  moneyed  capital  (aside  from  the  moneyed  capital 
referred  to  in  the  paragraph  preceding,  and  aside  from  the 
capital  in  banks  and  banking  business),  owned  by  citizens  of 
the  State  of  Washington  resident  in  said  State  (in  counties 
other  than  the  county  of  Chehalis),  and  there  invested  in  loans 
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and  securities  to  them  payable  and  owing  by  other  resident 
citizens  of  said  State  in  counties  other  than  the  county  of  Che- 
halis,  of  vast  amount,  to  Avit,  exceeding  the  sum,  as  complain- 
ant is  informed  and  believes,  of  fourteen  million  dollars :  That 
on  the  said  first  day  of  April,  1891,  the  total  capitalization  of 
national  banks  located  in  the  State  of  Washington  was  the 
sum  of  seven  million  dollars ;  that  the  total  capitalization  of 
banks  there  located,  but  incorporated  under  the  laws  of  the 
State  of  Washington,  was  the  sum  of  four  million  dollars ;  and 
that  at  the  same  time  large  amounts  of  moneyed  capital  were 
invested  in  the  State  of  Washington  by  residents  of  said  State 
in  the  stocks  and  bonds  of  insurance,  wharf  and  gas  companies ; 
and  in  addition  to  the  foregoing  there  then  existed  in  said 
State  other  moneyed  capital  amounting  to  at  least  twenty-six 
million  dollars,  being  the  other  moneyed  capital  hereinbefore 
referred  to ;  that  in  no  case,  as  complainant  is  informed  and 
believes  and  so  charges  the  fact  to  be,  is  the  stock  of  any  na- 
tional bank  or  the  shares  of  the  stock  of  any  national  bank 
located  in  the  State  of  Washington  valued  for  assessment  for 
taxation  in  said  State  at  a  less  sum  or  assessed  upon  a  value 
of  less  than  eighty-five  per  cent  of  the  par  value  thereof;  and, 
further,  that  the  total  assessment  and  total  valuation  in  the 
assessment  for  taxation  throughout  the  State  of  Washington 
for  the  year  1891  of  and  upon  the  bonds  and  shares  of  banks, 
banking  corporations,  insurance,  gas,  wharf  and  other  corpo- 
rations, was  the  sum  of  eight  million  two  hundred  and  five 
thousand  five  hundred  and  three  dollars. 

"  That  the  facts  alleged  in  the  preceding  paragraphs  thereof 
were  then  and  during  all  of  the  times  intervening  between  the 
first  day  of  April,  1891,  and  the  time  of  the  return  of  the  sev- 
eral assessment  rolls  throughout  the  State  of  Washington  by 
the  county  assessors  to  the  county  auditors,  well  known  to  the 
assessor  of  the  county  of  Chehalis  and  all  other  county  as- 
sessors throughout  the  State  of  Washington,  and  during  all 
of  said  times  and  until  the  first  day  of  March,  1892,  were  well 
known  to  the  several  county  and  state  officers  hereinbefore 
referred  to,  and  also  to  the  boards  of  equalization  and  boards 
of  county  commissioners  and  the  auditor  of  each  of  the  counties 
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in  said  State,  and  since  the  first  day  of  March,  1S92,  have 
been  and  are  now  well  known  to  the  defendant,  the  treasurer 
of  Chebalis  County :  That  on  said  first  day  of  April,  1891,  the 
entire  capital,  surplus  and  undivided  profits  of  complainant 
were  invested  as  follows,  to  wit:  $12,500.00  bonds  of  the 
United  States,  and  the  remainder  in  loans  to  residents  of  the 
State  of  Washington,  in  furniture  and  fixtures ;  that  all  of  said 
other  moneyed  capital  referred  to  in  the  foregoing  paragraphs 
was  purposely  omitted  from  the  assessment  and  from  taxation 
whatsoever  by  each  and  every  of  the  county  assessors  and  other 
taxing  officers  throughout  the  State  of  Washington,  and  the 
same  and  the  whole  thereof  has  escaped  taxation  throughout 
the  State  of  Washington;  that  the  omission  by  the  several 
county  assessors  and  taxing  ofiicers  of  the  several  counties  in 
said  State  to  either  assess  or  tax  other  moneyed  property  or 
capital  last  aforesaid  was  made  through,  under  and  by  reason 
and  in  pursuance  of  an  agreement  entered  into  prior  to  the 
first  day  of  April,  1891,  between  the  several  county  assessors 
of  the  several  counties  in  said  State,  whereby  it  was  agreed 
upon  between  them  that  such  omission  should  be  made  by 
them  and  all  of  them ;  and  said  omission  and  agreement  to 
omit  was  in  pursuance  of  an  opinion  rendered  by  the  attorney 
general  of  the  State  of  Washington  to  the  said  several  county 
assessors  at  their  request,  advising  such  omission,  the  said  at- 
torney general  being  by  virtue  of  his  office  required  by  the 
laws  of  the  State  of  Washington  to  render  such  opinion  upon 
the  request  of  said  assessors;  that  such  omission  necessarily 
operated  as  a  discrimination  in  favor  of  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  said  State  and  against 
shares  of  stock  of  national  banking  corporations  located  within 
this  State,  including  complainant,  and  necessarily  resulted  in 
taxation  of  the  shares  of  such  national  banks,  including  com* 
plainant,  at  a  greater  rate  than  other  moneyed  capital  in  the 
hands  of  the  individual  citizens  of  said  State,  all  of  which  was 
well  known  to  and  most  wrongfully  intended  by  said  several 
county  assessors  and  taxing  officers,  and  all  of  which  is  in  direct 
violation  of  and  forbidden  by  the  provisions  of  the  Revised 
Statutes  hereinbefore  specifically  referred  to." 


Digiti 


zed  by  Google 


ABERDEEN  BANK  v.  CHEHALI3  COUNTY.       449 
Opinion  of  the  Court 

It  is  claimed  by  the  plaintiflf  in  error  that  the  withdrawal 
from  taxation  of  so  large  a  proportion  of  moneyed  capital  in 
the  hands  of  individual  citizens,  as  is  shown  by  these  alle- 
gations, had  the  effect  of  taxing  national  bank  shares  at  a 
greater  rate  than  the  remaining  moneyed  capital  in  the  hands 
of  individual  citizens  was  taxed.     . 

Before  we  consider  the  legal  import  of  these  statements  in 
the  complaint,  we  shall  briefly  review  some  of  the  previous 
decisions  of  this  court  in  which  similar  questions  have  been 
dealt  with. 

In  People  v.  Commiastonere^  4  Wall.  244,  the  question  pre- 
sented was  whether  a  tax  imposed,  under  a  law  of  the  State 
of  ^ew  York,  on  shares  of  a  national  bank,  was  invalid,  as 
a  discrimination  against  the  shareholder,  because  no  allow- 
ance or  deduction  was  made  on  account  of  investments  made 
by  the  bank  in  United  States  bonds,  whereas  such  a  deduction 
or  allowance  was  made  in  assessments  upon  insurance  com- 
panies and  individuals.    The  answer  given  by  this  court  was 
that  upon  a  true  construction  of  that  clause  of  the  act  which 
provided  that  taxation  of  such  shares  by  state  authority  should 
not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  States,  '^  the 
meaning  and  intent  of  the  lawmakers  were  that  the  rate  of 
taxation  of  the  shares  should  be  the  same,  or  not  greater  than 
upon  the  moneyed  capital  of  the  individual  citizen  which  is 
subject  or  liable  to  taxation ;  that  is,  no  greater  proportion 
or  percentage  of  tax  in  the  valuation  of  the  shares  should  be 
levied  than  upon  other  moneyed  taxable  capital  in  the  hands 
of  the  citizens."    And  it  was  said  that  ^^  it  is  known  as  sound 
policy  that,  in  every  well-regulated  and  enlightened  State  or 
government,  certain  descriptions  of  property,  and  also  certain 
institutions  —  such  as  churches,  hospitals,   academies,  ceme- 
teries and  the  like — are  exempt  from  taxation;  but  these 
exemptions  have  never  been  regarded  as  disturbing  the  rates 
of    taxation,  even  where  the  fundamental  law  had  ordered 
that  it  should  be  uniform." 

In  Zionherger  v.  Jiouse^  9  Wall.  468,  a  shareholder  in  the 
Third  National  Bank  of  St.  Louis  resisted  payment  of  a  tax 
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of  nearly  two  per  cent  on  his  stock,  imposed  under  a  law  of 
the  State  of  Missouri,  because  there  were  in  that  State  two 
banks  which  by  a  contract  the  State  had,  prior  to  the  passage 
of  the  national  bank  laws,  disabled  itself  from  taxing  at  a 
greater  rate  than  one  per  cent ;  and  it  was  claimed  that  the 
tax  complained  of  was  assessed  in  disregard  of  that  provision 
of  the  Federal  statute  which  enacted  ^^  that  the  tax  so  im- 
posed, under  the  laws  of  any  State,  upon  the  shares  of  any 
of  the  associations  authorized  by  this  act,  shall  not  exceed 
the  rate  imposed  upon  the  shares  in  any  of  the  banks  organ- 
ized under  the  authority  of  the  State  where  such  association 
is  located."  Speaking  through.  Mr.  Justice  Davis,  this  court 
said: 

"  It  is  very  clear  that  Congress,  in  conceding  to  the  States 
the  right  to  tax,  adopted  a  measure  which  it  was  supposed 
Avould  operate  to  restrain  them  from  legislating  adversely  to 
the  interests  of  the  national  banks.  The  measure  itself  had 
reference  to  prospective  legislation  by  the  States,  and  its 
object  was  accomplished  when  the  States  conformed,  as  far 
as  practicable,  their  revenue  systems  to  it.  Exact  conformity 
was  required,  if  attainable,  but  the  law-making  power  did  not 
intend  such  an  absurd  thing,  as  that  the  power  of  the  State 
to  tax  should  depend  on  its  doing  an  act,  which  it  had  obliged 
itself  not  to  do.  It  was  well  known  at  the  time,  and  Congress 
must  be  supposed  to  have  legislated  on  this  subject  with  ref- 
erence to  it,  that  States,  by  contracts  with  individuals  or  cor- 
porations, could  grant  away  the  right  of  taxation,  and  that 
this  power  had  been  frequently  exercised.  It  was  equally 
within  the  knowledge  of  Congress  that  the  policy  on  this  sub- 
ject varied  in  different  States ;  while  some  of  them  retained 
in  their  own  hands  the  power  of  taxation  over  all  species  of 
property,  except  such  as  were  devoted  to  religious  or  chari- 
table purposes,  others  had  parted  with  it  to  interests  of  a 
purely  business  character,  like  banks  and  railroads.  Can  it 
be  supposed  that  Congress,  in  this  condition  of  things  in  the 
country,  meant  to  confer  a  privilege  by  one  section  of  a  law 
which  by  another  it  made  practically  unavailable?  If  the 
construction  contended  for  by  the  plaintiff  in  error  be  allowed, 
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then  a  State  so  unfortunate  as  to  have  a  single  bank,  whose 
shareholders  are  exempt  by  contract  from  taxation  in  the 
manner  provided  by  Congress,  can  derive  no  benefit  from 
the  power  to  tax  the  shares  of  national  banks.  And  this 
farther  consequence  would  follow,  that  the  shareholders  of 
national  banks  located  in  one  State  would  escape  all  taxation, 
while  those  whose  property  was  invested  in  banks  in  a  differ- 
ent locality  would  have  to  contribute  their  full  share  of  the 
public  burdens.  This  court  will  not  impute  to  Congress  a 
purpose  that  would  lead  to  such  manifest  injustice,  in  the 
absence  of  an  express  declaration  to  that  effect.  Without 
pursuing  the  subject  further,  it  is  enough  to  say  [that],  in  our 
opinion,  Congress  meant  no  more  by  the  limitation  in  the 
national  bank  act,  than  to  require  of  each  State,  as  a  condi- 
tion to  the  exercise  of  the  power  to  tax  the  shares  in  national 
banks,  that  it  should,  as  far  as  it  had  the  capacity,  t£ix  in  like 
manner  the  shares  of  banks  of  issue  of  its  own  creation." 

By  a  statute  of  Pennsylvania  of  March  31,  1870,  all  mort- 
gages, judgments,  recognizances  and  moneys  owing  upon 
articles  of  agreement  for  the  sale  of  real  estate  were  made 
exempt  from  taxation  except  for  state  purposes.  The  stock 
of  one  Hepburn  in  the  First  National  Bank  of  Carlisle,  the 
par  value  of  which  was  on^  hundred  dollars  a  share,  was 
subjected,  at  its  market  value  of  one  hundred  and  fifty  dollars 
per  share,  to  taxation  for  county,  school  and  borough  pui'poses. 
The  validity  of  such  taxation  was  upheld  by  the  Supreme 
Court  of  Pennsylvania,  and  the  case  was  brought  to  this  court. 
It  was  contended  on  behalf  of  the  shareholder  that  as,  by  the 
Pennsylvania  statute,  other  moneyed  capital  in  the  hands  of 
individuals  in  the  county  where  the  bank  was  located  was  not 
subject  to  taxation  for  local  purposes,  such  taxes  upon  shares 
in  a  national  bank  were  in  the  nature  of  a  discrimination 
and  void.  It  was  also  contended  that  in  valuing  these 
shares  at  fifty  per  cent  above  par  the  tax  was  made  fifty  per 
cent  greater  than  on  "  other  moneyed  capital  in  the  hands  of 
individuals." 

Both  these  contentions  were  overruled  by  this  court ;  and, 
in  disposing  of  the  argument  that  the  taxes  in  question  made 
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an  illegal  discrimination  against  national  bank  shares,  it  was 
said: 

^'  It  is  next  insisted  that  no  municipal  or  school  taxes  could 
be  assessed  upon  the  shares  of  the  First  National  Bank  of 
Carlisle,  located  within  the  borough  of  Carlisle,  ...  be- 
cause by  the  laws  of  Pennsylvania,  as  is  claimed,  other  mon- 
eyed capital  in  the  hands  of  individual  citizens  at  that  place  ' 
u  exempt  from  such  taxation.  In  support  of  this  claim  it  is 
shown  that  all  mortgages,  judgments,  recognizances  and 
moneys  owing  upon  articles  of  agreement  for  the  sale  of  real 
estate  are  exempt  from  taxation  in  that  borough  except  for 
state  purposes.  This  is  a  partial  exemption  only.  It  was  evi- 
dently intended  to  prevent  a  double  burden  by  the  taxation 
both  of  property  and  debts  secured  upon  it.  Necessarily  there 
may  be  other  moneyed  capital  in  the  locality  than  such  as  is  ex- 
empt. .  .  .  Some  part  of  it  only  is.  It  could  not  have  been 
the  intention  of  Congress  to  exempt  bank  shares  from  taxation 
because  some  moneyed  capital  was  exempt.  Ceilainly  there 
is  no  presumption  in  favor  of  such  an  intention.  To  have 
effect  it  must  be  manifest.  The  affirmative  of  the  proposition 
rests  upon  him  who  asserts  it.  In  this  case  it  has  not  been 
made  to  appear."    Hepburn  v.  School  Directors,  23  Wall.  480. 

To  the  same  effect  was  the  ciise  of  Adams  v.  NashviUej  95 
U.  S.  19. 

In  People  v.  Weaver,  100  U.  S.  539,  it  was  held  that  the  stat- 
ute of  a  State  which  establishes  a  mode  of  assessment  by  which 
shares  in  a  national  bank  are  valued  higher  in  proportion  to 
their  real  value  than  other  moneyed  capital  is  in  conflict  with 
section  5219  of  the  Revised  Statutes,  although  no  greater  per- 
centage is  levied  on  such  valuation  than  on  that  of  other 
moneyed  capital ;  and  that  the  statutes  of  New  York  which 
])ermit  a  party  to  deduct  his  just  debts  from  the  valuation  of 
all  his  personal  property,  except  so  much  thei-eof  as  consists  of 
such  shares,  tax  them  at  a  greater  rate  than  other  moneyed 
capital,  and  were,  therefore,  void  as  to  them. 

In  Boyer  v.  Boyer,  113  U.  S.  689,  there  was  brought  into 
question  the  validity  of  a  county  tax  levied  on  national  bank 
shares  under  a  law  of  the  State  of  Pennsylvania,  where  other 
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monejed  capital  in  the  hands  of  individual  citizens  within  the 
same  taxing  district  was  exempted  from  sach  taxation.  The 
previous  decisions  of  the  court  respecting  state  taxation  oC 
shares  in  national  banks  were  reviewed,  and  the  conclusion 
reached  was  that  those  decisions  did  not  sustain  the  proposi- 
tion that  national  bank  shares  may  be  subjected,  under  the 
authority  of  the  State,  to  local  taxation  where  a  very  material 
part,  relatively,  of  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  is  exempt.  It  was  observed  that  "as  the  act 
of  Congress  does  not  fix  a  definite  limit  as  to  percentage  of 
value,  beyond  which  the  States  may  not  tiix  national  bank 
shares,  cases  will  arise  in  which  it  will  be  difiicult  to  deter- 
mine whether  the  exemption  of  a  particular  part  of  moneyed 
capital  in  individual  hands  is  so  serious  or  material  as  to  in- 
fringe the  rule  of  substantial  equality." 

That  case,  like  the  present  one,  was  determined  in  the  court 
below  on  bill  and  demurrer,  and  this  court  thought  the  better 
course  was  to  remand  the  cause  with  a  recommendation  that 
the  defendants  should  be  put  to  answer,  so  that  the  facts  of 
the  case  might  be  more  fully  disclosed. 

In  BeW9  Oap  Railroad  v.  Pennsylvania^  134  U.  S.  232, 237, 
a  question  was  raised,  in  behalf  of  citizens  of  other  States,  of  the 
validity  of  a  law  of  the  State  of  Pennsylvania  which  imposed 
a  tax  upon  the  nominal  or  face  value  of  corporation  bonds, 
instead  of  a  tax  upon  their  actual  value ;  and,  while  it  was  not 
a  case  of  taxation  of  national  bank  stock,  some  observations 
were  made  by  Mr.  Justice  Bradley,  in  expressing  the  views  of 
the  court,  that  are  applicable  to  the  question  before  us : 

"The  provision  in  the  Fourteentli  Amendment,  that  no 
State  shall  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  was  not  intended  to  prevent  a  State 
from  adjusting  its  system  of  taxation  in  all  proper  and  rea- 
sonable ways.  It  may,  if  it  chooses,  except  certain  classes  of 
property  from  any  taxation  at  all,  such  as  churches,  libraries 
and  the  property  of  charitable  institutions.  It  may  impose 
different  specific  taxes  upon  different  trades  and  professions, 
and  may  vary  the  rates  of  exercise  upon  various  products ;  it 
may  tax  real  estate  and  personal  property  in  a  different  man- 
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ner;  it  may  tax  visible  property  only,  and  not  tax  securities 
for  payment  of  money  ;  it  may  allow  deductions  for  indebted- 
ness, or  not  allow  them.  All  such  regulations,  and  those  of 
like  character,  so  long  as  they  proceed  within  reasonable  limits 
and  general  usage,  are  within  the  discretion  of  the  state  legis- 
lature, or  the  people  of  the  State  in  framing  their  constitution. 
But  clear  and  hostile  discriminations  against  particular  persons 
and  classes,  especially  such  as  are  of  an  unusual  character,  un- 
known to  the  practice  of  our  governments,  might  be  obnoxious 
to  the  constitutional  prohibition.  It  would,  however,  be  im- 
practicable and  unwise  to  attempt  to  lay  down  any  general 
rule  or  definition  on  the  subject,  that  would  include  all  cases. 
They  must  be  decided  as  they  arise.  We  think  that  we  are 
safe  in  saying  that  the  Fourteenth  Amendment  was  not  in- 
tended to  compel  the  State  to  adopt  an  iron  rule  of  equal  taxa- 
tion. If  that  were  its  proper  construction  it  would  not  only 
supersede  all  those  constitutional  provisions  and  laws  of  some 
of  the  States,  whose  object  is  to  secure  equality  of  taxation, 
and  which  are  usually  accompanied  with  qualifications  deemed 
material ;  but  it  would  render  nugatory  those  discriminations 
which  the  best  interests  of  society  require ;  which  are  necessary 
for  the  encouragement  of  needed  and  useful  industries,  and  the 
discouragement  of  intemperance  and  vice;  and  which  every 
State,  in  one  form  or  another,  deems  it  expedient  to  adopt." 

Mercantile  Bank  v.  New  YorJe^  121  U.  S.  138,  was  the  case 
of  a  bill  filed  by  a  national  bank  in  the  city  of  New  York,  the 
object  of  which  was  to  restrain  the  collection  of  taxes  \ 
upon  its  stockholders  on  the  ground  that  the  taxes 
were  illegal  and  void  under  section  5219  of  the  Revised  Statutes 
of  the  United  States,  as  being  at  a  greater  rate  than  those 
assessed  under  the  laws  of  New  York  upon  other  moneyed 
capital  in  the  hands  of  the  individual  citizens  of  that  State. 
From  the  decree  of  the  Circuit  Court  of  the  United  States 
dismissing  the  bill  an  appeal  was  prosecuted  to  this  court. 

The  question  presented  was  thus  stated  by  Mr.  Justice 
Matthews,  who  delivered  the  opinion  of  this  court: 

*'The  proposition  which  the  appellant  seeks  to  establish  is 
that  the  State  of  New  York,  in  seeking  to  tax  national  bank 
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shares,  bas  not  complied  with  the  condition  contained  in  section 
5219  of  the  Revised  Statutes,  that  such  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  such  State,  ^in  that  it 
has  by  its  legislation  expressly  exempted  from  all  taxes  in  the 
hands  of  individual  citizens  numerous  species  of  moneyed  capi- 
tal, aggregating  in  actual  value  the  sum  of  $1,686,000,000, 
whilst  it  has  by  its  laws  subjected  national  bank  shares  in  the 
hands  of  individual  holders  thereof  (aggregating  a  par  value 
of  $83,000,000)  and  state  bank  shares  (having  a  like  value  of 
$22,815,700)  to  taxation  upon  their  full  actual  value,  less  only 
a  proportionate  amount  of  real  estate  owned  by  the  bank.' 
This  exemption,  it  is  claimed,  is  of  a  *  very  material  part  rela- 
tively '  of  the  whole,  and  renders  the  taxation  of  national  bank 
shares  void." 

The  exemptions  referred  to  were  classified  as  follows  :  Shares 
of  stock  in  the  hands  of  the  individual  shareholders  of  all  incor- 
porated moneyed  or  stock  corporations  deriving  an  income  or 
profit  from  their  capital  or  otherwise,  incorporated  by  the  laws 
of  New  York,  not  including  trust  companies  and  life  insurance 
companies,  and  state  or  national  banks  —  the  value  of  such 
shares  was  admitted  to  be  $755,018,892;  trust  companies  and 
life  insurance  companies  —  the  value  of  whose  shares  was  ad- 
mitted to  be  $35,558,900  —  in  addition  the  life  insurance  com- 
panies owned  personal  property  composed  of  mortgages,  loans 
and  bonds  to  the  amount  of  $195,257,305 ;  savings  banks  and 
the  deposits  therein  amounting  to  $437,107,501,  and  a  surplus 
of  $68,669,001;  certain  municipal  bonds,  issued  by  the  city 
of  New  York  under  an  act  passed  in  1880,  of  the  value  of 
$13,467,000;  shares  of  stock  in  corporations  created  by  States 
other  than  New  York,  in  the  hands  of  individual  holders,  resi- 
dent of  said  State,  amounting  to  $250,000,000. 

The  contention  on  behalf  of  the  national  bank  was  that 
within  the  doctrine  of  the  case  of  Boyer  v.  Boyer^  113  U.  S. 
689,  these  exemptions  constituted  so  material  a  part  relatively 
of  the  moneyed  capital  in  the  hands  of  individual  citizens  as 
to  make  the  tax  upon  the  shares  of  national  banks  an  unfair 
discrimination  against  that  class  of  property. 
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On  the  part  of  the  State  it  was  claimed  that  the  shares  of 
stock  in  the  varioas  companies  incorporated  by  the  laws  of 
New  York  as  moneyed  or  stock  corporations,  deriving  an  in- 
come or  profit  from  their  capital  or  otherwise,  including  trust 
companies,  life  insurance  companies  and  savings  banks,  were 
not  moneyed  capital  in  the  hands  of  the  individual  citizen 
within  the  meaning  of  the  act  of  Congress;  that,  if  any  of 
them  are,  then  the  corporations  themselves  were  taxed  under 
the  laws  of  New  York  in  such  a  manner  and  to  such  an  extent 
that  the  shares  of  stock  therein  are  in  fact  subject  to  a  tax 
equal  to  that  which  was  assessed  upon  shares  of  national 
banks ;  and  that  if  there  are  any  exceptions,  they  were  im- 
material in  amount  and  based  upon  considerations  which  ex- 
cluded them  from  the  opisration  of  the  rule  of  relative  taxation 
intended  by  the  act  of  Congress.  Upon  a  careful  review  of 
the  cases  the  following  conclusions  were  reached  by  the  court: 

^^ That  ^ moneyed  capital  in  the  hands  of  individual  citizens' 
does  not  necessarily  embrace  shares  of  stock  held  by  them  in 
aU  corporations  whose  capital  is  employed,  accordirlg  to  their 
respective  corporate  powers  and  privileges,  in  business  carried 
on  for  the  pecuniary  profit  of  shareholders,  although  shares 
in  some  corporations,  according  to  the  nature  of  their  busi- 
ness, may  be  such  moneyed  capital.  .  .  .  The  key  to  the 
proper  interpretation  of  the  act  of  Congress  is  its  policy  and 
purpose.  The  object  of  the  law  was  to  establish  a  system  of 
national  banking  institutions,  in  order  to  provide  a  uniform 
and  secure  currency  for  the  people,  and  to  facilitate  the  opera- 
tions of  the  Treasury  of  the  United  States.  The  capital  of 
each  of  the  banks  in  this  system  was  to  bo  furnished  entirely 
by  private  individuals ;  but,  for  the  protection  of  the  govern- 
ment and  the  people,  it  was  required  that  this  capital,  so 
far  as  it  was  the  security  for  its  circulating  notes,  should  be 
invested  in  the  bonds  of  the  United  States.  These  bonds 
were  not  subjects  of  taxation ;  and  neither  the  banks  them- 
selves, nor  their  capital,  however  invested,  nor  the  shares  of 
stock  therein  held  by  individuals,  could  be  taxed  by  the  States 
in  which  they  were  located  without  the  consent  of  Congress, 
being  exempted  from  the  power  of  the  States  in  this  respect, 
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because  these  banks  were  means  and  agencies  established  by 
Congress  in  execution  of  the  powers  of  the  government  of 
the  United  States.  It  was  deemed  consistent,  however,  with 
these  national  uses,  and  otherwise  expedient,  to  grant  to  the 
States  the  authority  to  tax  them  within  the  limits  of  a  rule 
prescribed  by  the  law.  In  fixing  those  limits  it  became 
necessary  to  prohibit  the  States  from  imposing  such  a  burden 
as  would  prevent  the  capital  of  individuals  from  freely  seek- 
ing investment  in  institutions  which  it  was  the  express  object 
of  the  law  to  establish  and  promote.  The  business  of  bank- 
ing, including  all  the  operations  which  distinguish  it,  might 
be  carried  on  under  state  laws,  either  by  corporations  or 
private  persons,  and  capital  in  the  form  of  money  might  be 
invested  and  employed  by  individual  citizens  in  many  single 
and  separate  operations  forming  substantial  parts  of  the 
business  of  banking.  A  tax  upon  the  money  of  individuals, 
invested  in  the  fonn  of  shares  of  stock  in  national  banks, 
would  diminish  their  value  as  an  investment  and  drive  the 
capital  so  invested  from  this  employment,  if  at  the  same 
time  similar  investments  and  similar  employments  under  the 
authority  of  state  laws  were  exempt  from  an  equal  burden. 
The  main  purpose,  therefore,  of  Congress  in  fixing  limits 
to  state  taxation,  on  investments  in  the  shares  of  national 
banks,  was  to  render  it  impossible  for  the  State,  in  levying 
such  a  tax,  to  create  and  foster  an  unequal  and  unfriendly 
competition,  by  favoring  institutions  or  individuals  carrying 
on  a  similar  business  and  operations  and  investments  of  a*  like 
character.  The  language  of  the  act  of  Congress  is  to  be  read 
in  the  light  of  this  policy.  Applying  this  rule  of  construc- 
tion, we  are  led,  in  the  first  place,  to  consider  the  meaning 
of  the  words  '  other  moneyed  capital,^  as  used  in  the  statute. 
Of  course  it  includes  shares  in  national  banks;  the  use  of 
the  word  *  other  ^  requires  that.  If  bank  shares  were  not 
*  moneyed  capital,'  the  word  'other'  in  this  connection  would 
be  without  significance.  But  '  moneyed  capital '  does  not 
mean  all  capital  the  value  of  which  is  measured  in  terms 
of  money.  In  this  sense,  all  kinds  of  real  and  personal  prop- 
erty would  be  embraced  by  it,  for  they  all  have  an  estimated 
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valae  as  the  subjects  of  sale.  Neither  does  it  necessarily 
include  all  forms  of  investment  in  which  the  interest  of  the 
owner  is  expressed  in  money.  Shares  of  stock  in  railroad 
companies,  mining  companies,  manufacturing  companies  and 
other  corporations  are  represented  by  certiQcates  showing 
that  the  owner  is  entitled  to  an  interest,  expressed  in  money 
value,  in  the  entire  capital  and  property  of  the  corporation, 
but  the  property  of  the  corporation  which  constitutes  its 
invested  capital  may  consist  mainly  of  real  and  personal 
property,  which,  in  the  hands  of  individuals,  no  one  would 
think  of  calling  ^  moneyed  capital,'  and  its  business  may  not 
consist  in  any  kind  of  dealing  in  money,  or  commercial  repre- 
sentatives of  money.  So  far  as  the  policy  of  the  government 
in  reference  to  national  banks  is  concerned,  it  is  indifferent  how 
the  States  may  choose  to  tax  such  corporations  as  those  just 
mentioned,  or  the  interest  of  individuals  in  them,  or  whether 
they  should  be  taxed  at  all.  Whether  property  interests  in 
railroads,  in  manufacturing  enterprises,  in  mining  investments 
and  others  of  that  description  are  taxed  or  exempt  from  taxa- 
tion, in  the  contemplation  of  the  law,  would  have  no  effect 
upon  the  success  of  national  banks.  There  is  no  reason,  there- 
fore, to  suppose  that  Congress  intended,  in  respect  to  these 
matters,  to  interfere  with  the  power  and  policy  of  the  States. 
The  business  of  banking,  as  defined  by  law  and  custom,  consists 
in  the  issue  of  notes  payable  on  demand,  intended  to  circulate 
as  money  where  the  banks  are  banks  of  issue;  in  receiving 
deposits  payable  on  demand;  in  discounting  commercial 
paper;  making  loans  of  money  on  collateral  security;  buying 
and  selling  bills  of  exchange ;  negotiating  loans,  and  dealing 
in  negotiable  securities  issued  by  the  government,  state  and 
national,  and  municipal  and  other  corporations.  These  are 
the  operations  in  which  the  capital  invested  in  national  banks 
is  employed,  and  it  is  the  nature  of  that  employment  which 
constitutes  it  in  the  eye  of  this  statute  ^moneyed  capital.' 
Corporations  and  individuals  carrying  on  these  operations  do 
come  into  competition  with  the  business  of  national  banks, 
and  capital  in  the  hands  of  individuals  thus  employed  is  what 
is  intended  to  be  described  by  the  act  of  Congress. 


Digiti 


zed  by  Google 


ABERDEEN   BANK  v.   CHEHALIS  COUNTY.       459 
Opinion  of  the  Court 

"That  the  words  of  the  law  must  be  so  limited  appears 
from  another  consideration ;  they  do  not  embrace  any  mon- 
eyed capital  in  the  sense  just  defined,  except  that  in  the 
hands  of  individual  citizens.  This  excludes  moneyed  capital 
in  the  hands  of  corporations,  although  the  business  of  some 
corporations  may  be  such  as  to  make  the  shares  therein  be- 
longing to  individuals  moneyed  capital  in  their  hands,  as  in 
the  case  of  banks.  A  railroad  company,  a  mining  company, 
an  insurance  company,  or  any  other  corporation  of  that  descrip- 
tion, may  have  a  large  part  of  its  capital  invested  in  securities 
payable  in  money,  and  so  may  be  the  owners  of  moneyed 
capital;  but,  as  we  have  seen,  the  shares  of  stock  in  such 
companies  held  by  individuals  are  not  moneyed  capital. 

"  The  terms  of  the  act  of  Congress,  therefore,  include  shares 
of  stock  or  other  interests  owned  by  individuals  in  all  enter- 
prises in  which  the  capital  employed  in  carrying  on  its  busi- 
ness is  money,  where  the  object  of  the  business  is  the  making 
of  profit  by  its  use  as  money.  The  moneyed  capital  thus 
employed  is  invested  for  that  purpose  in  securities  by  way 
of  loan,  discount,  or  otherwise,  which  are  from  time  to  time, 
according  to  the  rules  of  the  business,  reduced  again  to  money 
and  reinvested.  It  includes  money  in  the  hands  of  individuals 
employed  in  a  similar  way,  invested  in  loans,  or  in  securities 
for  the  payment  of  money,  either  as  an  investment  of  a  per- 
manent character,  or  temporarily  with  a  view  to  sale  or 
repayment  and  reinvestment.  In  this  way  the  moneyed 
capital  in  the  hands  of  individuals  is  distinguished  from  what 
is  known  generally  as  personal  property.  Accordingly,  it  .was 
said  in  EvansvilU  Bank  v.  Britton,  105  U.  S.  322:  'The  act 
of  Congress  does  not  make  the  tax  on  personal  property  the 
measure  of  the  tax  on  the  bank  shares  in  the  State,  but  the 
tax  on  moneyed  capital  in  the  hands  of  the  individual  citizens. 
Credits,  moneys  loaned  at  interest,  and  demands  against  per- 
sons or  corporations,  are  more  purely  representative  of  mon- 
eyed capital  than  personal  property,  so  far  as  they  can  be 
said  to  differ.  Undoubtedly,  there  may  be  said  to  be  much 
personal  property  exempt  from  taxation  without  giving  bank 
shares  a  right  to  similar  exemption,  because  personal  prop- 
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ertjr  is  not  necessarily  moneyed  capital.  Bat  the  rights, 
credits,  demands  and  money  at  interest  mentioned  in  the 
Indiana  statute,  from  which  bona  fide  debts  may  be  deducted, 
all  mean  moneyed  capital  in  vested  in  that  way.' " 

In  respect  to  trust  companies  the  court  held  that  it  was 
evident,  from  the  powers  granted  them  in  the  legislation 
of  New  York,  that  thev  were  not  banks  in  the  commercial 
sense  of  that  word,  and  did  not  perform  the  function  of  banks 
in  carrying  on  the  exchanges  of  commerce,  and  that,  taxed  as 
they  were,  on  their  franchises  based  on  income,  it  could  not 
be  said  that  there  existed  any  discrimination  against  national 
banks.  As  to  savings  banks  it  was  held  that,  though  it  could 
not  be  denied  that  their  deposits  constituted  moneyed  capital 
in  the  hands  of  individuals,  yet  it  was  clear  that  they  were 
not  within  the  meaning  of  the  act  of  Congress  in  such  a  sense 
as  to  require  that,  if  they  are  exempted  from  taxation,  shares 
of  stock  in  national  banks  must  also  be  exempted ;  that  it  was 
part  of  the  policy  of  the  State  to  encourage  the  accumulation 
of  small  savings  belonging  to  the  industrious  and  thrifty,  and 
it  was  within  the  reasonable  exercise  of  the  power  of  the  State 
to  ei^empt  particular  kinds  of  property,  and  the  conclusion  of 
the  court,  in  respect  to  savings  banks,  was  thus  expressed: 
"  The  only  limitation,  upon  deliberate  reflection,  we  now 
think  it  necessary  to  add,  is  that  these  exceptions  should  be 
founded  on  just  reason,  and  not  operate  as  an  unfriendly 
discrimination  against  investments  in  national  bank  shares. 
However  large,  therefore,  may  be  the  amount  of  moneyed 
capital  in  the  hands  of  individuals,  in  the  shape  of  deposits 
in  savings  banks  as  now  organized,  which  the  policy  of  the 
State  exempts  from  taxation  for  its  own  purposes,  that  ex- 
emption cannot  affect  the  rule  for  the  taxation  of  shares  in 
national  banks,  provided  they  are  taxed  at  a  rate  not  greater 
than  other  moneyed  capital  in  the  hands  of  individual  citizens 
otherwise  subject  to  taxation." 

The  conclusions  to  be  deduced  from  these  decisions  are  that 
money  invested  in  corporations  or  in  individual  enterprises 
that  carry  on  the  business  of  railroads,  of  manufacturing 
enterprises,  mining  investments  and  investments  in  mortgages, 
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does  not  come  into  competition  with  the  business  of  national 
banks,  and  is  not  therefore  within  the  meaning  of  the  act  of 
Congress;  that  such  stocks  as  those  in  insurance  companies 
may  be  legitimately  taxed  on  income  instead  of  on  value,  be- 
cause such  companies  are  not  competitors  for  business  with 
national  banks ;  and  that  exemptions,  however  large,  of  do- 
posits  in  savings  banks,  or  of  moneys  belonging  to  charitable 
institutions,  if  exempted  for  reasons  of  public  policy  and  not 
as  an  unfriendly  discrimination  against  investments  in  national 
bank  shares,  should  not  be  regarded  as  forbidden  by  section 
5219  of  the  Eevised  Statutes  of  the  United  States. 

We  shall  now,  in  the  light  of  the  previous  decisions,  advert  to 
the  allegations  contained  in  the  bill  of  complaint. 

The  substance  of  those  allegations  is :  First,  that  there  was 
taxable  moneyed  capital  in  Chehalis  County,  which  escaped 
taxation,  amounting  to  $237,400 ;  second,  that  there  w^as  also 
unassessed  moneyed  capital  in  other  portions  of  the  State  ex- 
ceeding $14,000,000 ;  third,  that  the  moneyed  capital  invested 
in  banks,  national  and  state,  was  $11,000,000;  fourth,  that 
there  was  invested  in  the  stocks  and  bonds  of  insurance,  wharf 
and  gas  companies  and  other  moneyed  institutions,  moneyed 
capital  amounting  to  at  least  $26,000,000. 

Even  if  it  be  conceded  that  the  stocks  and  bonds  of  insur- 
ance, wharf  and  gas  companies  were,  in  point  of  fact,  exempted 
from  taxation,  such  companies  are  not,  as  we  have  seen,  com- 
petitors for  business  with  the  national  banks,  and,  therefore, 
might  be  legally  exempted.  As  to  the  sum  of  $237,400,  alleged 
to  be  invested  by  individual  citizens  of  Chehalis  County  in  loans 
and  securities  to  them  payable  and  owing  by  other  citizens  of 
that  county,  we  are  not  informed  by  the  bill  of  the  nature  of 
such  loans  and  securities,  aud,  as  against  the  pleader,  we  may 
well  assume  that  they  belong  to  a  class  of  investments  which 
does  not  compete  with  the  business  of  national  banks.  The 
same  is  true  of  the  sum  of  $14,000,000  alleged  to  be  invested 
in  loans  and  securities  by  citizens  of  the  State  of  Washington 
and  to  them  payable  and  owing  by  other  citizens  of  said  State. 

It  is,  indeed,  alleged  in  the  bill  that  these  investments  were 
**  taxable  capital,"  but  that  is  an  averment  in  the  nature  of  a 
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legal  conclusion.  If  those  loans  and  securities  had  been  iden- 
tified in  the  bill,  or  their  character  described,  the  court  might 
have  reached  a  different  conclusion  as  to  their  taxable  char- 
acter. 

There  is  an  allegation  in  the  bill  that  the  omission  by  the 
taxing  officers  of  these  classes  of  capital  from  assessment  and 
taxation  was  in  pursuance  of  an  opinion  rendered  by  the  at- 
torney general  of  the  State  of  Washington ;  and  it  is  alleged 
that  the  said  attorney  general  was  required  by  the  laws  of  the 
State  to  render  opinions  upon  request  of  the  assessors.  But 
the  bill  does  not  set  forth  that  opinion,  or  the  reasons  upon 
which  the  attorney  general  proceeded.  The  Supreme  Court 
of  the  State  of  Washington,  adverting  to  this  allegation  of 
the  bill,  suggests  that  it  is  probable  that  the  opinion  referred 
to  was  one  dated  February  5, 1891,  addressed  to  the  state  audi- 
tor, and  in  which  the  attorney  general  advised  that  accounts, 
promissory  notes  and  mortgages  were  to  be  exempted,  in  order, 
perhaps,  to  avoid  double  taxation.  And  the  Supreme  Court 
well  observes  that  if  the  action  of  the  assessors  was  based  upon 
this  decision  of  the  law  officer  of  the  State,  and  went  no  further, 
the  allegations  of  the  bill  would  certainly  turn  out  to  be  un- 
supported.    6  Washington,  64r. 

We  agree  with  the  Supreme  Court  of  Washington  in  think- 
ing that  the  allegations  of  this  complaint  nowhere  show  that 
any  moneyed  capital  of  the  character  defined  by  the  Federal 
Supreme  Court  was  omitted  or  intended  to  be  omitted  by  the 
assessors ;  or  if  the  intention  of  the  complaint  be  to  cover  any 
such  existing  cases,  the  allegations  are  so  general  and  indefinite 
that  they  cannot  be  made  the  basis  of  action. 

The  judgment  of  the  Supreme  Court  of  Washington  is 

Affirmed. 

Mb.  Justice  Harlan,  Mr.  Justice  Brown  and  Mb.  Justice 
White  are  of  opinion  that  the  bill  makes  Sipi'ima  facie  case  of 
illegal  discrimination  against  capital  invested  in  national  bank 
stock,  and,  therefore,  that  the  demurrer  should  have  been  over 
ruled. 
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BANK  OF  COMMERCE  v.  SEATTLE. 

SEATTLE  BANK  v.  SEATTLE. 

PUGET  SOUND  BANK  v.  SEATTLE. 

WASHINGTON  BANK  v.  KING  COUNTY. 

ERROR  TO  THE   SUPREME  COURT  OF  THE  STATE   OF  WASHINGTON. 

Nob.  S23,  284,  226,  226.    Ar^nod  March  28, 1897.  —  Deddod  April  12. 1897. 

Bank  of  Aberdeen  v.  Chehalis  County,  166  U.  S.  440,  affirmed,  followed 
and  applied  to  the  several  facts  in  these  respective  cases. 

The  case  is  stated  in  the  opinion. 

Mr.  Ilarold  Preston  for  plaintiffs  in  error.  Mr,  Eugene  M. 
Carr  and  Mr.  Jaraea  B.  Howe  were  with  him  on  the  briefs. 

Mr.  Andrew  F.  Burleigh  for  defendants  in  error  in  No.  226. 
Mr.  James  A.  Haight  and  Mr.  Samuel  Piles  were  on  his  briefs. 

Mr.  John  K.  Brown  for  defendants  in  error  in  Nos.  223,  224 
and  225.  Mr.  John  B.  AUen  and  Mr.  F.  B.  Tipton  were  on 
his  briefs. 

Mr.  Justice  Shiras  delivered  the  opinion  of  the  court. 

The  bills  of  complaint  in  these  cases  are  substantially  of  the 
same  legal  import,  so  far  as  any  Federal  question  is  concerned, 
with  that  considered  in  the  case  of  The  First  National  Bank 
of  Aberdeen  v.  The  County  of  Chehalis^  ante,  440,  in  which  the 
opinion  of  this  court  has  just  been  delivered. 

The  only  difference  that  we  notice  is  that,  in  connection 
with  the  allegation  that  there  existed  large  amounts  of  taxa- 
ble moneyed  capital  owned  by  resident  citizens  and  invested 
in  interest-bearing  loans  and  securities,  there  is  made  the  ad- 
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ditional  allegation  that  all  of  said  other  moneyed  capital  re- 
ferred to  was  all  the  moneyed  capital  in  the  city  owned  by 
resident  individual  citizens  and  invested  in  interest-bearing 
loans,  discounts  and  securities,  except  that  invested  in  incor- 
porated banks  located  in  the  city. 

It  is  not  perceived  that  this  additional  allegation  calls  for 
an}*-  different  conclusion  than  the  one  reached  in  the  previous 
case.  We  are  still  uninformed  whether  the  moneyed  capital 
left  unassessed  was,  as  to  any  material  portion  thereof,  mon- 
eyed capital  coming  into  competition  with  that  of  national 
banks.  The  averment  that  the  moneyed  capital  exempted 
was  "taxable"  does  not  enable  us  to  say  that  it  therefore 
consisted  of  investments  within  the  meaning  of  the  term 
"  moneyed  capital "  as  used  in  the  act  of  Congress. 

The  judgment  of  the  Supreme  Court  of  Washington  is,  in 
each  case. 

Affirmed. 

Mb.  Justice  Harlan,  Mr.  Justice  Brown  and  Mr.  Jitstice 
White  dissent  for  the  reason  stated  in  their  memorandum  of 
dissent  in  Ko.  38,  ante^  440,  462. 


AMERICAN  PUBLISHING  COMPANY  v.  FISHER. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  TERRFFORY  OF  UTAH. 

No.  842.    Argued  Mftrch  29, 1897.  -  Decided  AprU  12, 1397. 

The  sUtute  of  the  Territory  of  Utah  (Compiled  Laws  of  1888,  §  3371,  as 
amended  in  1892)  providing  that  **  in  all  civil  cases  a  verdict  may  l)e 
rendered  on  the  concarrence  tliercln  of  nine  or  more  members  of  the 
jury,"  If  not  invalid  under  the  Seventh  Amendment  to  the  Constitution, 
is  so  as  violating;  the  provision  in  the  act  of  September  9, 1850,  c.  51,  admit- 
ting Utah  as  a  Territory,  that ''  the  Constitution  and  laws  of  the  United 
States  are  hereby  extended  over  and  declared  to  be  in  force  in  said  Terri- 
tory of  Utah,  so  far  as  the  same  or  any  provisions  thereof  may  be  appli- 
cable,** and  the  act  of  April  7,  1874,  c.  80,  **  concerning  the  practice  in 
territorial  courts,  and  appeals  therefrom,"  which  provided  that  no  party 


Digiti 


zed  by  Google 


AMERICAN  PUBLISHING  COMPANY  r.  FISHER.      465 

Statement  of  tbe  Case. 

"shall  be  deprived  of  the  right  of  trial  by  jury  in  cases  cognizable  at 
common  law." 

Litigants  In  common  law  actions  In  the  courts  of  that  Territory,  while  it 
remained  a  Territory,  had  a  right  to  trial  by  jury,  which  Involved  una- 
nimity In  the  verdict,  and  this  right  could  not  be  taken  away  by 
territorial  legislation. 

The  power  of  a  State  to  change  the  rule  in  respect  of  unanimity  of  juries 
is  not  before  the  court  In  this  case. 

On  April  29,  1891,  plaintiflFs  in  error  commenced  an  action 
in  the  District  Court  of  Salt  Lake  County,  Territory  of  Utah, 
to  recover  of  defendants  the  sum  of  $20,844.75  on  a  contract 
for  furnishing  labels,  cards,  etc.  After  answer  tbe  case  came 
on  for  trial  before  a  jury  on  December  10,  1892,  and  resulted 
in  a  verdict  in  favor  of  the  defendants,  signed  by  nine  jurors, 
the  others  not  concurring.  Judgment  was  rendered  upon  this 
verdict,  which  was  sustained  by  the  Supreme  Court  of  the 
Territory.     10  Utah,  147. 

This  action  of  the  trial  and  Supreme  Courts  in  sustaining 
a  verdict  returned  by  only  nine  of  the  jurors  was  under  the 
authority  of  an  act  of  the  legislature  of  Utah,  approved 
March  10,  1892  (Laws  Utah,  1892,  page  46),  which  provides 
as  follows : 

"  Sec.  1.  That  section  3371  of  the  Compiled  Laws  of  1888, 
of  Utah,  is  hereby  amended  so  as  to  read  as  follows : 

"  Seo.  3371.  In  all  civil  cases  a  verdict  may  be  rendered  on 
the  concurrence  therein  of  nine  or  more  members  of  the  jury." 
The  bill  of  exceptions  contains  this  recital  in  respect  to  an 
instruction  and  tbe  verdict : 

"The  court  further  charges  you  that  the  concurrence  of 
nine  or  more  members  of  the  jury  is  essential  to  your  veniict, 
and  that  all  who  agree  to  it  should  sign  it. 

"  (To  which  last  charge  the  plaintiff  duly  excepted.) 
^*  The  jury  having  retired  and  deliberated,  returned  a  written 
verdict  into  court  on  the  12th  day  of  December,  1892, '  finding 
the  issues  for  the  defendant,'  signed  by  nine  (9)  of  its  members 
—  the  others  refusing  to  concur  therein.  Which  verdict  the 
court  then  and  there  received  and  caused  to  be  entered  upon 
the  record. 

"  To  which  action  of  the  court  the  plaintiff  excepted." 

VOL.  CLXVI— -30 
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Mr.  Jeremiah  M,  Wilson  (with  whom  was  Mr.  F.  W,  von 
CotzhauBen  on  the  brief)  for  plaintiff  in  error. 

Mr.  J.  L.  Rawlins  for  defendants  in  error. 

Mr.  Justice  Brewer,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

As  the  amount  in  controversy  is  over  $5000  this  court  in 
any  view  has  jurisdiction  of  the  case,  and  may  inquire  into  all 
matters  properly  preserved  in  the  record.  The  recital  in  the 
bill  of  exceptions  shows  that  proper  exceptions  were  taken 
to  the  charge  of  the  court  in  respect  to  the  number  of  jurors 
whose  concurrence  was  essential  to  the  verdict,  and  also  to  its 
action  in  receiving  and  entering  of  record  such  verdict. 

The  territorial  statute  was  relied  upon  as  authority  for  this 
action.  Its  validity,  therefore,  must  be  determined.  Whether 
the  Seventh  Amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  "  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,"  operates  ex  propria  vigors 
to  invalidate  this  statute,  may  be  a  matter  of  dispute.  In 
Welster  v.  Reid^  11  How.  437,  an  act  of  the  legislature  of  the 
Territory  of  Iowa  dispensing  with  a  jury  in  a  certain  class  of 
common  law  actions  was  held  void.  While  in  the  opinion,  on 
page  460,  the  Seventh  Amendment  was  quoted,  it  was  also 
said  :  "  The  organic  law  of  the  Territory  of  Iowa,  by  express 
provision  and  by  reference,  extended  the  laws  of  the  United 
States,  including  the  ordinance  of  1787,  over  the  Territory,  so 
far  as  they  are  applicable" ;  and  the  ordinance  of  1787,  article  2, 
in  terms  provided  that  "  the  inhabitants  of  the  said  Territory 
shall  always  be  entitled  to  the  benefits  of  the  writ  of  habeas 
corpus^  and  of  the  trial  by  jury."  So  the  invaliditj'^  may  have 
been  adjudged  by  reason  of  the  conflict  with  Congressional 
legislation.  In  Reynolds  v.  United  States^  98  U.  S.  145, 154, 
it  was  said,  in  reference  to  a  criminal  case  coming  from  the 
Territory  of  Utah,  that  "  by  the  Constitution  of  the  United 
States  (Amendment  VI)  the  accused  was  entitled  to  a  trial  by 
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an  impartial  jury."  Both  of  these  cases  were  quoted  in  CaUan 
V.  Wilson^  127  U.  S.  540,  as  authorities  to  sustain  the  ruling 
that  the  provisions  in  the  Constitution  of  the  United  States  re- 
lating to  trial  by  jury  are  in  force  in  the  District  of  Columbia. 
On  the  other  hand,  in  Mormon  Church  v.  United  States^  136 
U.  S.  1,  44,  it  was  said  by  Mr.  Justice  Bradle}",  speaking  for 
the  court :  "  Doubtless,  Congress  in  legislating  for  the  Terri- 
tories would  be  subject  to  those  fundamental  limitations  in 
favor  of  personal  rights  which  are  formulated  in  the  Constitu- 
tion and  its  amendments;  but  these  limitations  would  exist 
rather  by  inference  and  the  general  spirit  of  the  Constitution 
from  which  Congress  derives  all  its  powers,  than  by  any 
express  and  direct  application  of  its  provisions."  And  in 
McAllister  v.  United  States^  141  U.  S.  174,  it  was  held  that 
the  constitutional  provision  in  respect  to  the  tenure  of  judicial 
otRces  did  not  apply  to  territorial  judges. 

But  if  the  Seventh  Amendment  does  not  operate  in  and  of 
itself  to  invalidate  this  territorial  statute,  then  Congress  has 
full  control  over  the  Territories  irrespective  of  any  express 
constitutional  limitations,  and  it  has  legislated  in  respect  to 
this  matter.  In  the  first  place,  in  the  act  to  establish  a  terri- 
torial government  for  Utah,  act  of  September  9,  1850,  c.  51, 
§  17,  9  Stat.  453,  458,  it  enacted  "  that  the  Constitution  and 
laws  of  the  United  States  are  hereby  extended  over  and  de- 
clared to  be  in  force  in  said  Territory  of  Utah,  so  far  as  the 
same,  or  any  provision  thereof,  may  be  applicable."  A  subse- 
quent statute  has  more  specific  reference  to  jury  trials.  Act 
of  April  7,  1874,  c.  80,  18  Stat.  27.  The  first  section  of  this 
act,  after  confirming  the  statutes  of  the  various  Territories  so 
far  as  they  authorize  a  uniform  course  of  proceeding  in  all 
cases  whether  legal  or  equitable,  closes  with  this  proviso: 
"  Provided,  that  no  party  has  been  or  shall  be  deprived  of 
the  right  of  trial  by  jury  in  cases  cognizable  at  common  law." 

This,  of  course,  implies  not  merely  that  the  form  of  a  jury 
trial  be  preserved,  but  also  all  its  substantial  elements.  Walker 
V.  Southern  Pacific  Railroad,  165  U.  S.  593. 

Therefore,  either  the  Seventh  Amendment  to  the  Constitu- 
tion, or  these  acts  of  Congress,  or  all  together,  secured  to 
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every  litigant  in  a  common  Ia\y  action  in  the  courts  of  the 
Territory  of  Utah  the  right  to  a  trial  by  jury,  and  nullified 
any  act  of  its  legislature  which  attempted  to  take  from  him 
anything  which  is  of  the  substance  of  that  right.  Now  una- 
nimity was  one  of  the  peculiar  and  essential  features  of  trial 
by  jury  at  the  common  law.  No  authorities  are  needed  to 
sustain  this  proposition.  Whatever  may  be  true  as  to  legisla- 
tion which  changes  any  mere  details  of  a  jury  trial,  it  is  clear 
tliat  a  statute  which  destroys  this  substantial  and  essential 
feature  thereof  is  one  abridging  the  right.  It  follows,  there- 
fore, that  the  court  erreU  in  receiving  a  verdict  returned  by 
only  nine  jurors,  the  others  not  concurring. 

In  order  to  guard  against  any  misapprehension  it  may  be 
proper  to  say  that  the  power  of  a  State  to  change  the  rule  in 
respect  to  unanimity  of  juries  is  not  before  us  for  considera- 
tion. Walker  v.  Sauvinet,  92  U.  S.  90 ;  Ilurtado  v.  California^ 
110  U.  S.  516. 

The  judgment  will  be 

Reversed^  and  as  the  questions  involved  in  the  case  are  not 
of  a  Federal  nature^  and  diverse  citizenship  is  not  alleged^ 
the  case  must  he  remanded  to  the  Supreme  Court  of  the 
State  for  further  proceedings. 


UNITED    STATES   v.   AMERICAN    TOBACCO    COM- 
PANY. 

APPEAL  FROM  THE   COURT  OF  CLAIMS. 

No.  742.    Submitted  March  29, 1S97.  —  Decided  April  12, 1897. 

The  tobacco  company  purchased  from  an  internal  revenue  officer  of  the 
United  States  revenue  stamps  to  the  amount  of  $4100.10,  to  be  put  upon 
its  tobacco  as  manufactured.  April  2,  1893,  its  factory  in  New  York 
and  all  the  contents  were  destroyed  by  fire.  Among  the  contents  were 
the  stamps  so  purchased.  Of  these,  stamps  to  the  value  of  $1356.68  had 
not  been  used,  and  stamps  to  the  value  of  $2743.47  had  been  put  upon 
packages  of  tobacco  which  were  still  in  the  factory,  unsold.    The  prop* 
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erty  was  insured.  In  settling  with  the  insurers  the  latter  paid  the  to- 
bacco company  the  value  of  the  destroyed  stamps,  and  it  was  understood 
that  the  insurers  were  entitled  to  whatever  might  be  received  or  recov- 
ered from  the  Government  under  the  provisions  of  the  statute  amending 
the  laws  relating  to  internal  revenue.  Act  of  March  1,  1879,  c.  126.  The 
company  under  the  provisions  of  that  act  applied  to  the  Treasury  Depart- 
ment for  the  return  of  the  destroyed  stamps.  The  rules  of  the  depart- 
ment required  tlie  applicant  for  sucli  repayment  to  make  oath  that  lie 
had  not  theretofore  presented  a  claim  for  the  refunding  of  the  amount 
asked  for,  and  that  its  amount  or  any  part  thereof  had  not  been  received 
by  him.  Instead  thereof  the  company  filed  an  oath  that  the  amount  had 
not  been  claimed  of  the  Goverument,  and  that  no  portion  of  it  had  been 
received  from  the  Government.  The  department  having  refused  pay- 
ment, the  company  thereupon  brought  this  action  in  the  Court  of  Claims. 
Held, 

(1)  That  the  action  was  properly  brought  in  the  name  of  the  insured  for 

the  use  of  the  insurers; 

(2)  That  payment  by  the  insurer  to  the  company  did  not  bar  the  right 

of  the  latter  to  recover  from  the  United  States ; 

(3)  That  by  recovering  from  the  United  States  the  company  would  be- 

come the  trustee  of  the  insurers,  who  were  its  equitable  assignees ; 

(4)  That  upon  the  facts  found  by  the  Court  of  Claims  the  action  could 

be  maintained,  as  the  payment  by  the  insurers  constituted  no  bar; 

(5)  That  there  was  a  substantial  compliance  with  the  Treasury  regulation 

concerning  the  oath  when  the  oath  was  filed  on  the  part  of  the 
company  of  the  fact  of  the  destruction,  and  that  no  claim  for 
refunding  had  been  presented  to  the  Government,  and  no  portion 
of  the  claim  had  been  paid  by  it ; 

(6)  That  the  company  had  an  insurable  interest  in  the  stamps  destroyed ; 

(7)  That  it  was  too  late  to  set  up  for  the  first  time  in  this  court  tliat  the 

Government  had  the  election  to  reimburse  the  claimant  by  giving 
stamps  instead  of  by  payment  in  cash. 

This  action  was  brought  in  the  Court  of  Claims  for  the  pur- 
pose of  recovering  the  value  of  certain  internal  revenue  stamps, 
alleged  to  have  been  destroyed  by  fire  before  they  had  been 
used.  The  action  is  founded  upon  the  provisions  of  section 
3426  of  the  United  States  Revised  Statutes,  as  amended  by 
chapter  125  of  the  laws  of  1879,  20  Stat.  327,  349,  the  first 
paragraph  of  section  17  of  which  reads  as  follows : 

"The  Commissioner  of  Internal  Revenue  may,  upon  re- 
ceipt of  satisfactory  evidence  of  the  facts,  make  allowance 
for  or  redeem  such  of  the  stamps  issued  under  the  provisions 
of  this  title,  or  of  any  internal  revenue  act,  as  may  have  been 
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spoiled,  destroyed  or  rendered  useless  or  unfit  for  the  purpose 
intended,  or  for  which  the  owner  may  have  no  use,  or  which, 
through  mistake,  may  have  been  improperly  or  unnecessarily 
used,  or  where  the  rates  or  duties  represented  thereby  have 
been  excessive  in  amount,  paid  in  error,  or  in  any  manner 
wrongfully  collected ;  and  such  allowance  or  redemption  shall 
be  made  either  by  giving  other  stamps  in  lieu  of  the  stamps  so 
allowed  for  or  redeemed,  or  by  refunding  the  amount  or  value 
to  the  owner  thereof,  deducting  therefrom,  in  case  of  repay- 
ment, the  percentage,  if  any,  allowed  to  the  purchaser  thereof; 
but  no  allowance  or  redemption  shall  be  made  in  any  case 
until  the  stamps  so  spoiled  or  rendered  useless  shall  have  been 
returned  to  the  Commissioner  of  Internal  Revenue,  or  until 
satisfactory  proof  has  been  made  showing  the  reason  why  the 
same  cannot  be  so  returned :  Provided^  That  nothing  herein 
shall  be  held  as  authorizing  redemption  of,  or  allowance  for, 
any  of  the  stamps  allowance  for  which  is  prohibited  by  the 
provisions  of  'An  act  relative  to  the  redemption  of  unused 
stamps,'  approved  July  twelfth,  1876." 

On  the  27th  of  May,  1895,  the  American  Tobacco  Company 
filed  its  petition  in  the  Court  of  Claims  in  its  own  name  for 
the  use  of  certain  insurance  companies  named  in  the  petition, 
to  recover  the  value  of  the  stamps  destroyed  by  fire  in  its  fac- 
tory. The  facts  as  to  the  loss  and  destruction  of  the  stamps 
were  set  forth  and  judgment  asked  for  the  value  thereof.  Tlie 
usual  general  denial  of  all  the  allegations  of  the  petition  was 
filed  by  the  Attorney  General  on  behalf  of  the  United  States, 
and  the  case  went  to  trial,  and  after  the  evidence  had  been 
submitted  the  court  found  the  following  facts:  That  the 
tobacco  company  was  a  manufacturer  of  tobacco,  occupy- 
ing a  building  in  New  York  city,  which  was  established 
solely  as  a  manufactory,  no  sales  of  tobacco  being  made  at 
the  factory,  the  shipments  therefrom  being  made  in  bulk 
after  the  tobacco  had  been  stamped  according  to  law.  On 
the  2d  of  April,  1893,  the  factory  and  its  entire  contents  were 
destroyed  by  fire.  Among  those  contents  were  internal  reve- 
nue stamps  of  the  United  States  of  the  face  value  of  $4100.10. 
These  stamps  had  been  purchased  by  the  company  from  the 
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United  States  Collector  of  Internal  Eevenue  for  use  in  the  fac- 
tory. Some  of  the  stamps  were  unattached  to  packages  of 
tobacco,  and  had  never  been  used,  and  they  were  of  the  face 
value  of  $1356.63;  the  balance  of  the  stamps  of  the  face  value 
of  $2743.47  had  been  attached  to  packages  of  tobacco 
which  had  not  been  sold  or  offered  for  sale  or  removed  from 
the  factory  for  sale.  The  tobacco  company  had  purchased 
and  paid  for  these  stamps,  which  were  totally  destroyed,  and 
there  were  no  unsettled  claims  against  the  company  on  behalf 
of  the  United  States. 

The  court  also  found  the  following  facts : 

"IV.  On  or  about  the  1st  day  of  November,  1893,  the 
claimant  filed  with  the  Treasury  Department,  under  the  rules 
and  regulations  of  said  department,  a  claim  for  the  redemp- 
tion of  said  stamps  so  destroyed,  with  proof  of  said  loss,  which 
claim  was. examined  and  certified  as  true  and  correct  by  the 
United  States  Internal  Eevenue  Collector  for  said  district,  but 
without  recommendation  of  payment,  for  the  reason,  stated 
by  the  collector, '  that  the  claimant  had  been  paid  by  the  in- 
surance companies  for  the  value  of  the  stamps ' ;  and  on  the 
14th  day  of  February,  1894,  the  department  rendered  its  de- 
cision upon  said  application,  declining  to  allow  the  same,  for 
the  reason  '  that  satisfactory  evidence  has  been  furnished  to 
this  office  that  you  have  received  reimbursement  of  the  value 
of  said  stamps  by  the  recovery  of  insurance  thereon.' 

"V.  Thereafter,  on  or  about  the  2d  day  of  April,  1896, 
the  claimant,  by  its  attorneys,  filed  an  amended  petition  for 
the  redemption  of  said  stamps,  and  asked  for  a  rehearing; 
and  on  April  10, 1895,  the  Treasury  Department  rendered  a 
decision  declining  to  grant  a  rehearing,  and  this  suit  was 
brought. 

"VI.  The  contents  of  said  factorv  were  insured  to  the 
American  Tobacco  Company,  by  the  insurance  companies  for 
whose  use  this  suit  is  brought,  in  the  full  sum  of  $139,500. 
The  total  loss  by  fire  as  adjusted  and  settled  with  said  claim- 
ant was  $78,635.47,  which  sum  said  companies  have  paid  to 
the  American  Tobacco  Company  in  proportions  as  the  face  of 
their  several  policies  bears  to  the  whole  sum  insured.    The 
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face  value  of  said  United  States  internal  revenue  stamps  de- 
stroyed as  aforesaid,  namely,  $4100.10,  was  a  part  of  the  sura 
so  paid  by  said  insurance  companies. 

"VII.  In  the  adjustment  of  the  losses  and  the  payment 
thereof  it  was  understood  between  the  claimant  and  the  in- 
surance companies  that  the  insurance  companies  were  entitled 
to  have  and  should  receive,  in  the  proportions  their  several 
policies  bore  to  the  entire  amount  insured,  the  amount  of  the 
redemption  money  for  the  destroyed  stamps  to  be  recovered 
upon  the  application  aforesaid  or  in  this  suit. 

"  VIII.  This  suit  was  brought  by  the  claimant,  for  the  use 
of  said  insurance  companies  in  the  proportions  aforesaid,  to 
recover  the  value  of  said  stamps  so  destroyed. 

"IX.  By  an  existing  regulation  of  the  Commissioner  of 
Internal  Revenue,  made  June  12,  1873^  by  authority  of  tlie 
act  of  June  30,  1864,  section  11,  afterwards  reenacted  as 
Revised  Statutes,  section  3426,  all  claims  arising  under  that 
section  were  required  to  be  made  upon  a  certain  printed  form, 
called  '  Form  38,'  and  ever  since  some  time  in  1875,  and  prob- 
ably earlier,  all  claimants  under  the  said  section  have  been 
required  to  make  oath,  upon  Form  38,  that  they  have  'not 
heretofore  presented  any  claim  for  the  refunding  of  the  above- 
mentioned  amount  or  any  part  thereof,'  and  *  that  the  value 
or  reimbursement  of  the  value  of  said  stamps,  or  any  portion 
thereof,  has  not  heretofore  been  received  by  claimant,  directly 
or  indirectly.' 

"  X.  In  presenting  the  claim  as  stated  in  Finding  IV,  the 
claimant's  general  manager  did  not  make  the  oath  referred  to 
in  Finding  IX  in  the  form  required  by  the  Commissioner  of 
Internal  Revenue,  but,  instead  of  taking  the  required  oath,  he 
made  oath  that  the  claimant  had  '  not  heretofore  presented 
any  claim  to  the  Goveimnient  for  the  refunding  of  the  above- 
mentioned  amount,  or  any  part  thereof,'  and  '  that  the  value 
or  reimbursement  of  the  value  of  said  stamps,  or  any  portion 
thereof,  has  not  heretofore  been  received  by  claimant,  di- 
rectly or  indirectly,  from  the  Government.^ " 

As  a  conclusion  of  law  the  court  found  that  claimant  was 
entitled,  for  the  use  of  the  companies,  to  recover  the  sum  of 
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$4100.10.    Judgment  pursuant  to  the  finding  of  the  court  was 
entered,  from  which  an  appeal  was  taken  to  this  court. 

Mr.  Assistant  Attorney  General  Dodge  and  Mr.  Assistant 
Attorney  Binney  for  appellants. 

Mr.  Charles  W.  Needham  and  Mr.  John  B.  Cotton  for 
appellee. 

Mr.  Justice  Peckham,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

Three  assignments  of  errors,  alleged  to  have  been  made  by 
the  court  below,  have  been  filed  on  the  part  of  the  Gov- 
ernment, as  follows : 

"  1.  In  holding  that  the  use  appellees  had  an  equitable  claim 
against  the  appellant  which  could  be  enforced  by  a  suit  in  the 
name  of  the  nominal  appellee. 

"  2.  In  holding  that  section  3426  of  the  Revised  Statutes, 
as  amended  in  1879,  required  the  Commissioner  of  Internal 
Revenue  to  refund  the  tax  represented  by  the  face  value  of  de- 
stroyed tobacco-tax  stamps,  or  to  furnish  others  in  their  place, 
in  cases  where  the  full  amount  represented  by  such  face  value 
had  been  recovered  by  the  tobacco  manufacturer  from  insur- 
ance companies,  so  that  he  had  been  subjected  to  no  loss. 

"  3.  In  entering  judgment  in  favor  of  the  appellee  for  the 
sum  of  $4100.10." 

It  is  argued  upon  the  part  of  the  Government  that  as  the 
insurance  companies  have  paid  the  tobacco  company  in  full 
for  the  value  of  the  stamps  destroyed  by  fire,  they  have 
thereby  become  the  actual  plaintiffs  in  this  suit,  and  that  the 
connection  of  the  tobacco  company  is  merely  nominal;  the 
case  must,  therefore,  be  decided  as  one  between  the  United 
States  and  the  insurance  companies.  Dealing  with  the  com- 
panies in  that  light,  it  is  further  urged  that  their  right  to  sue 
is  based  upon  the  ground  that  they  are  subrogated  to  thjB 
rights  of  the  tobacco  company,  and  consequently  if  there  be 
no  right  of  subrogation,  there  is  no  right  of  recovery ;  there 
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is  no  right  of  subrogation,  because  there  was  no  insurable  in- 
terest in  the  stamps  on  the  part  of  the  tobacco  company;  and 
there  was  no  insurable  interest  because  the  tobacco  company 
could  obtain  from  the  Government  either  other  stamps  in  lieu 
of  the  stamps  destroyed,  or  the  amount  or  value  thereof,  upon 
giving  satisfactory  evidence  of  the  necessary  facts  to  the  Com- 
missioner of  Internal  Revenue,  and  therefore  the  tobacco  com- 
pany was  not  liable  to  suffer  any  loss,  and  as  a  consequence 
had  no  insurable  interest  in  the  stamps. 

The  argument,  as  we  think,  is  not  well  founded.  The  case 
is  not  to  be  treated  or  decided  as  one  between  the  United 
States  and  the  insurance  companies.  On  the  contrary,  the 
rights  of  the  companies,  as  between  them  and  the  Govern- 
ment, are  not  the  subject-matter  of  the  suit.  The  insurance 
companies,  as  such,  have  no  right  of  action  against  the  Gov- 
ernment. It  is  the  right  of  the  claimant,  the  tobacco  com- 
pany, which  is  to  be  passed  upon,  and  unless  that  company 
has  a  legal  cause  of  complaint  no  recovery  can  be  had  in  this 
suit.  The  companies  must  recover  in  the  name  of  the  tobacco 
company  and  by  reason  of  its  rights.  IlaU  dk  Long  v.  Bail- 
road  Companies^  13  Wall.  367,  372,  and  cases  cited. 

The  suit  is  properly  brought  in  the  name  of  the  insured  for 
the  use  of  the  insurers,  but  the  cause  of  action  rests  on  the 
rights  of  the  owner.  Ibid. ;  Phoenix  Ins.  Co.  v.  Erie  cfe  West- 
em  Transportation  Co,^  117  U.  S.  312,  321,  and  cases  cited. 

Payment  to  the  owner  by  the  insurer  does  not  bar  the  right 
against  another  party  originally  liable  for  the  loss,  but  the 
owner,  by  recovering  payment  of  the  underwriters,  becomes 
trustee  for  them,  and  by  necessary  implication  makes  an  equi- 
table assignment  to  them  of  his  right  to  recover  in  his  name. 
Rockingham  Mutual  Fire  Ins.  Co.  v.  Bosher^  39  Maine,  253, 
255. 

The  question  then  arises  as  to  what  right,  if  any,  the  tobacco 
company  has  under  the  statute  above  cited,  when  it  appears 
that  the  company  has  received  payment  from  the  insurance 
companies  for  the  value  of  the  stamps  destroyed.  Is  that  fact 
a  bar  to  its  right  to  claim  payment  under  that  section  in  a  case 
where  the  recovery  is  sought  for  the  purpose  of  reimbursing 
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the  insurance  companies  for  the  payments  made  by  them  to  the 
extent  of  the  value  of  the  stamps  ? 

We  think  upon  the  facts  found  by  the  Court  of  Claims  the 
action  can  be  maintained,  and  the  payments  by  the  insurance 
companies  constitutes  no  bar. 

No  question  is  made  in  regard  to  the  sufficiency  of  the  proof 
in  regard  to  the  destruction  of  the  stamps  by  fire  or  of  the  bona 
fides  of  the  tobacco  company.  The  claim  was  examined  and 
certified  as  true  and  correct  by  the  United  States  Collector  of 
Internal  Revenue  for  the  district  in  which  the  factory  was  situ- 
ated, but  he  failed  to  recommend  payment  of  the  claim,  for  the 
reason,  as  stated  by  him,  "  that  the  claimant  had  been  paid  by 
the  insurance  companies  for  the  value  of  the  stamps " ;  and 
the  department  itself,  when  the  claim  was  made,  rendered 
its  decision  upon  the  application,  declining  to  allow  the  same, 
for  the  reason  "  that  satisfactory  evidence  has  been  furnished 
to  this  office  that  the  claimant  has  received  reimbursement  of 
the  value  of  the  stamps  by  the  recovery  of  insurance  thereon." 

It  is  true  that  the  claimant  was  unable  to  comply  with  the 
regulations  of  the  department  in  one  particular  regarding  the 
oath  to  be  made  by  such  claimant.  It  could  not  truthfully  be 
said  that  the  claimant  had  not  theretofore  received  directly 
or  indirectly  the  value  or  reimbursement  of  the  value  of  the 
stamps.  This  oath  was  required  by  what  is  called  "Form 
38,"  which  was  a  certain  printed  form  of  oath  to  be  taken  by 
all  claimants  for  reimbursement  for  stamps  claimed  to  have 
been  destroyed  within  the  meaning  of  the  section  of  the 
Revised  Statutes  heretofore  quoted. 

The  claimant,  however,  through  its  proper  officer,  did  make 
oath  that  it  "had  not  heretofore  presented  any  claim  to  the 
Governmentiov  the  refunding  of  the  above-mentioned  amount, 
or  any  part  thereof,"  and  "  that  the  value  or  reimbursement  of 
the  value  of  said  stamps,  or  any  portion  thereof,  has.  not  here- 
tofore been  received  by  claimant  directly  or  indirectly //'owi 
the  Government^ 

While  the  regulation  prescribed  by  the  Commissioner  of 
Internal  Revenue  would  be  regarded  as  proper  and  appro- 
priate for  the  purpose  of  satisfying  him  of  the  fact  of  the 
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destruction  of  the  stamps,  yet  we  think  there  was  a  substan- 
tial compliance  with  that  regulation  on  the  part  of  the  tobacco 
company  in  this  case,  when  it  made  oath  through  its  proper 
officer  to  the  fact  of  such  destruction,  and  that  it  had  not 
presented  any  claim  for  the  refunding  of  the  amount  or  any 
part  thereof  to  the  Government,  nor  had  the  value  of  said 
stamps,  or  any  portion  thereof,  been  theretofore  received 
by  the  claimant,  either  directly  or  indirectly,  from  the  Gov- 
ernment. 

The  real  object  of  the  regulation,  it  must  be  assumed,  was 
to  prevent  fraud  upon  or  improper  claims  against  the  Govern- 
ment and  to  protect  it  from  itself  twice  paying  for  the  loss. 
If  the  object  of  the  regulation  were  to  discover  whether  the 
stamps  had  been  insured  and  whether  payment  therefor  had 
been  made  by  the  insurance  company,  and  if  so,  to  base  a 
refusal  to  reimburse  upon  that  fact,  we  think  that  portion 
of  the  regulation  was  unreasonable,  and  compliance  with  the 
form  as  provided  was  unnecessary. 

The  purpose  of  the  statute  was  to  have  the  Government  re- 
imburse the  person  who  had  bought  and  paid  for  internal 
revenue  stamps  which  had  been  destroyed  under  the  circum- 
stances mentioned  in  the  statute,  before  they  had  been  used. 
To  make  such  reimbursement  would  be  no  loss  to  the  Govern- 
ment, while  to  retain  the  amount  paid  would  be  highly  inequi- 
table. The  Government  recognized  this  fact  by  the  passage  of 
the  statute  in  question.  The  company  did  not  purchase  the 
stamps  in  payment  of  any  tax  then  due  from  it  to  the  Govern- 
ment ;  they  were  purchased  as  a  matter  of  convenience  and 
to  be  thereafter  affixed  to  packages  of  tobacco  which  were 
to  be  sold  in  the  future.  The  tax  was  laid  upon  sales  of  to- 
bacco and  the  stamps  were  resorted  to  as  a  convenient  means 
of  collecting  the  tax  on  such  sales.  Of  course,  if  no  sales  of 
packages  of  tobacco  took  place  upon  which  the  stamps  might 
be  affixed,  no  tax  had  become  due  to  the  Government,  and 
therefore  if  after  the  purchase  of  the  stamps  they  were  de- 
stroyed by  fire,  the  purpose  of  their  purchase  was  frustrated 
and  the  Government  was  not  entitled,  upon  any  equitable 
ground,  to  retain  the  money  paid  for  the  stamps. 
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In  Jones  v.  Van  Benthuysen,  103  U.  S.  87,  88,  Mr.  Justjce 
Miller  said,  speaking  for  the  court : 

"  Undoubtedly  this  statute,  15  Stat.  125,  152,  only  intended 
to  impose  a  tax  upon  the  sales' of  tobacco,  and  if  the  dealer 
was  also  the  owner  of  stamps  to  be  used  in  paying  the  duties 
on  tobacco,  he  could  sell  them  separately  in  any  quantity,  with- 
out being  liable  to  a  tax  for  such  sales.  When  unattached  to 
the  tobacco  they  do  not  enter  into  its  value,  and  they  can  be 
bought  and  sold  at  their  face  value  as  an  independent  com- 
modity, to  be  used  when  and  wherever  the  purchasers  choose 
to  do  so.  For  such  sales  no  tax  is  imposed  upon  the  seller  or 
the  buyer. 

"  On  the  other  hand,  we  are  of  opinion  that  when  they  are 
once  attached  to  the  tobacco  and  cancelled,  and  can  never  be 
lawfully  used  again,  they  cease  to  have  any  separate  and  in- 
dependent value,  and  that  which  they  had  previously  has  be- 
come merged  into  that  of  the  tobacco.  All  subsequent  sales 
are  made  upon  the  basis  of  the  increased  value  the  tobacco 
has  acquired  by  the  payment  of  the  stamp  duty,  and  can  never 
be  estimated  apart  from  this. 

"  It  would  seem  to  follow  from  this  that  if  the  stamps  for 
which  the  plaintiff  was  charged  by  the  collector  were  not 
affixed  to  the  tobacco  at  the  time  he  made  the  sale,  no  tax 
should  be  charged  to  him  for  that  value.  On  the  other  hand, 
if  the  stamps  were  affixed  at  the  time  of  the  sale,  they  then 
entered  into  the  value  of  the  tobacco  purchased,  and  the 
broker  who  made  the  sale  should  be  taxed  on  the  price  of  the 
tobacco  as  it  was  sold." 

Where  the  stamps  have  been  destroyed  under  the  circum- 
stances detailed  in  this  case,  and  those  who  paid  for  them  ap- 
ply to  the  Government  to  be  reimbursed  for  their  value,  what 
materiality  is  there  in  the  fact  that  the  applicant  has  been 
paid  the  value  of  such  stamps  by  an  insurance  company  under 
and  by  virtue  of  a  separate  contract  made  with  that  company 
on  the  part  of  the  claimant  upon  good  consideration  ?  That 
circumstance  does  not  alter  the  fact  that  the  Government  has 
been  paid  for  the  stamps  which  were  to  be  used  for  a  certain 
purpose  —  the  payment  of  taxes  thereafter  to  become  due  the 
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Government  —  and  that  by  reason  of  the  destruction  of  the 
stamps  by  fire  they  cannot  be  used  for  the  purpose  for  which 
they  were  intended.  Whatever  sales  of  tobacco  might  be 
thereafter  eflfected  by  the  tobacco  company  would  have  to  be 
evidenced  by  the  attaching  of  other  stamps  upon  the  packages 
sold.  Unless,  therefore,  the  Government  repaid  the  value  of 
these  stamps  so  destroyed,  or  provided  other  stamps  in  lieu 
thereof  without  any  further  payment,  the  Government  would 
be  in  the  position  of  one  who  retained  money  to  which  it  had 
no  equitable  right.  It  would  be  no  answer  to  that  fact  to 
show  that  some  other  person  had  reimbui'sed  the  claimant  the 
amount  it  had  paid  for  the  stamps.  That  would  not  alter  the 
position  of  the  Government.  We  cannot  think  that  the  pay- 
ment to  the  claimant  by  the  insurance  companies  absolved  the 
Government  in  the  slightest  degree  from  the  duty,  under  that 
statute,  of  paying  back  the  money  which  it  had  received  and 
for  which  it  had  delivered  stamps  that  had  been  destroyed  by 
fire  before  the  contemplated  use  of  them  had  been  made. 
Whether  or  not  the  insurance  companies  could  have  made  a 
successful  defence  (to  the  extent  of  the  value  of  the  stamps  in 
question)  to  an  action  on  their  policies  by  the  assured,  because 
of  an  alleged  lack  of  insurable  interest  in  the  stamps  by  the 
assured,  is  beside  the  question.  They  were  not  bound  to  make 
such  defence.  Having  received  the  premiums  they  had  the 
right  to  fulfil  their  contract,  and  the  tobacco  company  after 
such  payment  might  still  ask  the  Government  to  pay  to  it  the 
value  of  the  stamps  in  order  that  it  might  thereafter  repay 
the  insurance  companies.  The  Government  loses  nothing  by 
])ayment  in  such  case.  It  simply  repaj'^s  money  which  it  has 
no  equitable  right  to  retain.  The  technical  question  of  insur- 
able interest  does  not  arise  in  this  case,  which  involves  simply 
the  construction  of  the  statute  cited  and  the  right  of  the  claim- 
ant to  recover.  x\s  was  said  in  Mtxson  v.  Saitishury^  3  Dougl. 
61,  64,  by  Mansfield,  Lord  Chief  Justice,  in  reference  to  a  de- 
fence of  payment  by  the  insurance  companies :  "  The  case  is 
clear :  the  act  puts  the  Hundred,  for  civil  purposes,  in  the  place 
of  the  trespassers;  and  upon  principles  of  policy,  as  in  the 
case  of  other  remedies  against  the  Hundred,  I  am  satisfied 
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that  it  is  to  be  considered  as  if  the  insurers  had  not  paid  a 
farthing."  This  was  a  case  against  the  Hundred,  upon  a  stat- 
ute making  it  liable  for  damages  to  property  caused  by  a  mob. 
Although  the  insurance  company  had  paid  the  damages,  the 
action  in  the  name  of  the  owner  of  the  property  was  sustained 
exactly  the  same  as  if  there  had  been  no  payment  by  the  in- 
surers. The  liability  of  the  Hundred,  under  the  statute,  was 
not  thereby  in  the  least  affected.  This  case  under  the  statute 
cited  is  still  stronger  because  the  Government  suffers  no  actual 
loss  by  the  repayment,  while  it  would  secure  an  unjust  and 
inequitable  profit  by  its  refusal  to  pay. 

We  are  also  of  opinion  that  the  tobacco  company  had  an 
insurable  interest  in  the  stamps.  It  owned  them  absolutely, 
having  purchased  and  paid  for  them.  The  right  of  reimburse- 
ment under  the  conditions  named  in  the  statute  did  not  affect 
that  insurable  interest,  nor  prevent  the  possibility  of  loss  or 
prejudice  arising  from  the  destruction  of  the  stamps.  Because 
an  owner  of  property  may  be  able  to  reimburse  himself  in  case 
of  its  destruction,  from  other  sources,  is  no  reason  for  deny- 
ing to  such  owner  an  insurable  interest  in  the  property.  An 
owner  has  an  insurable  interest  in  his  property  to  the  extent 
of  the  value  of  the  building  on  it,  notwithstanding  the  exist- 
ence of  a  mortgage  on  the  property  sufficient  to  absorb  it. 
Per  Bradley,  J.,  in  Insurance  Co,  v.  Stinson^  103  U.  S.  25,  29 ; 
May  on  Insurance,  §§  81,  82.  The  amount  of  interest  or  its 
character  is  not  material  in  determining  the  question  whether 
a  party  who  attempts  to  recover  under  a  policy  has  an 
insurable  interest.    (Ibid.) 

Upon  all  the  facts,  we  think  the  objections  above  alluded 
to  are  untenable. 

Another  objection  raised  by  the  Government  is  that,  under 
the  section  of  the  statute  cited,  the  Commissioner  of  Internal 
Revenue  had  the  choice,  in  making  an  allowance  or  redemp- 
tion, either  to  give  other  stamps  in  lieu  of  the  stamps  so 
allowed  for  or  redeemed,  or  to  refund  in  money  the  amount 
or  value  to  the  owner  of  the  stamps,  and  that  as  he  had  such 
election  when  he  was  applied  to  by  the  owner,  an  action  there- 
after commenced  to  recover  the  face  value  of  the  stamps  in 
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money  deprived  him  of  that  election,  and  hence  could  not  be 
maintained. 

The  statute  does  give  to  the  Commissioner  of  Internal 
Revenue  the  choice  as  to  how  reimbursement  for  the  loss 
of  stamps  should  be  made;  whether  by  delivering  other 
stamps  or  by  payment  of  the  face  value  thereof  in  money. 
When  the  claim  in  this  case  was  filed  with  the  Treasury 
Department,  the  Commissioner  had  then  the  choice,  ujxm 
being  satisfied  of  the  necessary  facts,  to  reimburse  the  claim- 
ant in  either  way  he  thought  proper,  either  in  stamps  or  in 
money.  That  was  the  time  when  his  election  could  properly 
have  been  made.  Instead  thereof  he  refused  absolutely  to  do 
either,  and  gave  as  his  reason  that  the  claimant  had  already 
been  paid  for  the  stamps  by  the  recovery  of  the  insurance 
thereon.  If  that  were  a  sufficient  reason  in  law,  the  Com- 
missioner was  justified  in  his  refusal.  As  it  was  not  a  suffi- 
cient reason,  the  Commissioner  was  not  justified,  however 
sincerely  he  believed  that  he  was.  The  claimant  was,  there- 
fore, by  reason  of  this  refusal,  compelled  to  resort  to  the  courts 
in  order  to  obtain  its  legal  rights  under  the  statute.  Having 
filed  its  claim  in  the  Court  of  Claims  and  asked  for  judgment 
for  the  money  value  of  the  stamps,  and  a  trial  upon  the  merits 
as  to  the  liability  of  the  Government  to  respond  at  all  having 
been  had  in  the  court  below,  and  so  far  as  appears  from  the 
record  no  question  of  this  kind  having  been  therein  made,  it 
is  too  late,  upon  argument  in  this  court,  for  the  Government 
for  the  first  time  to  question  the  fonn  of  the  remedy,  whether 
it  should  be  a  demand  for  money  only  or  one  which  left  the 
election  still  with  the  Commissioner  to  reimburse  claimant  by 
giving  stamps  instead  of  payment  in  cash.  The  objection 
does  not  go  to  the  merits  of  the  claim,  but  is  one  of  procedure 
only ;  hence,  even  if  it  would  have  been  valid  if  taken  in  time, 
it  may  be  and  was  waived  by  the  failure  of  the  Government, 
so  far  as  the  record  shows,  to  take  the  objection  until  the 
argument  of  the  case  in  this  court. 

We  find  no  error  in  the  record  authorizing  a  reversal  of  the 
judgment  of  the  Court  of  Claims,  and  it  is,  therefore, 

Affirmed. 
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In  re  ECKART,  Petitioner. 

ORIGINAL. 

No.  14.  Original.    BnlnnUted  March  28, 1897.— D«cidedApi11 19, 1897. 

When  a  state  court  has  jurisdiction  of  an  indictment  for  murder,  and  the 
laws  of  the  State  divide  that  offence  into  three  degrees  and  malce  it  the 
province  of  the  jury  to  determine  under  which  degree  the  case  falis, 
the  conviction  of  the  accused  of  murder  in  the  flirst  degree  and  sentence 
accordingly,  without  a  finding  as  to  which  degree  he  was  guilty  of,  though 
erroneous,  is  not  a  jurisdictional  defect,  remediable  by  writ  of  hahtca 
carpus. 

The  case  is  stated  in  the  opinion. 

Mr.  Ruhlee  A,  Cole  for  petitioner. 

Mr.  W,  H.  Mylrea^  Attorney  General  of  the  State  of  Wis- 
consin, opposing. 

Mr.  JusnoB  White  delivered  the  opinion  of  the  court. 

This  is  an  application  for  the  allowance  of  a  writ  of  habeas 
corpus,  to  obtain  the  discharge  of  the  petitioner  from  an  al- 
leged unlawful  imprisonment  in  the  Wisconsin  state  prison. 

From  the  statements  in  the  petition  and  return,  it  appears 
that  petitioner  has  been  detained  in  custody  since  April  13, 
1878,  under  a  judgment  of  the  Circuit  Court  of  Jeflferson  County, 
Wisconsin,  entered  upon  a  verdict  of  a  jury  finding  him 
"guilty,"  after  trial  had,  upon  an  information  which  charged 
Eckart  with  having  "  on  the  13th  day  of  December  in  t!he  year 
1877  at  Jefferson  County,  State  of  Wisconsin,  unlawfully,  fe- 
loniously and  of  his  malice  aforethought  killed  and  murdered 
Charles  Paterson,  against  the  peace  and  dignity  of  the  State 
of  Wisconsin."  The  ground  relied  upon  to  establish  that  the 
imprisonment,  under  the  judgment  referred  to,  was  unlawful 
is  that  under  the  laws  of  Wisconsin  murder  is  divided  into 
three  degrees,  the  punishment  varying  according  to  the  degree, 
and  that  as  the  verdict  in  question  failed  to  specify  the  degree 
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of  murder  of  which  the  accused  was  found  guilty,  the  triai 
court  was  without  jurisdiction  to  pass  sentence  and  judgment 
upon  the  accused,  and  the  deprivation  of  liberty  under  such 
judgment  is  without  due  process  of  law. 

It  also  appears  from  the  statements  in  the  petition  and 
answer  to  the  rule  that  in  September,  1893,  Eckart  unsuccess- 
fully applied  to  the  Supreme  Court  of  Wisconsin  for  the 
allowance  of  a  writ  of  habeas  corpus^  asserting  in  his  petition 
the  same  detention  and  the  same  grounds  for  his  right  to  re- 
lease as  are  relied  upon  in  the  present  application,  and  that  in 
his  petition  to  the  Wisconsin  court  he  specially  set  up  that  he 
was  restrained  of  his  liberty  "contrary  to  the  Constitution  of 
the  United  States  and  laws  enacted  thereunder,  and  without 
the  due  process  of  law  guaranteed  by  the  Fourteenth  Amend- 
ment to  that  instrument." 

It  has  been  held  by  the  Supreme  Court  of  Wisconsin  that 
under  the  statutes  of  that  State  an  allegation  of  the  commis- 
sion of  crime  in  language  such  as  was  employed  in  the  infor- 
mation upon  which  Eckart  was  tried  would  justify  a  conviction 
of  murder  in  either  the  first,  second  or  third  degree,  and  it 
has  also  been  there  held  that  the  jury  must  find  the  degree  in 
their  verdict,  in  order  that  the  court  may  impose  the  proper 
punishment.  Hogan  v.  ^S^afe,  30  Wisconsin,  428,  434;  AUen 
V.  State,  85  Wisconsin,  22;  La  Tour  v.  State,  67  N.  W.  Rep.  1138. 

In  its  decision  refusing  the  writ  applied  for  by  Eckart,  the 
Supreme  Court  of  Wisconsin  held  that  while  the  conviction 
under  the  sentence  in  question  was  erroneous,  the  error  in  pass- 
ing sentence  was  not  a  jurisdictional  defect  and  the  judgment 
was,  therefore,  not  void.  In  this  view  we  concur.  The  court 
had  jurisiUction  of  the  oflfence  charged  and  of  the  person  of 
the  accused.  The  verdict  clearly  did  not  acquit  him  of  the 
crime  with  which  he  was  charged,  but  found  that  he  had  com- 
mitted an  offence  embraced  within  the  accusation  upon  which 
he  was  tried.  It  was  within  the  jurisdiction  of  the  trial  judge 
to  pass  upon  the  sutBciency  of  the  verdict  and  to  construe  its 
legal  meaning,  and  if  in  so  doing  he  erred,  and  held  the  ver- 
dict to  be  sufficiently  certain  to  authorize  the  imposition  of 
punishment  for  the  highest  grade  of  the  offence  charged,  it 
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was  an  error  committed  in  the  exercise  of  jarisdiotion,  and 
one  which  does  not  present  a  jurisdictional  defect,  remediable 
by  the  writ  of  habeas  corpus.  The  case  is  analogous  in  prin- 
ciple to  that  of  a  trial  and  conviction  upon  an  indictment,  the 
facts  averred  in  which  are  asserted  to  be  insufficient  to  consti- 
tute an  offence  against  the  statute  claimed  to  have  been  vio- 
lated. In  this  class  of  cases  it  has  been  held  that  a  trial  court 
possessing  general  jurisdiction  of  the  class  of  offences  within 
which  is  embraced  the  crime  sought  to  be  set  forth  in  the  in- 
dictment is  possessed  of  authority  to  determine  the  sufficiency 
of  an  indictment,  and  that  in  adjudging  it  to  be  valid  and  suffi- 
cient acts  within  its  jurisdiction,  and  a  conviction  and  judg- 
ment thereunder  cannot  be  questioned  on  habeas  corpus^  because 
of  a  lack  of  certainty  or  other  defect  in  the  statement  in  the 
indictment  of  the  facts  averred  to  constitute  a  crime.  In  re 
Coy,  127  U.  S.  731,  756-758,  and  cases  there  cited. 

The  ruling  in  Ex  parte  BeU^  159  XJ.  S.  95,  is  also  applicable. 
There  an  application  was  presented  for  leave  to  file  a  petition 
for  a  writ  of  habeas  corpus  directed  to  the  superintendent  of 
the  Albany  county  penitentiary,  in  the  State  of  New  York, 
for  the  discharge  of  Belt  from  custody  under  a  sentence  of 
the  Supreme  Court  of  the  District  of  Columbia.  Belt  had 
been  indicted  for  the  crime  of  larceny.  In  the  course  of  the 
trial  the  record  of  a  former  conviction  of  larceny  was  intro- 
duced to  establish  that  the  offence  for  which  the  prisoner  was 
then  upon  trial  was  a  second  offence,  which  fact,  if  established, 
subjected  the  accused  to  a  greater  punishment  than  would 
otherwise  be  authorized.  Objection  was  taken  to  the  admis- 
sion of  the  record,  on  the  ground  that  it  showed  a  waiver  of 
the  right  of  trial  by  a  jury  on  the  part  of  the  prisoner  and  a 
trial  and  conviction  by  the  court  alone  without  a  jury,  a  mode 
of  procedure  claimed  to  be  in  violation  of  the  Constitution  of 
the  United  States,  and  rendering  the  subsequent  proceedings 
null  and  void.  The  objection  was  overruled,  and  Belt  was 
convicted  and  sentenced.  The  judgment  being  affirmed  on 
appeal.  Belt  made  the  application  to  this  court  referred  to, 
asking  to  be  relieved  from  imprisonment  under  the  alleged 
void  sentence  and  judgment.    It  was  argued  on  his  behalf 
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that  the  constitutional  requirement  of  trial  by  a  jury  in  crim- 
inal cases  could  not  be  waived  by  the  accused,  though  in  pur- 
suance of  a  statute  authorizing  such  a  waiver,  and  on  the 
assumption  that  the  first  conviction  was  necessarily  void,  the 
second  conviction  predicated  thereon  was  likewise  a  nullity. 
Upon  the  authority,  however,  of  Ex  parte  Bigelow^  113  U.  S. 
328,  it  was  held  that  the  ground  of  application  did  not  go  to 
the  jurisdiction  or  authority  of  the  trial  court,  but  was  allega- 
tion of  mere  error,  which  was  not  reviewable  on  habeds  carpus^ 
citing  on  this  latter  proposition  In  re  Schneider^  148  U.  S.  162. 

The  case  of  Ex  parte  Bigelow  determined  that  the  action 
of  a  trial  court  in  overruling  a  plea  of  former  jeopardy  could 
not  be  reviewed  on  habeas  corpus.  In  the  course  of  the 
opinion,  the  court  said  (p.  330): 

'^  The  trial  court  had  jurisdiction  of  the  offence  described  in 
the  indictment  on  which  the  prisoner  was  tried.  It  had  juris- 
diction of  the  prisoner,  who  was  properly  brought  before  the 
court.  It  had  jurisdiction  to  hear  the  charge  and  the  evidence 
against  the  prisoner.  It  had  jurisdiction  to  hear  and  to  decide 
upon  the  defences  offered  by  him.  The  matter  now  presented 
was  one  of  those  defences.  Whether  it  was  a  sufficient  defence 
was  a  matter  of  law  on  which  that  court  must  pass  so  far  as  it 
was  purely  a  question  of  law,  and  on  which  the  jury,  under  the 
instruction  of  the  court,  must  pass,  if  we  can  suppose  any  of 
the  facts  were  such  as  required  submission  to  the  jury.  If  the 
question  had  been  one  of  former  acquittal  —  a  much  stronger 
case  than  this  —  the  court  would  have  had  jurisdiction  to 
decide  upon  the  record  whether  there  had  been  a  former 
acquittal  for  the  same  offence,  and  if  the  identity  of  the 
offence  were  in  dispute  it  might  be  necessary  on  such  a 
plea  to  submit  that  question  to  the  jury  on  the  issue  raised 
by  the  plea.  The  same  principle  would  apply  to  a  plea  of  a 
former  conviction.  Clearly  in  these  cases  the  court  not  only 
has  jurisdiction  to  try  and  decide  the  question  raised,  but  it 
is  its  imperative  duty  to  do  so.  If  the  court  makes  a  mistake 
on  such  trial  it  is  error  which  may  be  corrected  by  the  usual 
modes  of  correcting  such  errora,  but  that  the  court  had  juris- 
diction to  decide  upon  the  matter  raised  by  the  plea,  both  a& 
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matter  of  law  and  of  fact,  cannot  be  doubted.  ...  It  may 
be  confessed  that  it  is  not  always  very  easy  to  determine  what 
matters  go  to  the  jurisdiction  of  a  court  so  as  to  make  its  action, 
when  erroneous,  a  nullity.  But  the  general  rule  is  that  when 
the  court  has  jurisdiction  by  law  of  the  oflfence  charged,  and 
of  the  party  who  is  so  charged,  its  judgments  are  not  nullities." 

In  the  Belt  case,  this  court,  speaking  through  Mr.  Chief 
Justice  Fuller,  said  (p.  99) : 

^'  Without  in  the  least  suggesting  a  doubt  as  to  the  efficacy, 
value  and  importance  of  the  system  of  trial  by  jury  in  criminal 
as  well  as  in  civil  actions,  we  are  clearly  of  opinion  that  the 
Supreme  Court  of  the  District  had  jurisdiction  and  authority 
to  determine  the  validity  of  the  act  which  authorized  the 
waiver  of  a  jury  and  to  dispose  of  the  question  as  to  whether 
the  record  of  a  conviction  before  a  judge  without  a  jury,  where 
the  prisoner  waived  trial  by  jury  according  to  statute,  was  le- 
gitimate proof  of  a  first  offence,  and  this  being  so,  we  cannot 
review  the  action  of  that  court  and  the  Court  of  Appeals  in 
this  particular  on  habeas  corpus.^^ 

The  case  presented  by  the  record  is  not  within  any  of  the 
exceptions  to  the  general  rule,  that  when  a  court  has  juris- 
diction by  law  of  the  offence  charged,  and  of  the  party  who 
is  so  charged,  its  judgments  are  not  nullities  which  can  be 
collaterally  attacked.  The  writ  of  habeas  carpus  cannot  be 
made  to  perform  the  functions  of  a  writ  of  error.  United 
States  V.  Pridgeon,  153  U.  S.  48.     It  follows  that 

The  rule  must  be  discharged  and  the  writ  refused. 


ZADIG   V.   BALDWIN. 

BKBOR  TO  THE   SUPREME   COURT   OF  THE   STATE   OF   CALIFORNIA. 
No.  222.    Argued  and  submitted  March  19,  1897.  —  Decided  April  19,  1897. 

There  was  printed  in  the  record,  as  filed  in  this  court,  what  purported  to  be 
an  extract  from  the  closing  brief  of  counsel  presented  to  the  Supreme 
Court  of  the  State,  in  which  a  Federal  question  was  discussed,  and  it 
was  asserted  orally  at  the  bar  here,  that  in  the  argument  made  In  the 
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Supreme  Court  of  the  State  a  claim  under  the  Federal  Constitution  ^ 
presented.  Held^  that  such  matters  formed  no  part  of  the  record,  and 
were  not  adequate  to  create  a  Federal  question,  when  no  such  question 
was  decided  below,  and  the  record  does  not  disclose  that  such  issues 
were  set  up  or  claimed  in  any  proper  manner  in  the  courts  of  the  State. 

The  case  is  stated  in  the  opinion. 

Mr.  Edmund  Tavszky  for  plaintiffs  in  error. 

Mr.  T.  C.  Van  Ness  for  defendant  in  error  submitted  on 
his  brief. 

Mr.  Justice  White  delivered  the  opinion  of  the  court. 

The  action  below  was  originally  instituted  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  county  of  San 
Francisco  by  the  defendant  in  error  to  recover  from  plaintiffs 
in  error  the  sum  of  five  hundred  and  ninety-five  dollars,  with 
interest  and  costs.  The  complaint  was  in  the  ordinary  form  for 
money  had  and  received,  and  did  not  otherwise  indicate  the 
the  nature  or  character  of  plaintiff's  alleged  cause  of  action. 
A  demurrer  to  the  complaint  having  been  overruled,  defend- 
ants filed  an  answer  simply  denying  any  indebtedness  to  the 
plaintiff. 

Upon  the  trial  before  the  court  without  a  jury,  it  developed 
that  the  plaintiff  based  her  right  to  recover  upon  section  26  of 
article  lY  of  the  constitution  of  the  State  of  California,  which 
provides  as  follows :  "  All  contracts  for  the  sale  of  shares  of 
the  capital  stock  of  any  corporation  or  association  on  margia 
or  to  be  delivered  at  a  future  day,  shall  be  void,  and  any 
money  paid  on  such  contracts  may  be  recovered  by  the  party 
paying  it  by  suit  in  any  court  of  competent  jurisdiction." 
The  defendants  were  shown  to  be  partners,  engaged  in  busi- 
ness as  stock  brokers,  and  the  amount  claimed  from  them  was 
the  aggregate  of  sums  asserted  to  have  been  paid  them  from 
time  to  time  as  margins  upon  purchases  of  stock  for  account 
of  the  plaintiff. 

The  record  clearly  establishes  that  at  the  trial  the  validity 
of  the  constitutional  provision  referred  to  was  assumed,  and 
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that  the  sole  contention  was  whether  or  not  the  dealings 
between  the  parties  as  shown  by  the  evidence  were  of  the 
character  prohibited  by  the  state  constitution.  At  the  close 
of  the  testimony  for  the  plaintiff  the  defendants  moved  for  a 
non-suit  upon  the  single  ground  '^  that  it  has  not  been  shown 
that  there  was  any  transaction  in  margins  between  the  parties, 
such  as  is  inhibited  by  the  constitution ;  there  is  no  evidence 
here  showing  what  constitutes  a  margin  contract,  or  that  there 
was  any  contract  for  the  sale  of  stocks  on  margin  between 
plaintiff  and  defendants." 

The  court  having  rendered  its  decision  in  favor  of  the  plain- 
tiff, the  defendants  filed  a  motion  for  a  new  trial,  and  with  it  a 
statement  in  conformity  to  the  state  practice,  containing  speci- 
fications of  errors  in  law  occurring  at  the  trial  and  of  particulars 
in  which  the  evidence  was  insufficient  to  sustain  the  decision,  as 
also  specifications  of  the  particulars  in  which  the  decision  was 
against  law.  Nowhere,  however,  in  such  motion  or  statement, 
was  any  question  raised  as  to  the  validity  of  the  constitutional 
provision,  nor  was  there  contained  therein  any  assertion 
that  rights  of  the  defendants  under  the  Federal  Constitu- 
tion were  invaded.  From  the  judgment  entered  an  appeal 
was  taken  to  the  Supreme  Court  of  the  State.  That  appeal 
was  heard  in  department  1  of  the  court,  by  which  tribunal  the 
judgment  was  modified  by  excluding  interest.  The  opinion 
of  the  court,  104  California,  594,  discloses  that  the  questions 
passed  upon  were  solely  those  which  were  presented  by  the 
record  as  brought  up  from  the  trial  court.  A  petition  was 
subsequently  filed  for  a  rehearing  of  the  case  in  banc,  but  the 
application  was  denied.  Thereupon  the  case  was  brought  to 
this  court  for  review. 

The  errors  assigned  assert  that  section  26  of  article  IV  of 
the  constitution  of  the  State  is  repugnant  to  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  and  to  section  8  of  article  I  of  the  same  instrument, 
and  that  the  decision  of  the  Supreme  Court  of  the  State  hold- 
ing that  the  contracts  between  the  parties  constituted  sales  of 
stocks  on  margins  within  the  meaning  of  the  state  constitu- 
tion impaired  the  obligation  of  a  contract  and  was  repugnant 
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to  section  10  of  article  I  of  the  Constitution  of  the  United 
States. 

It  is  clear,  however,  that  we  have  no  jurisdiction  to  pass 
upon  the  questions  presented  in  these  assignments,  for  the 
reason  that  it  nowhere  appears  in  the  record  that  the  plain- 
tiffs in  error  at  any  time  questioned  the  validity,  under  the 
Constitution  of  the  United  States,  of  the  section  of  the  state 
constitution  relied  on  to  support  the  claim  made  against  them, 
or  in  any  manner  specially  set  up  or  claimed  the  protection  of 
any  clause  of  the  Constitution  of  the  United  States. 

The  contention  that  there  was  a  Federal  question  raised 
below  finds  its  only  support  in  the  fact  that  there  has  been 
printed  in  the  record,  as  filed  in  this  court,  what  purports  to 
be  an  extract  from  the  closing  brief  of  counsel  presented  to 
the  Supreme  Court  of  the  State,  in  which  such  a  Federal 
question  is  discussed,  and  it  is  asserted  orally  at  bar  that  in 
the  oral  argument  made  in  the  Supreme  Court  of  California 
a  claim  under  the  Federal  Constitution  was  presented.  But^ 
manifestly,  the  matters  referred  to  form  no  part  of  the  record 
and  are  not  adequate  to  create  a  Federal  question  when  no 
such  question  was  necessarily  decided  below,  and  the  record 
does  not  disclose  that  such  issues  were  set  up  or  claimed  in 
any  proper  manner  in  the  courts  of  the  State.  Pirn  v.  St. 
Louisj  165  U.  S.  273;  Chicago  cfe  Northwestern  Railway  v. 
Chicago^  164  U.  S.  454,  457 ;  Dibble  v.  Bdlingham  Bay  Land 
Co.,  168  U.  S.  68,  70;  Ansbro  v.  United  States,  159  U.  S.  695 ; 
Sayward  v.  Denny^  158  U.  S.  180,  and  cases  there  cited. 

Diemisaed  for  want  of  Jurisdiction. 
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ELECTRIC  COMPANY  v.  DOW. 

BRROR   TO    THB    SUPBEMB    OOITBT    OF   THB    8TATB    OF    NBW    HAliP- 

SHIBB. 

No.  258.    Snbmittod  April  1, 1807.  -  DeoId«d  April  19, 1897. 

The  statute  of  New  Hampshire  providing  for  proceedings  against  mill- 
owners  to  recover  damages  resulting  from  overflows  of  land  caused  by 
dams  erected  by  them,  contained,  among  other  things,  a  provision  that  '*  if 
either  party  shall  so  elect,  said  court  shall  direct  an  issue  to  the  jury  to 
try  the  facts  alleged  in  the  said  petition  and  assess  the  damages ;  and 
Judgment  rendered  en  the*  verdict  of  such  jury,  with  fifty  per  cent.added, 
shall  be  final,  and  said  court  may  award  costs  to  either  party  at  its  dis- 
cretion." In  this  case  both  parties  elected  trial  by  Jury,  which  resulted 
in  a  verdict  for  damages  for  the  defendant  in  error.  Held,  that  the 
plaintiff  in  error,  by  availing  itself  of  tlisjM>wfir_conferrfiiLby  the  stat- 
ute, and  joining  ii^,the  trial  for  the  assessment  of  damages,  was  pre- 
cluded from  denying  tne  validity  of  that  provision  which  prescribes  that 
fifty  per  cent  shall  be  added  to  the  amount  of  the  verdict,  as  the  plaintiff 
in  error  was  at  liberty  to  exercise  the  privilege  or  not,  as  it  thought  fit. 

Thi8  was  a  writ  of  error  to  reverse  a  judgment  of  the  Su- 
preme Court  of  New  Hampshire  against  the  Electric  Company, 
a  corporation  of  the  State  of  New  Hampshire,  the  plaintiff  in 
error,  upon  a  petition  filed  by  Samuel  I.  Dow  for  the  a^ssess- 
ment  of  damages  occasioned  to  his  land  by  an  overflow  caused 
by  a  dam  erected  by  the  defendant  company  in  the  Piscata- 
quog  River.  The  defendant  company  also  filed  a  petition 
praying  for  an  inquisition  into  the  question  of  damages.  The 
proceedings  were  had  under  the  general  mill  act  of  that  State, 
approved  July  3,  1868.  Both  parties  elected  trial  by  jury, 
which  resulted  in  a  verdict  for  Dow  in  the  sum  of  $1500.  The 
plaintiff  moved  that  fifty  per  cent  be  added  to  the  amount  of 
the  verdict  in  pursuance  of  a  provision  of  the*statute  which  is 
as  follows : 

^'  If  either  party  shall  so  elect,  said  court  shall  direct  an  issue 
to  the  jury  to  try  the  facts  alleged  in  the  said  petition  and 
assess  the  damages ;  and  judgment  rendered  on  the  verdict  of 
sach  jury,  with  fifty  per  cent  added,  shall  be  final,  and  said 
court  may  award  costs  to  either  party  at  its  discretion." 
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The  defendant  objected  to  this  motion  on  the  ground  that 
said  provision  of  the  statute,  requiring  the  court  to  add  fifty 
per  cent  to  the  damages  assessed  by  the  jury,  was  in  violation 
of  the  Constitution  of  the  United  States.  The  question  thus 
raised  was  reserved  by  the  trial  judge  and  certified  to  the  law 
term  of  the  Supreme  Court  of  the  State,  which  overruled  the 
defendant's  contention,  and  judgment  was  accordingly  entered 
in  the  Supreme  Court  for  the  amount  of  the  verdict,  with  fifty 
per  cent  added  and  costs,  to  review  which  this  writ  of  error 
was  sued  out. 

Mr.  H.  E.  Lovereth  and  Mr.  Damd  Cro9s  for  plaintiff  in 
error. 

Mr.  Henry  M.  Baker  for  defendant  in  error. 

Mb.  JusnoB  Shibas,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  agree  with  the  Supreme  Court  of  New  Hampshire  in 
thinking  that  the  plaintiff  in  error,  by  availing  itself  of  the 
power  conferred  by  the  statute,  and  joining  in  a  trial  for 
the  assessment  of  the  damages,  is  precluded  from  denying  the 
validity  of  that  provision  which  prescribes  that  fifty  per  cent 
shall  be  added  to  the  amount  of  the  verdict.  The  act  confers 
a  privilege,  which  the  plaintiff  in  error  was  at  liberty  to  exer- 
cise or  not  as  it  thought  fit. 

Clay  V.  Smithy  8  Pet.  411,  was  a  case  where  the  plaintiff 
below,  a  citizen  of  the  State  of  Kentucky,  instituted  a  suit 
against  the  defendant,  a  citizen  of  the  State  of  Louisiana,  for 
the  recovery  of  a  debt  incurred  in  1808,  and  the  defendant 
pleaded  his  discharge  by  the  bankrupt  law  of  Louisiana  in 
1811,  under  which,  according  to  the  provisions  of  the  law, 
"  as  well  his  person  as  his  future  effects,"  were  forever  dis- 
charged from  all  the  claims  of  his  creditors.  Under  this  law, 
the  plaintiff,  whose  debt  was  specified  in  the  list  of  the  defend- 
ant's creditors,  received  a  dividend  of  ten  per  cent  on  his 
debt,  declared  by  the  assignees  of  the  defendant.    It  was  held 
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by  this  court  that  the  plaintiff,  by  voluntarily  making  himself 
a  party  to  those  proceedings,  abandoned  his  extraterritorial 
immunity  from  the  operation  of  the  bankrupt  law  of  Louisi- 
ana,  and  was  bound  by  that  law  to  the  same  extent  to  which 
the  citizens  of  Louisiana  were  bound. 

In  Beaupre  v.  Noyes^  188  U.  S.  397,  a  similar  question  was 
presented.  There  it  was  contended  on  behalf  of  creditors, 
the  plaintiffs  in  error,  that  an  alleged  assignment  was  con- 
clusively fraudulent  as  to  them  for  want  of  an  immediate 
delivery,  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  goods  assigned;  that  their  right  so  to  treat 
the  assignment,  although  such  right  was  specially  set  up  and 
claimed,  was  denied ;  and  that  consequently  they  were  denied 
a  right  arising  under  an  authority  exercised  under  the  United 
States.    But  this  court  said : 

"Whether  the  state  court  so  interpreted  the  territorial 
statute  as  to  deny  such  right  to  the  plaintiffs  in  error  wo 
need  not  inquire,  for  it  proceeded,  in  part,  upon  another  and 
distinct  ground  not  involving  any  Federal  question,  and  suffi- 
cient in  itself  to  maintain  the  judgment  without  reference  to 
that  question.  That  ground  is,  that  there  was  evidence  tend- 
ing to  show  that  the  defendants,  [plaintiffs  in  error,]  acqui- 
esced in  and  assented  to  all  that  was  done,  and  waived  any 
irregularity  in  the  mode  in  which  the  assignee  conducted  the 
business;  and  that  the  question  whether  the  defendants  so 
acquiesced  and  assented  with  knowledge  ot  all  the  facts, 
and  thereby  waived  their  right  to  treat  the  assignment  as 
fraudulent,  was  properly  submitted  to  the  jury.  The  state 
court  evidently  intended  to  hold  that,  even  if  the  assignment 
was  originally  fraudulent  as  against  the  creditors,  ...  it 
was  competent  for  the  plaintiffs  in  error  to  waive  the  fraud 
and  treat  the  assignment  as  valid  for  all  the  purposes  speci- 
fied in  it.  That  view  does  not  involve  a  Federal  question. 
Whether  sound  or  not,  we  do  not  inquire.  It  is  broad  enough 
in  itself  to  support  the  final  judgment  without  reference  to 
the  Federal  question.^' 

In  July,  1887,  William  J.  Eustis  brought  an  action  in  the 
Supreme  Judicial  Court  of  Massachusetts  against  BoUes  and 
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Wilde,  wherein  he  sought  to  recover  the  balance  on  a  note 
remaining  unpaid  after  the  receipt  of  one  half  received  under 
insolvency  proceedings  under  a  state  act  passed  after  the  crea- 
tion of  the  debt.  The  defendants  pleaded  the  proceedings  in 
insolvency,  their  offer  of  composition,  its  acceptance  by  the 
majority  in  number  and  value  of  their  creditors,  their  dis- 
<)harge,  and  the  acceptance  by  Eustis  of  the  amount  coming 
to  him  under  the  offer  of  composition.  To  this  answer  the 
plaintiff  demurred.  The  trial  court,  which  overruled  the 
demurrer,  made  a  finding  of  facts,  and  reported  the  case  for 
the  determination  of  the  full  court. 

The  Supreme  Judicial  Court  was  of  opinion  that  Eustis,  by 
accepting  the  benefit  of  the  composition,  had  waived  any  right 
that  he  might  otherwise  have  had  to  object  to  the  validity  of 
the  composition  statute  as  impairing  the  obligation  of  a  con- 
tract made  before  its  enactment.     146  Mass.  413. 

The  case  was  brought  to  this  court,  where  it  was  argued, 
on  behalf  of  the  plaintiff  in  error,  that  a  composition  act  was, 
as  to  debts  existing  prior  to  its  passage,  void  and  in  contra- 
vention of  the  Constitution  of  the  United  States,  and  that  a 
<;reditor,  where  demand  is  saved  from  the  operation  of  a  state 
statute  or  of  a  state  decree  by  the  Constitution  of  the  United 
States,  does  not  waive  the  benefit  of  this  constitutional  im- 
munity by  accepting  the  part  of  his  demand  which  the  state 
statute  or  decree  says  shall  constitute  full  satisfaction. 

This  court  held  that  the  Supreme  Judicial  Court  of  Massa- 
<)husetts,  in  holding  that,  when  the  composition  was  confirmed, 
Eustis  was  put  to  his  election  whether  he  would  avail  himself 
of  the  composition  offer  or  would  reject  it  and  rely  upon  his 
right  to  enforce  his  debt  against  his  debtors,  notwithstanding 
their  discharge,  did  not  decide  a  Federal  question,  and  that 
hence  the  question  as  to  the  constitutionality  of  the  State 
statute  did  not  arise.    Ewttis  v.  BolleSy  150  U.  S.  361. 

The  plaintiff  in  error  accepted  the  powers  and  rights  con- 
ferred by  the  act  of  1868,  and  joined  in  the  proceedings  for 
the  assessment  of  damages.  It  must,  therefore,  be  deemed 
to  have  agreed  that  the  damages  should  be  assessed  in  the 
manner  provided  for  in  the  act.     At  all  events,  the  Supreme 
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Court  of  the  State  has  so  decided,  and  as  its  judgment  was 
not  based  on  any  Federal  question  we  have  no  jurisdiction  to 
review  it,  and  the  writ  of  error  is  accordingly 


CARTER  V.  RUDDY. 

BRBOB  TO  THE  CIBODIT  COURT  OP  APPEALS  FOR  THE  NINTH  OIROUrr. 
No.  260.    Babmltted  Marah  80, 1807 —  Decided  Aprfl  19, 1897. 

Generally  a  patent  is  necessary  for  transfer  of  the  legal  title  to  public 
lands. 

It  is  well  settled  that  an  action  of  ejectment  cannot  be  maintained  in  the 
conrts  of  the  United  States  on  a  merely  equitable  title ;  and  there  is 
nothing  in  this  case  to  exempt  it  from  the  rule  that  a  patent  is  necessary 
to  convey  legal  title. 

The  verdict  of  a  jury  determines  questions  of  fact  at  issue  and  this  court 
cannot  review  such  determination,  or  examine  the  testimony  further 
than  to  see  that  there  was  sufficient  to  justify  the  conclusions  reached. 

If  the  trial  court  gives  the  law  fully  and  accurately,  covering  all  the  ground 
necessary  to  advise  the  jury  of  the  rights  of  the  parties,  it  is  not  neces- 
sary to  instruct  them  in  the  very  language  of  counsel. 

When  a  tract  of  land  is  held  as  a  separate  and  distinct  tract,  with  boun- 
daries designated  so  that  they  may  be  known,  the  possession  by  the 
owner  or  his  tenants  of  a  part  operates  as  a  possession  of  all ;  but  if  the 
tract  is  cut  up  into  distinct  lots,  marked  and  treated  as  distinct  tracts, 
the  claimant  to  all  must  show  possession  of  all. 

On  April  12, 1889,  plaintiff  in  error  commenced  an  action 
of  ejectment  in  the  District  Court  of  Siioshone  County,  Terri- 
tory of  Idaho,  to  recover  of  defendants  the  possession  of  a 
portion  of  the  north  half  of  block  22  in  the  town  of  Wallace 
in  said  county  and  Territory,  and  damages  for  the  detention 
thereof.  After  answers  by  the  several  defendants  (Idaho 
having  been  admitted  into  the  Union  as  a  State),  the  case  was, 
on  application  of  the  plaintiff,  transferred  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Idaho.  The  petition 
for  the  transfer  alleged  two  grounds :  one,  diverse  citizenship, 
and  the  other,  the  existence  of  Federal  questions,  to  wit,  the 
construction  of  the  act  of  Congress,  of  date  July  17,  1854, 
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c.  83,  authorizing  the  issue  and  location  of  Sioux  half-breed 
scrip,  10  Stat.  304,  the  construction  of  sections  2387  to  2389, 
Revised  Statutes,  relating  to  town  sites,  and  the  question 
whether  section  4556,  Idaho  Ee vised  Statutes,  1887,  is  or  is 
not  inconsistent  with  the  laws  of  Congress  governing  the 
possession  and  disposition  of  the  public  lands.  A  trial  was 
had  before  a  jury,  commencing  on  December  4,  1891,  which 
resulted  in  a  verdict  for  the  defendants.  Upon  this  verdict 
judgment  was  entered  in  their  favor,  which  judgment  was 
aflarmed  by  the  Court  of  Appeals.  15  U.  S.  App.  129. 
Thereupon  the  case  was  brought  here  on  error. 

Mr.  W.  B.  Heyhum^  Mr.  Albert  Allen  and  Mr.  John  R. 
McBride  for  plaintiff  in  error. 

Mr.  Edgar  Wilson  for  defendants  in  error. 

Mb.  JusnoE  Bbeweb,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court. 

The  first  question  arises  on  the  plaintiff's  claim  of  a  legal 
title  by  virtue  of  a  location  of  Sioux  half-breed  scrip.  It 
appears  that  under  the  act  of  Congress  a  certificate.  No.  430, 
Letter  C,  for  80  acres,  was  issued  to  Walter  Bourke.  This 
certificate,  which  was  marked  "  not  transferable  or  assig^ble," 
was  dated  November  24, 1856.  On  June  5,  1886,  it  was  pre- 
sented by  W.  R.  Wallace  at  the  local  land  office  at  Coeur 
d'Alene,  accompanied  by  an  irrevocable  power  of  attorney  to 
him  executed  by  Walter  Bourke  and  his  wife,  on  February  27, 
1883,  and  was  located  upon  80  acres,  within  which  was  the 
property  in  dispute.  When  the  location  papers  were  trans- 
mitted to  the  General  Land  Office  at  Washington  it  was  dis- 
covered that  Bourke  had  on  October  26, 1870,  applied  to  the 
department  for  a  duplicate  certificate,  on  a  representation 
that  the  original  had  been  lost  or  destroyed ;  that  such  appli- 
cation had  been  sustained  and  a  duplicate  certificate  issued ; 
that  on  March  9, 1880,  he  had  located  such  duplicate  on  land 
in  Dakota,  and  received  a  patent  therefor.     Upon  the  dis- 
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closure  of  these  facts  the  Commissioner  of  the  General  Land 
OfBce  cancelled  this  location  in  Idaho. 

Now,  the  contention  of  plaintiff  is  that  the  location  of  this 
scrip  operated  to  transfer  the  legal  title  to  Bourke,  by  deed 
from  whom  the  plaintiff  claimed ;  that  no  patent  was  neces- 
sary, and  that  whatever  of  wrong  Bourke  may  have  com- 
mitted, the  legal  title  was  in  him  and  could  only  be  divested 
by  a  suit  in  equity  brought  by  the  United  States.  This  scrip 
is  of  the  same  character  as  that  which  was  before  this 
court  in  Felix  v.  Patrick^  145  U.  S.  317.  While  it  is 
true  that  the  act  of  1854  does  not  in  terms  provide  for  the 
issue  of  a  patent,  and  simply  authorizes  the  location  of  the 
scrip  upon  any  public  lands,  yet  the  general  rule  is  that  a 
patent  is  necessary  for  the  transfer  of  the  legal  title  to  public 
lands.  In  BagneU  v.  Broderich^  13  Pet.  436,  450,  it  was  said : 
"  Congress  has  the  sole  power  to  declare  the  dignity  and  effect 
of  titles  emanating  from  the  United  States;  and  the  whole 
legislation  of  the  Federal  government,  in  reference  to  the 
public  lands,  declares  the  patent  the  superior  and  conclusive 
evidence  of  legal  title ;  until  its  issuance  the  fee  is  in  the  Oov- 
emment ;  by  the  patent,  it  passes  to  the  grantee,  and  he  is 
entitled  to  recover  the  possession  in  ejectment."  See  also 
Wilcox  V.  Jackson^  13  Pet.  498,  516;  Langdon  v.  Sherwood, 
124  U.  S.  74,  83,  in  which  it  was  said :  "  It  has  been  repeat- 
edly decided  by  this  court,  that  such  certificates  of  the  officers 
of  the  land  department  do  not  convey  the  legal  title  of  the 
land  to  the  holder  of  the  certificate,  but  that  they  only  evi- 
dence an  equitable  title,  which  may  afterwards  be  perfected 
by  the  issue  of  a  patent,  and  that  in  the  courts  of  the  United 
States  such  certificates  are  not  sufficient  to  authorize  a  recov- 
ery in  an  action  of  ejectment."  Hu89man  v.  Durham^  166 
U.  S.  144. 

It  is  true  there  are  exceptions  to  this  rule.  One  is  specially 
provided  by  statute,  Eev.  Stat.  §  2449,  which  makes  a  certifi- 
cation to  a  State  equivalent  to  a  patent  as  a  conversance  of 
title.  Again,  as  said  in  Wilcox  v.  Jackson  {8upra\  "  One  class 
of  cases  to  be  excepted  is,  where  an  act  of  Congress  grants 
land,  as  is  sometimes  done  in  words  of  present  grant."    This 
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exception  was  recognized  in  Wisoannn  Cental  Railroad  v. 
Price  County,  133  U.  S.  496 ;  St  Pa%d  d&  Pacific  Railroad 
V.  Northern  Pacifi>o  Railroad,  139  U.  S.  1 ;  Deseret  Salt  Com- 
pany V.  Tarpey,  142  O.  S.  241. 

It  is  well  settled  that  an  action  of  ejectment  cannot  be 
maintained  in  the  courts  of  the  United  States  on  a  merely 
equitable  title.  See  in  addition  to  Langdon  v.  Sherwood 
{supra);  Johnson,  v.  Christian,  128  U.  S.  374,  382,  and  cases 
cited. 

With  reference  to  the  power  of  the  Commissioner  of  the 
General  Land  Office  to  cancel  an  erroneous  certificate  of 
location  issued  by  local  land  officers  see  Cornelius  v.  Kessel, 
128  U.  S.  456;  Knight  v.  U.  S.  Zand  Association,  142  U.  S. 
161, 177;  Orchard  v.  Alexander,  157  U.  S.  372.  It  is,  how- 
ever, unnecessary  to  enter  into  any  inquiry  as  to  the  power 
of  the  land  department  to  issue  duplicate  in  lieu  of  original 
scrip  alleged  to  have  been  lost  or  destroyed,  or  even  as  to  the 
regularity  of  the  proceedings  by  which  this  certificate  of  loca- 
tion was  cancelled.  It  is  enough  that  there  is  nothing  to 
exempt  this  case  from  the  ordinary  rule  that  a  patent  is  nec- 
essary to  convey  the  legal  title ;  that  the  certificate  of  location 
created  at  best  but  an  equitable  title,  and  that  such  a  title  is 
not  sufficient  to  sustain  an  action  of  ejectment  in  the  Federal 
courts. 

We  pass,  therefore,  to  the  other  question  which  arises  on 
the  contention  of  the  plaintiff  that  he  was  in  peaceable  pos- 
session, holding  under  a  claim  of  title,  when  the  defendants 
forcibly  dispossessed  him,  and  that  such   prior   possession 
under    claim  of    title   is  sufficient    to    sustain    this   action 
against  mere  intruders.    To  an'  understanding  of  this  ques- 
tion some  further  facts  must  be  stated.    In  May,  1886,  and 
before  the  certificate  of  location,  one  Trask,  a  surveyor,  sur- 
veyed this  tract  of  80  acres  and  laid  it  off  into  lots  and  blocks. 
This  was  done  at  the  instance  of  Wallace,  who  held  the  scrip 
and  power  of  attorney  from*  Bourke,  and  who  was  proposing 
to  establish  the  town  of  Wallace.    On  this  plat  block  22  waa 
laid  off  into  24  lots,  12  facing  north  and  12  south,  with  aji 
alley  between  them.    On  July  31,  1886,  Bourke,  by  his  &%> 
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tx>rney  Wallace,  conveyed  this  block  to  plaintiff,  the  descrip- 
tion in  the  deed  being  *'  block  22  (twenty-two)  in  said  town 
of  Wallace,  consisting  of  twenty-four  town  lots,  each  of 
25  X  100  ft.,  and  bounded  on  the  north  by  Lockey  St.,  on 
the  south  by  Bank  St.  and  on  the  west  by  Sixth  St.,  on  the 
east  by  Seventh  St.,  the  title  of  said  land  having  been  vested 
in  the  party  of  the  first  part  by  location  of  half-breed  Sioux 
scrip  issued  to  the  said  Walter  Bourke,  under  an  act  of  Con- 
gress of  July  17th,  A.D.  1854,  in  exchange  for  lands  held  by 
said  party  of  the  first  part  at  Lake  Pepin,  Minnesota,  and  now 
located  and  duly  recorded  in  the  U.  S.  land  office  with  field- 
notes  of  survey  as  provided  by  said  act  of  Congress,  at  Coeur 
d'Alene  City,  Idaho  Territory." 

At  the  time  of  the  certificate  of  location  and  of  the  deed 
the  80-acre  tract  was  covered  with  a  dense  growth  of  timber, 
and  plaintiff,  who  put  up  a  saw  mill  near  by,  proceeded,  under 
contract  with  Wallace,  to  cut  down  the  trees  and  convert  them 
into  lumber  at  his  mill.  In  this  way  block  22  was  substan- 
tially cleared  of  standing  timber.  Prior  to  February  19, 1889, 
plaintiff  had  built  two  houses  on  the  north  half  of  the  block. 
These  houses  were  on  lots  not  in  controversy  in  this  action. 
There  was  no  fencing  around  the  block,  or  any  part  of  it. 
Some  board  sidewalk  bad  been  placed  by  plaintiff  in  front 
of  some  of  the  lots  and  on  one  side  of  the  block,  but  it  was 
claimed  by  defendants  that  this  was  done  in  order  to  accom- 
modate the  travel  passing  between  the  depot  and  a  hotel 
belonging  to  the  plaintiff  some  little  distance  from  the  lots 
in  controversy.  There  was  a  conflict  in  the  testimony  as  to 
the  condition  of  the  block  other  than  the  lots  upon  which  the 
houses  were  built,  the  defendants'  testimony  tending  to  show 
that  it  was  covered  over  with  stumps,  fallen  timber  and  brush. 
In  May,  1888,  proceedings  were  taken  before  the  county  com- 
missioners of  Shoshone  County  for  the  incorporation  of  the 
town  of  Wallace.  On  February  19, 1889,  there  was  a  general 
taking  possession  of  vacant  lots,  done  apparently  with  a  view 
to  the  acquiring  of  title  under  the  town  site  acts  of  Congress ; 
and  among  other  lots  these  in  controversy  were  taken  posses- 
sion of  and  fenced  by  the  several  defendants.      There  was 
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other  testimony  bearing  upon  the  question  of  the  alleged 
possession  by  plaintiff,  but  enough  has  been  stated  to  out- 
line the  nature  of  the  dispute  between  the  parties.  Of  course, 
the  verdict  of  the  jury  determines  the  questions  of  fact  ad- 
versely to  the  plaintiff,  and  it  is  not  the  province  of  this  court 
to  review  such  determination  or  to  examine  the  testimony 
further  than  to  see  that  there  was  sufficient  to  justify  the 
conclusions  reached  by  the  jury. 

We  pass,  therefore,  to  consider  the  charge  of  the  court  and 
the  instructions  asked  and  refused.  The  plaintiff  insists  that 
he  entered  into  possession  by  virtue  of  the  deed  of  July  31, 
1886 ;  that  his  actual  possession  of  two  lots  by  virtue  of  the 
erection  of  houses  thereon  must  be  taken  as  constructive  pos- 
session of  the  entire  block,  there  being  at  the  time  no  pretence 
of  any  adverse  possession,  and  that,  therefore,  he  was  entitled 
to  a  peremptory  instruction  directing  a  verdict  in  his  favor. 
He  cites  in  support  of  the  extent  of  his  possession  Clarke  v. 
Courtney^  6  Pet.  319,  354,  in  which  this  court  said :  "Where 
a  person  enters  into  land  under  a  deed  or  title,  his  possession 
is  construed  to  be  coextensive  with  his  deed  or  title;  and, 
although  the  deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  will  be  deemed  disseized  to  the 
extent  of  the  boundaries  of  such  deed  or  title." 

The  court  declined  to  give  such  peremptory  instruction,  but 
charged  as  follows : 

'^  It  is  the  law  that  where  a  party  holds  a  tract  of  land  as  a 
separate  and  distinct  tract  and  as  one  tract  under  a  claim  of 
title  as  the  boundaries  of  the  tract  are  so  designated,  described 
and  marked  that  they  may  be  known,  his  possession,  either  by 
himself  or  tenants,  of  a  part  of  the  tract  operates  as  possession 
of  all. 

"  If  in  this  case  you  find  that  this  half  block  was  held  by 
plaintiff  as  one  tract  or  parcel  of  land,  and  that  it  was  so 
marked  out  and  designated  in  any  way  that  defendants  could 
know  its  location  and  plaintiff  had  possession  of  any  part  of 
it,  such  possession  extended  to  and  gave  him  possession  of  the 
entire  tract ;  but  if,  on  the  contrary,  it  was  cut  up  into  separate 
and  distinct  lots  and  so  marked  upon  the  ground  and  was  held 
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and  treated  as  distinct  tracts,  then  he  most  show  the  posses- 
sion of  all  thereof." 

«  «  *  «  « 

^^  11th.  The  next  question  is,  what  are  the  acts  of  ownership 
and  possession  to  which  your  attention  must  be  directed }  As 
acts  of  ownership  and  possession  the  plaintiif  claims  he  entered 
upon  the  premises  in  good  faith  in  pursuance  of  his  deed ;  that 
he  thereupon  proceeded  to  clear  the  land  of  its  timber  and  to 
prepare  it  for  occupation;  that  he  put  sidewalks  along  the 
43ides  of  a  portion  of  it ;  that  he  put  them  there  as  the  owner 
of  the  ground  for  its  convenient  use  and  to  improve  and  en- 
hance its  value ;  that  as  such  owner  and  claimant  he  caused 
water  to  be  conducted  to  some  part  of  the  premises ;  that  he 
paid  taxes  on  the  premises,  and  that  he  has  always,  since  pur- 
chasing the  ground,  claimed  to  own  it,  and  has  openly  and 
publicly  exercised  control  over  it. 

^^  If  these  assertions  of  plaintiff  are  true,  and  these  acts 
were  done  by  him  or  by  his  agents,  you  are  instructed  that 
they  constituted  in  him  such  a  possessory  title  to  the  premises 
in  dispute  as  the  Government  will  protect  as  against  any 
other  person  claiming  by  a  similar  or  subsequent  possessory 
title. 

^'  12th.  On  the  contrary  the  defendants  claim  that  the  plain- 
tiff's entry  on  the  land  was  not  in  good  faith  to  hold  it ;  that 
his  object  was  to  cut  therefrom  for  milling  purposes  the  tim- 
ber thereon;  that  he  did  not  clear  the  land;  that  the  side- 
walks were  not  constructed  for  the  benefit  of  the  property,  or 
because  plaintiff  owned  it,  but  to  benefit  and  add  to  the  con- 
venient use  of  other  property  he  owned  and  business  he  was 
operating  in  that  vicinity ;  that  the  water  he  had  conducted 
there  was  not  to  benefit  the  premises,  but  was  a  part  of  the 
town  system  of  water  works,  and  that  the  plaintiff  had,  through 
himself  or  his  agents,  ceased  to  exercise  control  over  the  prop- 
erty, and  that  on  the  19th  day  of  February,  1889,  it  was  va- 
cant unoccupied  lands  of  the  United  States,  and  that  on  such 
day  they  peaceably  entered  the  premises. 

''  If  you  find  the  claim  of  the  defendants  to  be  true  then 
their  entry  and  possession  was  lawful/' 
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It  is  not  necessary  for  a  court  to  give  instructions  in  the 
very  language  of  counsel.  It  is  enough  if  it  gives  the  law 
fully  and  accurately,  and  we  think  this  charge  not  only  stated 
the  law  accurately,  but  also  covered  all  the  ground  which  was 
necessary  in  order  to  fully  advise  the  jury  of  the  rights  of  the 
plaintiff.  While  his  deed  was  of  block  22  it  describes  the  block 
as  composed  of  34  lots,  and  the  plat  upon  which  the  deed 
was  based  shows  that  there  was  an  alley  running  through 
the  block  and  separating  the  12  lots  on  the  north  from  the 
12  lots  on  the  south.  It  was,  therefore,  not  a  single  tract. 
Further,  plaintiff,  in  his  complaint,  thus  described  the  property 
for  which  he  sued : 

'^  Said  half  block  being  300  feet  long  in  an  east  and  west, 
and  100  feet  wide  in  a  north  and  south  direction  (except  two 
separate  lots,  pieces  or  parcels  of  land  described  on  the  plat  of 
said  town  as  lots  twelve  (12)  and  twenty  (20)  in  said  block 
twenty-two  (22),  each  of  said  lots  being  25  feet  wide  and  100 
feet  long)." 

In  respect  to  which  the  Court  of  Appeals,  in  its  opinion, 
well  said : 

^'It  may  be  observed  that  plaintiff  alleged  that  the  lots 
which  he  claims  to  have  been  in  possession  of  tenants  were 
Hwo  separate  lots,  pieces  and  parcels  of  land'  from  the  land 
sued  for.  Can  their  possession,  therefore,  be  the  possession 
of  land  from  which  they  were  '  separate '  ? " 

We  do  not  think  it  could  have  been  properly  held  as  mat- 
ter of  lav7  that  the  plaintiff  was  in  constructive  possession 
of  this  entire  half  block,  and  the  rule  of  law  in  respect  to  such 
constructive  possession  was  in  the  charge  we  have  qnoted 
correctly  stated.  In  this  respect,  .it  may  not  be  inappropriate 
to  notice  two  sections  of  the  territorial  statutes,  4040  and 
4556,  Idaho  Rev.  Stat.  1887,  the  first  of  which,  referring  to 
property  held  for  five  years  under  a  claim  of  title  founded  npon 
a  written  instrument,  declares  that  the  property  so  included 
in  such  instrument  is  deemed  to  have  been  adversely  held, 
^'  except  that,  when  it  consists  of  a  tract  divided  into  lots,  the 
possession  of  one  lot  is  not  deemed  a  possession  of  any  other 
lot  of  the  same  tract " ;  and  the  second  provides  that  in  an 
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action  for  the  possession  of  '^  a  lot  or  parcel  of  land,  situated 
in  any  city,  town  or  village  on  the  public  lands,"  the  plaintiff 
is  required  to  prove  an  actual  enclosure  of  the  whole  lot,  or 
the  erection  of  a  dwelling  house  or  other  substantial  building 
on  some  part  thereof,  and  adds  that  "  proof  of  such  building, 
with  or  without  enclosure,  is  sufficient  to  hold  such  lot  or 
parcel  to  the  bounds  thereof,  as  indicated  by  the  plat  of  such 
city,  town  or  village,  if  there  be  one,  and  if  there  be  no  such 
plat,  then  to  hold  the  same,  with  its  full  width  and  extent 
from  and  including  such  building  to  the  nearest  adjacent 
street,  where  the  intervening  space  has  not  been  previously 
claimed  by  adverse  possession." 

As  to  the  circumstances  to  be  considered  in  determining  the 
question  of  possession  other  than  the  instrument  under  which 
the  title  is  claimed,  we  think  the  court,  in  paragraphs  11  and 
12,  heretofore  quoted,  stated  the  law  in  such  a  way  as  to  give 
the  plaintiff  no  ground  of  objection,  and  as  upon  these  instruc- 
tions the  jury  found  the  facts  adversely  to  the  plaintiff  we 
must  accept  that  finding  as  conclusive.  We  see  no  error  in 
the  record,  and  the  judgment  of  the  Court  of  Appeal  is 

Affirmed, 


ALLEN  V.  CULP. 

BBBOB  TO  THE  OOUBT  OF  COMMON   PLEAS,  NO.  4,  FOR  THE  COUNTY 
OF   PHILADELPHIA,   STATE   OF    PENNSYLVANIA. 

No.  2Sfi.    Argoed  and  submitted  Mareh  80, 1397 —  Decided  April  19,  1897. 

When  letters  patent  are  surrendered  for  the  purpose  of  reissue,  they  con- 
tinue valid  until  the  reissue  takes  place,  and  If  the  reissue  Is  refused  they 
stand  as  if  no  application  had  been  made. 

Whether,  If  the  reissue  be  void,  the  patentee  may  fall  back  on  his  original 
patent,  is  not  decided. 

This  was  an  action  originally  instituted  in  the  Court  of 
Common  Pleas  for  the  County  of  Philadelphia,  by  the  defend- 
ant in  error,  Andrew  J.  Culp,  against  Alonzo  W.  Allen,  to 
recover  half  of  the  profits  made  by  the  defendant  from  a  oer- 
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tain  patent  for  a  cop  and  bobbin  winding  machine,  granted 
jointly  to  Culp  and  Allen,  and  subsequently  assigned  to  the 
defendant  Allen. 

The  alleged  consideration  for  the  transfer  of  plaintiff's  half 
interest  was  a  promise  on  the  part  of  the  defendant  that  be 
would  divide  with  him  the  profits  made  by  the  sale  of  the 
device,  of  which  they  were  the  joint  owners,  and  also  all  dam- 
ages which  might  be  recovered  against  infringers  of  the  pat- 
ent ;  the  principal  object  of  the  transfer  being  to  enable  the 
defendant  to  have  title  thereto  for  the  purpose  of  prosecut- 
ing these  infringers.  It  seems  that  in  November,  1892,  the 
defendant  was  advised  by  his  counsel  to  apply  for  a  reissae,, 
in  order  to  more  fully  protect  the  invention,  and  he  thereupon 
obtained  the  signature  of  the  plaintiff,  his  co-inventor,  to  the 
application  by  renewing  the  promises  he  had  already  mada 
Both  parties  joined  in  the  surrender  of  their  patent  and  in  the 
application  for  a  reissue,  which,  however,  was  rejected  on  the 
ground  of  unreasonable  delay,  and  also  upon  the  further  ground 
that  the  new  claims  of  the  reissue  had  been  anticipated  by 
other  patents.  Counsel  for  the  defendant,  who  appears  to  have 
had  absolute  control  of  the  reissue  proceedings,  made  no  effort 
to  meet  the  formal  objection  of  the  examiner,  and  permitted 
the  application  to  lapse  by  his  failure  to  prosecute  it  within 
two  years.  He  also  neglected  to  take  an  appeal  from  the 
rejection  of  the  application. 

In  January,  1893,  defendant  informed  the  plaintiff  that  he 
did  not  intend  to  take  any  further  proceedings  with  reference 
to  the  patent,  and  refused  to  fulfil  his  promise  with  reference 
to  the  division  of  profits. 

Thereafter  plaintiff  began  this  suit  to  recover,  under  his 
contract  with  the  defendant,  the  half  of  the  profits  which  the 
latter  had  made  out  of  the  patent.  The  suit  resulted  in  a 
verdict  for  thie  plaintiff  for  $225.  A  new  trial  being  refused^ 
defendant  carried  the  case  to  the  Supreme  Court  of  Pennsyl- 
vania, by  which  the  judgment  of  the  Court  of  Common  Pleas 
was  afiirmed,  and  the  record  remitted  to  that  court.  16& 
Penn.  St.  286.  Thereupon  defendant  sued  out  this  writ  of 
error. 
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Mr,  Hector  T.  Fenton  for  plaintiff  in  error  submitted  on  his 
brief. 

Mr.  Oeorge  Bradford  Carr  for  defendant  in  error.  Mr. 
Conway  DUlingham  was  on  his  brief. 

Ms.  Justice  Bbown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Upon  the  trial,  the  plaintiff  haying  offered  evidence  in 
support  of  his  case,  the  defendant  put  in  evidence  a  certified 
copy  of  the  application  for  a  reissue  of  the  letters  patent  in 
question,  and  also  a  model  of  the  tension  device  made  and 
sold  by  the  defendant.  The  application  for  a  reissue  was 
made  by  Gulp  and  Allen  jointly,  who  prayed  that  they  might 
be  allowed  to  surrender  the  patent,  and  that  the  same  might 
be  reissued  to  Allen  for  the  same  invention  upon  an  amended 
specification.  To  the  specification  was  appended  the  usual 
affidavit  to  the  effect  that  the  deponents  believed  that  the 
patent  surrendered  was  inoperative  or  invalid,  by  reason  of 
a  defective  and  ineffective  specification,  in  that  it  failed  to 
properly  describe  the  essential  and  important  features  of  the 
invention,  and  that  such  errors  arose  from  inadvertency,  acci- 
dent and  mistake,  and  without  any  fraudulent  or  deceptive 
intention.  The  record  also  contained  a  communication  from 
the  examiner  refusing  the  reissue  upon  the  ground  of  unrea- 
sonable delay,  and  also  because  the  new  claims  had  been 
substantially  anticipated  by  other  patents. 

Thereupon  the  court  charged  the  jury,  at  the  request  of  the 
plaintiff,  that  '^  where  the  reissue  of  letters  patent  is  applied 
for  the  surrender  takes  effect  only  upon  the  issue  of  the 
amended  patent,  and  if  the  issue  is  refused,  the  original  patent 
is  returned  to  its  owner  " ;  and  that  "  the  action  of  the  Patent 
Office  in  refusing  to  reissue  the  patent  in  suit  did  not  affect 
its  validity,  and  the  contract  between  the  plaintiff  and  defend- 
ant in  reference  thereto  was  not  rendered  invalid  by  such 
action." 

In  this  connection  the  court  also  refused  to  charge  the  jury^ 
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at  the  request  of  the  defendant,  that  "the  joint  act  of  the 
parties  in  surrendering  the  patent  in  question,  and  applying 
for  a  reissue  thereof  on  November  18,  1892,  amounted  to  a 
cancellation  of  the  patent ;  and,  being  followed  by  a  refusal 
on  the  part  of  the  Government  to  grant  the  reissue,  operated 
to  end  and  determine  the  contract  sued  upon  as  to  any  of  the 
patented  machines  made  after  such  surrender." 

The  first  statutory  provision  for  the  reissue  of  letters  patent 
made  its  appearance  in  the  act  of  July  3,  1832,  repeated  and 
expanded  in  the  thirteenth  section  of  the  patent  act  of  1836, 
which  provided  generally  that  whenever  any  patent  should  be 
inoperative  or  invalid,  by  reason  of  a  defective  description  or 
specification,  or  by  reason  of  the  patentee  claiming  more  than 
he  had  a  right  to,  if  the  error  arose  from  inadvertency,  acci- 
dent or  mistake,  and  without  any  fraudulent  or  deceptive 
intention,  it  should  be  lawful  for  the  Commissioner,  upon  the 
surrender  to  him  of  such  patent,  to  cause  a  new  one  to  be 
issued  for  the  same  invention,  for  the  residue  of  the  period 
then  unexpired  for  which  the  original  patent  was  granted,  in 
accordance  with  the  patentee's  corrected  description  and  speci- 
fication. This  was  but  little  more  than  putting  in  statutory 
form  a  power  which  this  court  had  already  held  to  exist, 
prior  to  the  act  of  1832,  in  the  Secretary  of  State  in  the 
absence  of  a  statute.  Grant  v.  Raymond^  6  Pet.  218.  But 
in  construing  this  statute  it  was  uniformly  held  by  this  court 
that  the  surrender  of  the  patent  for  reissue  was  a  legal  can- 
cellation and  extinguishment  of  it ;  that  no  rights  could  after- 
wards be  asserted  upon  it,  and  that  suits  pending  for  an  in- 
fringement of  such  patent  fell  with  its  surrender,  because  the 
foundation,  upon  which  they  were  begun,  no  longer  existed. 
Moffitt  V.  Oarr,  1  Black,  273 ;  Reedy  v.  Scott,  23  Wall.  352, 
364 ;  Peck  v.  CoUins,  103  U.  S.  660. 

To  obviate  the  injustice  to  inventors  occasioned  by  the 
peremptory  requirement  that  the  patent  should  be  treated  as 
extinguished  from  the  moment  it  was  surrendered  for  a  reissue, 
it  was  provided,  in  section  53  of  the  patent  act  of  1870,  amend- 
ing the  thirteenth  section  of  the  act  of  1836,  that  upon  the 
surrender  of  a  patent  for  that  purpose  a  reissue  should  be 
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granted  '^  for  the  unexpired  part  of  the  term  of  the  original 
patent,  the  surrender  of  which  shall  take  effect  upon  the  reissue 
of  the  amended  patent.^^  These  words  were  obviously  inserted 
for  the  purpose  of  preventing  the  surrender  taking  immediate 
effect,  and  to  postpone  its  legal  operation  until  the  patent 
should  be  reissued.  When  a  patent  is  thus  surrendered,  there 
oan  be  no  doubt  that  it  continues  to  be  a  valid  patent  until  it 
is  reissued,  when  it  becomes  inoperative ;  but  if  a  reissue  be 
refused,  it  is  entirely  clear  that  the  surrender  never  takes 
effect,  and  the  patent  stands  as  if  no  application  had  ever  been 
made  for  a  reissue.  Whether,  if  the  reissue  be  void,  the 
patentee  may  fall  back  on  his  original  patent,  has  never  yet 
been  decided  by  this  court,  although  the  question  was  raised 
in  My  v.  King,  158  U.  S.  366 ;  but  as  the  original  patent  in 
that  case  was  also  held  to  be  void,  it  did  not  become  necessary 
to  express  an  opinion  upon  the  question.  But  if  the  original 
a])plication  for  a  reissue  be  rejected,  the  original  patent  stands 
precisely  as  though  a  reissue  had  never  been  applied  for, 
unless  at  least  the  reissue  be  refused  upon  some  ground 
equally  affecting  the  original  patent.  If  it  were  otherwise, 
every  patentee  who  applies  for  a  reissue  would  do  so  at  the 
peril,  not  only  of  having  his  application  refused,  but  of  losing 
what  he  already  possessed.  This  was  the  very  contingency 
the  act  of  1870  was  designed  to  provide  against. 

It  is  true  that,  in  making  his  surrender,  the  patentee  de- 
clares that  his  patent  is  inoperative  and  invalid,  but  this  is  not 
necessarily  so  for  all  purposes,  but  for  the  purpose  for  which 
he  desires  to  have  it  reissued.  Such  a  patent  might  be  in- 
operative and  invalid  as  against  certain  persons  who  had 
pirated  the  underlying  principle  of  the  patent,  and  avoided 
infringing  the  exact  language  of  the  claims,  and  yet  be 
perfectly  valid  as  against  others,  who  were  making  ma- 
chines clearly  covered  by  their  language.  Such  was  the 
case  here,  since  the  defendant  in  his  affidavit  of  defence  ad- 
mitted that,  '^  after  the  dissolution  of  said  firm,  each  party  on 
his  individual  account  continued  the  same  business,  deponent 
having  made  some  of  said  patented  machines."  But  in  addi- 
tion to  this,  the  court  charged  the  jury  that  unless  the  devices 
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made  by  the  defendant  were  essentially  the  same  as  that  cov- 
ered by  the  patent  there  could  be  no  recovery,  and  the  verdict 
necessarily  established  their  identity. 

There  was  no  error  in  the  ruling  of  the  court  below,  and 
its  judgment  is,  therefore, 


FORSYTH  V.  HAMMOND. 

CBBTIOBABI  TO  THE  COUBT  OF  APPEALS  FOB  THE  SEVENTH 

oiBOurr. 

No.  616.    Argued  JuiDMy  90, 1807.  —  Deddtd  April  19, 180T. 

Under  the  judiciary  act  of  March  8,  1891,  c.  617,  the  power  of  this  court  ia 
certiorari  extends  to  every  case  pending  in  the  Circuit  Courts  of  Appeals 
and  may  be  exercised  at  any  time  during  such  pendency,  provided  the 
case  is  one  which,  but  for  this  provision  of  the  statute,  would  be  finaUy 
determined  in  that  court. 

While  this  power  is  coextensive  with  all  possible  necessities,  and  sufficient 
to  secure  to  this  court  a  final  control  over  the  litigation  in  all  the  courts 
of  appeal,  it  is  a  power  which  will  be  sparingly  exercised,  and  only  when 
the  circumstances  of  the  case  satisfy  this  court  that  the  importance  of 
the  question  involved,  the  necessity  of  avoiding  conflict  between  two  or 
more  courts  of  appeal,  or  between  courts  of  appeal  and  the  courts  of  a 
State,  or  some  matter  affecting  the  interests  of  the  Nation,  in  its  internal 
or  external  relations,  demands  such  exercise. 

As,  in  the  contests  between  the  parties  to  this  suit,  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  and  the  Supreme  Court  of  the  State  of 
Indiana  bad  reached  opposite  conclusions  as  to  their  respective  rightSr 
and  as  all  the  unfortunate  possibilities  of  conflict  and  collision  which 
might  arise  from  these  adverse  decisions  were  suggested  when  this 
application  for  certiorari  was  made,  it  seemed  to  this  court  that, 
although  no  flnal  decree  had  been  entered,  it  was  its  duty  to  bring  the 
case  and  the  questions  here  for  examination  at  the  earliest  possible 
moment. 

The  plaintiff  in  error  having  voluntarily  commenced  an  action  in  the 
Supreme  Court  of  the  State  to  establish  her  rights  against  the  city  of 
Hammond,  and  the  questions  at  issue  being  judicial  in  nature  and  within 
the  undoubted  cognizance  of  the  state  court,  she  cannot,  after  a  decision 
by  that  court  be  heard  in  any  other  tribunal  to  collaterally  deny  its 
vaUdity. 

Though  the  form  and  causes  of  action  be  different,  a  decision  by  a  court  of 
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competent  jurisdiction  in  respect  to  any  essential  fact  or  question  in  one- 
action  is  conclasiye  between  the  parties  in  all  subsequent  actions. 

The  matter  of  the  territorial  boundaries  of  a  municipal  corporation  is  local 
in  its  nature,  and,  as  a  rule,  is  to  be  Anally  and  absolutely  determined  by 
the  authorities  of  the  State. 

The  construction  of  the  constitution  and  laws  of  a  State  by  its  courts  is,  as. 
a  general  rule,  binding  on  Federal  courts. 

The  case  of  Burge88  v.  Seligman,  107  U.  S.  20,  distinguished  from  this  case. 

The  legislation  of  Indiana  authorizes  the  annexation  of 
contiguous  territory  to  the  limits  of  a  city  with  or  without 
the  consent  of  the  owner.  The  statutory  provisions  in  re- 
spect thereto,  found  in  1  Homer^s  An.  Ed.  Ind.  Stat.  1896  are 
printed  in  the  margin.^ 

1 8196.  Extension  ovkr  Platted  Lots  —  84.  Whenever  there  shall  be 
or  may  have  been  lots  laid  off  and  platted  adjoining  such  city,  and  a  record 
of  the  same  is  made  in  the  recorder's  office  of  the  proper  county,  the  com- 
mon council  may,  by  a  resolution  of  the  board,  extend  the  boundary  of  such 
city  so  as  to  include  such  lots ;  and  the  lots  thus  annexed  shall  thereafter 
form  a  part  of  such  city  and  be  within  the  jurisdiction  of  the  same.  The 
common  council  shall  immediately  thereafter  file  a  copy  of  such  resolution,^ 
defining  the  metes  and  boundaries  of  such  addition,  in  the  office  of  the 
recorder  aforesaid ;  which  shall  be  recorded. 

3196.  Extension  over  Contiguous  Lands  —  Action  of  Council  —  86. 
The  limits  of  any  city  may  be  extended  over  any  lands  or  contiguous  terri- 
tory, by  the  consent  of  the  owner  thereof  in  writing,  and  a  resolution  of 
the  common  council,  passed  by  a  two-thirds  vote,  extending  the  limits  of 
such  city  over  such  lands  or  territory ;  which  written  consent  and  resolu- 
tion shall  be  entered  at  length  in  the  records  of  such  city ;  and  the  comnibn 
council  shall  cause  a  certified  copy  of  both  to  be  recorded  in  the  recorder's 
office  of  the  proper  county.  If  any  city  shall  desire  to  annex  contiguous^ 
territory  not  laid  off  in  lots,  and  to  the  annexation  of  which  the  owner  will 
not  consent,  the  common  council  shall  present  to  the  board  of  county  com- 
missioners a  petition  setting  forth  the  reasons  of  such  annexation,  and,  at 
the  same  time,  present  to  such  board  an  accurate  description,  by  metes  and 
bounds,  accompanied  with  a  plat  of  the  lands  or  territory  proposed  or  de- 
sired to  be  annexed  to  such  city.  The  common  council  shall  give  thirty 
days'  notice,  by  publication  in  some  newspaper  of  the  city,  of  the  intended 
petition,  describing  in  such  notice  the  territory  sought  to  be  annexed. 

3197.  Proceedings  by  County  Board  —  86.  The  board  of  county  com- 
missioners, upon  the  reception  of  such  petition,  shall  consider  the  same, 
and  shall  hear  the  testimony  offered  for  or  against  such  annexation ;  and  if, 
after  inspection  of  the  map  and  of  the  proceedings  had  in  the  case,  such 
board  is  of  the  opinion  that  the  prayer  of  the  petition  should  be  granted, 
it  shall  cause  an  entry  to  be  made  in  the  order  book,  specifying  the  territory 
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The  city  of  Hammond  is  situated  in  the  county  of  Lake, 
and  in  1893  it  instituted  proceedings  to  extend  its  limits  over 
a  large  tract  of  contiguous  territory,  some  of  which  at  least 
was  not  laid  off  and  platted  into  lots.  The  application  was 
denied  by  the  board  of  county  commissioners  of  Lake  County, 
whereupon  the  city  appealed  to  the  Circuit  Court  of  that  county, 
and  the* case  thus  appealed  was  thereafter  transferred  by  change 
of  venue  to  the  circuit  court  of  Porter  County,  Indiana,  which 
court,  upon  the  verdict  of  a  jury,  entered  a  decree  in  favor  of 
the  city  for  the  annexation  of  the  territory. 

The  present  plaintiff  was  a  party  to  these  proceedings.  She 
was  the  owner  of  about  seven  hundred  and  twenty-five  acres 
within  the  area  attempted  to  be  annexed.    After  the  decision 


anaezed,  with  the  bonodaries  of  the  same  according  to  the  survey;  and 
they  shall  cause  an  attested  copy  of  the  entry  to  be  filed  with  the  recorder 
of  sach  county,  which  shall  be  duly  recorded  in  his  office,  and  which  shall 
be  conclusive  evidence  of  such  annexation  in  all  courts  in  this  State. 

8243.  Appeal  from  Countt  Board  —  1.  In  proceedings  before  the 
board  of  county  commissioners  for  the  annexation  of  territory  to  cities  and 
towns  against  the  will  of  the  owner,  the  petitioner  and  the  owner  of  any 
portion  of  the  territory  proposed  to  be  annexed  may  appeal  to  the  Circuit 
Court  from  the  final  decision  of  the  board,  by  filing,  within  thirty  days, 
with  the  auditor,  a  bond  or  undertaking  for  the  due  prosecution  of  the 
appeal  and  payment  of  all  costs  that  may  be  adjudged  against  the  appellant, 
with  sureties,  to  be  approved  by  the  board  or  the  auditor.  But  no  appeal 
shall  be  dismissed  for  want  of  a  sufficient  bond  or  undertaking,  if  one  shall 
be  filed,  under  the  direction  of  the  court,  at  any  time  before  the  trlaL 

3244.  AuDrroR*8  Duty  —  2.  Within  twenty  days  after  filing  the  appeal 
bond  or  undertaking,  the  auditor  shall  deliver  it,  with  all  the  other  papers 
in  the  cause  and  a  complete  transcript  of  the  proceedings  of  the  board  to  the 
clerk  of  the  Circuit  Court,  who  shall  docket  it  with  the  other  causes  pend- 
ing therein. 

3245.  Trial— 3.  The  appeal  shall  stand  for  trial,  when  taken  during  the 
session  of  the  board,  at  the  first  term  after  the  papers  shall  have  been  filed 
ten  days,  and,  when  taken  in  vacation,  at  the  first  term  after  summons 
shall  have  been  served  upon  the  appellee  ten  days  before  the  first  day  of 
such  term.     The  appeal  shall  be  tried  and  determined  as  an  original  cause 

3246.  Effrct  of  Appeal  — 4.  All  further  proceedin<;s  in  the  annexation 
of  territory  shall  be  suspended  until  the  final  disposition  of  the  appeal. 
The  court  may  make  a  final  determination  of  the  proceeding  and  compel  its 
execution,  or  may  send  its  decision  to  the  board,  with  direction  how  to 
proceed,  and  require  compliance. 
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by  the  circuit  court  of  Porter  County  the  city  levied  taxes 
on  the  property  to  the  amount  of  $3600,  whereupon  on  April 
26,  1896,  she  filed  her  bill  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  praying  for  an  injunction 
to  restrain  the  collection  of  those  taxes.  An  amended  bill  vyas 
filed  on  May  1,  1896,  upon  which  amended  bill  a  hearing  was 
had,  resulting  in  a  denial  of  the  motion  for  an  injunction 
and  the  dismissal  of  the  suit.  68  Fed.  Rep.  774.  From  such 
dismissal  she  appealed  to  the  Court  of  Appeals  for  the  Seventh 
Circuit,  by  which  court,  on  January  16,  1896,  the  decree  of 
the  Circuit  Court  dismissing  the  bill  was  reversed,  and  the  case 
remanded  to  that  court,  with  directions  for  further  proceed- 
ings. 34  U.  S.  App.  662.  Whereupon  the  city  of  Hammond 
applied  to  this  court  for  a  certiorari,  directed  to  the  Court  of 
Appeals,  which  application  was  sustained,  and  on  October  19, 
1896,  a  certiorari  was  ordered. 

Before  the  filing  of  the  bill  in  the  United  States  Circuit 
Court  this  plaintiff  with  others  had  appealed  from  the  decree 
of  the  circuit  court  of  Porter  County  to  the  Supreme  Court  of 
Indiana,  and  by  that  court,  on  April  11,  1896,  the  decree  had 
been  affirmed.  142  Indiana,  506.  A  petition  for  rehearing 
was  denied  on  November  8,  1896.  142  Indiana,  616.  While 
this  decision  of  the  Supreme  Court,  though  announced^  before 
the  disposition  of  the  case  in  the  United  States  Circuit  Court 
of  Appeals,  has  not  been  formally  incorporated  into  the  record 
by  an  amendment  of  the  pleadings  or  otherwise,  it  was  made 
a  matter  of  consideration  by  the  Court  of  Appeals,  and  has 
been  discussed  and  treated  by  counsel  in  the  arguments  before 
OS  as  a  fact  in  the  case  and  to  be  considered  in  determining 
the  questions  that  are  presented. 

The  bill  alleged  that  the  plaintiff's  lands  were  used  solely 
for  pasturage  and  hay  and  other  agricultural  purposes ;  that 
the  real  value  did  not  exceed  $100  per  acre ;  that  the  land  had 
no  market  value,  but  only  one  speculative  and  prospective, 
dependent  upon  the  location,  not  yet  secured,  of  manufactur- 
ing establishments  whose  market  and  offices  would  be  in 
Chicago ;  that  no  part  of  the  land  had  ever  been  mapped  or 
platted  with  a  view  to  the  sale  of  lots;  that  on  the  entire 
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tract  there  were  but  twenty-one  dwelling  booses,  ten  of  them 
being  in  a  row  and  within  about  a  quarter  of  a  mile  of  the 
town  of  Whiting,  in  the  county  of  Lake,  in  which  town  the 
tenants  of  all  said  houses  were  engaged  in  business  and  work ; 
that  the  houses  on  the  lands  were  four  and  one  half  miles 
distant  from  any  police  station,  fire-engine  house  or  gas  lamp 
of  the  city  of  Hammond,  so  that  in  the  nature  of  things  no 
benefit  could  be  received  from  the  municipal  government  of 
that  city ;  that  the  lands  were  valued  for  taxation  by  the  city 
at  the  rate  of  $250  to  $500  per  acre,  and  the  taxes  thereon 
amounted  to  about  $5  per  acre ;  that  the  valuation  was  enor- 
mously in  excess  of  the  real  value  and  the  taxes  exorbitant, 
oppressive  and  extortionate.  The  bill  further  alleged  that  at 
the  time  the  annexation  proceedings  were  instituted  the  city 
of  Hammond  did  not  contain  more  than  6000  or  7000  inhabi- 
tants; that  it  had  territory  about  three  miles  long  by  two 
miles  wide;  that  on  the  northern  boundary  and  within  the 
limits  of  the  city  were  about  two  square  miles  of  lands,  no 
part  of  which  had  ever  been  laid  off  into  lots  and  blocks,  on 
one  of  which  there  was  not  a  single  house  or  road  and  on  the 
other  but  seven  houses  and  one  road ;  that  this  vacant  tract  was 
between  the  settled  parts  of  the  city  and  the  lands  of  the  com- 
plainant ;  that  the  part  of  the  city  of  Hammond  laid  off  into 
lots  is  much  larger  than  is  likely  to  be  required  for  city  pur- 
poses for  many  years  to  come  ;  that  the  city's  boundaries 
contained  nearly  four  thousand  acres,  and  that  the  territory 
attempted  to  be  annexed  consisted  of  about  five  square  miles 
of  practically  vacant  lands  lying  directly  north  of  the  city  lim- 
its and  extending  all  the  way  from  such  limits  to  the  shores 
of  Lake  Michigan.  Other  facts  were  alleged  also  tending  to 
show  the  impropriety  of  the  annexation  of  this  comparatively 
vacant  territory  to  the  city  of  Hammond.  It  was  specifically 
charged  that  the  city  of  Hammond  had  a  municipal  debt 
amounting  to  nearly  twice  the  constitutional  limit,  and  that 
the  purpose  of  the  annexation  was  by  adding  new  property  at 
an  exaggerated  valuation  to  so  increase  the  appraised  taxables 
of  said  city  as  to  lift  it  out  of  its  constitutional  dilemma  with- 
out regard  whatever  to  the  advantages  or  benefits  to  the 
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property  so  sought  to  be  annexed.  The  bill  further  set  forth 
the  proceedings  before  the  county  commissioners  and  in  the 
state  Circuit  Court,  but  averred  that  those  proceedings  were 
void  because  the  enlargement  of  the  limits  of  a  city  was  a 
matter  of  legislative  and  not  of  judicial  cognizance,  and 
that  it  was  not  competent  for  the  legislature  to  entrust  to 
the  courts  the  decision  of  such  questions. 

Mr.  Benjami/n  Harrison  and  Mr.  W.  H.  H,  Miller  for  Mrs. 
Forsyth.    Mr.  John  B.  Elam  was  on  their  brief. 

Mr.  Charles  H.  Aldrich  for  the  city  of  Hammond.  Mr. 
Frank  F.  Reed  and  Mr.  E.  W.  Crvmpacker  were  on  his  brief. 

Mb.  Justice  Bbbweb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  first  proposition  of  counsel  for  plaintiff  is  that  the  writ 
of  certiorari  was  prematurely  issued,  and  that  this  court  could 
not  at  that  time  rightfully  take  jurisdiction  of  the  case  because 
there  had  been  no  final  decree.  The  Court  of  Appeals  simply 
reversed  the  decree  of  the  Circuit  Court  and  remanded  the 
case  for  further  proceedings.  This  contention  involves  two 
matters :  First,  the  question  of  power,  and  second,  that  of  pro- 
priety. It  may  be  that  the  question  of  propriety  should  be 
considered  as  foreclosed  by  the  action  of  the  court  in  award- 
ing the  writ  of  certiorari,  but  the  question  of  power,  being 
one  of  jurisdiction,  is  always  open,  and  must  whenever  pre- 
sented be  considered  and  determined. 

This  question  of  power  has,  indeed,  already  been  decided 
by  this  court  in  prior  cases,  American  Construction.  Company 
V.  Jacksonvilley  Tampa^  dkc.  Railway  Company^  148  TJ.  S.  372, 
383 ;  The  Three  Friends,  166  U.  S.  1 ;  but  as  it  has  again  been 
discussisd  by  counsel,  a  brief  reference  to  those  cases  and  the 
reasons  therein  stated  may  not  be  inappropriate.  Up  to  the 
time  of  the  passage  of  the  act  of  1891,  creating  the  Circuit 
Courts  of  Appeal,  the  theory  of  Federal  jurisprudence  had 
been,  a  single  appellate  court,  to  wit,  the  Supreme  Court  of 
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the  United  States,  by  which  a  final  review  of  all  cases  of 
which  the  lower  Federal  courts  had  jurisdiction  was  to  be 
made.  It  is  true  there  existed  certain  limitations  upon  the 
right  of  appeal  and  review,  based  on  the  amount  in  contro- 
versy and  other  considerations ;  but  such  limitations  did  not 
recognize  or  provide  for  the  existence  of  another  appellate 
court,  and  did  not  conflict  with  the  thought  that  this  court 
was  to  be  the  single  tribunal  for  reviewing  all  cases  and  ques- 
tions of  a  Federal  nature.  The  rapid  growth  of  the  country 
and  the  enormous  amount  of  litigation  involving  questions  of 
a  Federal  character  so  added  to  the  number  of  cases  brought 
here  for  review,  that  it  was  impossible  for  this  court  to  keep 
even  pace  with  the  growing  docket.  The  situation  had 
become  one  of  great  peril,  and  many  plans  for  relief  were 
suggested  and  discussed. 

The  outcome  was  the  act  of  March  3,  1891,  c.  517,  26  Stat. 
826,  the  thought  of  which  was  the  creation  in  each  of  the  nine 
circuits  of  an  appellate  tribunal  composed  of  three  judges, 
whose  decision  in  certain  classes  of  cases  appealable  thereto 
should  be  final.  McLish  v.  Raff,  141  U.  S.  661,  666.  While 
this  division  of  appellate  power  was  the  means  adopted  to 
reduce  the  accumulation  of  business  in  this  court,  it  was  fore- 
seen that  injurious  results  might  follow  if  an  absolute  finality 
of  determination  was  given  to  the  Courts  of  Appeal.  Nine 
separate  appellate  tribunals  might  by  their  differences  of  opin- 
ion, unless  held  in  check  by  the  reviewing  power  of  this  court, 
create  an  unfortunate  confusion  in  respect  to  the  rules  of  Fed- 
eral decision.  As  the  Courts  of  Appeal  would  often  be  consti- 
tuted of  two  Circuit  Judges  and  one  District  Judge,  a  division 
of  opinion  between  the  former  might  result  in  a  final  judgment 
where  the  opinions  of  two  judges  of  equal  rank  were  on  each 
side  of  the  questions  involved.  Cases  of  a  class  in  which 
finality  of  decision  was  given  to  the  Circuit  Courts  of  Appeal 
might  involve  questions  of  such  public  and  national  importance 
as  to  require  that  a  consideration  and  determination  thereof 
should  be  made  by  the  supreme  tribunal  of  the  nation.  It 
was  obvious  that  all  contingencies  in  which  a  decision  by  this 
tribunal  was  of  importance  could  not  be  foreseen,  and  so  there 
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was  placed  in  the  act  creating  the  Courts  of  Appeal,  in  addition 
to  other  provisions  for  review  by  this  court,  this  enactment : 

^'  And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  Circuit  Court  of  Appeals  it  shall  be  competent 
for  the  Supreme  Court  to  require,  by  certiorari  or  otherwise, 
any  such  case  to  be  certified  to  the  Supreme  Court  for  its 
review  and  determination  with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error 
to  the  Supreme  Court." 

The  general  language  of  this  clause  is  noticeable.  It  applies 
to  every  case  in  which  but  for  it  the  decision  of  the  Circuit 
Court  of  Appeals  would  be  absolutely  final,  and  authorizes  ttiis 
court  to  bring  before  it  for  review  and  determination  the  case 
so  pending  in  the  Circuit  Court  of  Appeals,  and  to  exercise  all 
the  power  and  authority  over  it  which  this  court  would  have 
in  any  case  brought  to  it  by  appeal  or  writ  of  error.  Un- 
questionably, the  generality  of  this  provision  was  not  a  mere^ 
matter  of  accident.  It  expressed  the  thought  of  Congress; 
distinctly  and  clearly,  and  was  intended  to  vest  in  this  court 
a  comprehensive  and  unlimited  power.  The  power  thus  given 
is  not  affected  by  the  condition  of  the  case  as  it  exists  in  the 
Court  of  Appeals.  It  may  be  exercised  before  or  after  any 
decision  by  that  court  and  irrespective  of  any  ruling  or  deter- 
mination therein.  All  that  is  essential  is  that  there  be  a  case 
pending  in  the  Circuit  Court  of  Appeals,  and  of  those  classes 
of  cases  in  which  the  decision  of  that  court  is  declared  a 
finality,  and  this  court  may,  by  virtue  of  this  clause,  reach 
out  its  writ  of  certiorari  and  transfer  the  case  here  for  review 
and  determination.  Obviously,  a  power  so  broad  and  compre- 
hensive, if  carelessly  exercised,  might  defeat  the  very  thought 
and  purpose  of  the  act  creating  the  courts  of  appeal.  So  exer- 
cised it  might  burden  the  docket  of  this  court  with  cases  which 
it  was  the  intent  of  Congress  to  terminate  in  the  Courts  of 
Appeal,  and  which,  brought  here,  would  simply  prevent  that 
promptness  of  decision  which  in  all  judicial  actions  is  one  of 
the  elements  of  justice. 

So  it  has  been  that  this  court,  while  not  doubting  its  power, 
has  been  chary  of  action  in  respect  to  certioraries.  It  has 
VOL.  0Lxyi~88 
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said :  ^'  It  is  evident  that  it  is  solely  questions  of  gravity  and 
importance  that  the  Circuit  Courts  of  Appeal  should  certify 
to  us  for  instruction ;  and  that  it  is  only  when  such  questions 
are  involved  that  the  power  of  this  court  to  require  a  case 
in  which  the  judgment  and  decree  of  the  Court  of  Ap- 
peals is  made  final,  to  be  certified,  can  be  properly  invoked." 
Lau  Ow  Bew^  Petitioner^  141  U.  S.  583,  587 ;  In  re  Woodi^ 
143  U.  S.  202;  Lau  Ow  Bew  v.  United  States,  144  U.  S.  47, 
58  ;  American  Construction  Company  v.  Jacksonville  Bailway 
Compani/,  148  U.  S.  372,  383. 

We  have  declined  to  issue  writs  of  certiorari  in  cases  where, 
there  being  only  a  matter  of  private  interest,  there  had  been 
no  final  judgment  in  the  Court  of  Appeals.  Chicago  cfe  North- 
western Railway  v.  Osborne,  146  U.  S.  354.  On  the  other 
hand,  in  The  Three  Friends,  at  the  present  term,  ante,  1,  we 
issued  a  writ  of  certiorari  in  a  case  appealed  to  the  Circuit 
Court  of  Appeals  before  any  action  had  been  taken  by  that 
court;  but  this  was  in  view  of  the  fact  that  the  question 
involved  was  one  affecting  the  relations  of  this  country  to 
foreign  nations,  and  therefore  one  whose  prompt  decision  by 
this  court  was  of  importance,  not  merely  for  the  guidance  of 
the  Executive  Department  of  the  Government,  but  also  to 
disclose  to  each  citizen  the  limits  beyond  which  he  might  not 
go  in  interfering  in  the  affairs  of  another  nation  without  vio- 
lating the  laws  of  this. 

We  reaffirm  in  this  case  the  propositions  heretofore  an- 
nounced, to  wit,  that  the  power  of  this  court  in  certiorari 
extends  to  every  case  pending  in  the  Circuit  Courts  of  Appeal, 
and  may  be  exercised  at  any  time  during  such  pendency,  pro- 
vided the  case  is  one  which  but  for  this  provision  of  the 
statute  would  be  finally  determined  in  that  court.  And 
further,  that  while  this  power  is  coextensive  with  all  possible 
necessities  and  sufficient  to  secure  to  this  court  a  final  control 
over  the  litigation  in  all  the  Courts  of  Appeal,  it  is  a  power 
which  will  be  sparingly  exercised,  and  only  when  the  circum- 
stances of  the  case  satisfy  us  that  the  importance  of  the 
question  involved,  the  necessity  of  avoiding  conflict  between 
two  or  more  Courts  of  Appeal,  or  between  Courts  of  Appeal 
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and  the  courts  of  a  State,  or  some  matter  affecting  the  interests 
of  this  nation  in  its  internal  or  external  relations,  demands 
such  exercise. 

Among  the  considerations  thus  suggested  are  those  which 
indicate  why  in  this  case  the  court  properly  exercised  its 
power  and  issued  the  writ  of  certiorari.  There  was  a  conflict 
between  the  decision  of  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  and  the  Supreme  Court  of  the  State  of 
Indiana.  The  latter  court  had  declared  that  the  proceedings 
by  which  the  contiguous  territory  was  annexed  to  the  city  of 
Hammond  were  legal,  and,  therefore,  that  that  territory  was 
to  be  considered  by  all  the  officers  of  the  State  of  Indiana  as 
within  the  territorial  limits  of  the  city.  The  United  States 
Circuit  Court  of  Appeals  by  its  decision  in  this  case  had 
declared  that  such  annexation  proceedings  were  invalid ;  and 
that  the  property  of  this  petitioner  was  not  within  the  city 
limits.  This  tract  of  plaintiff's  was  not  on  the  extreme  limit 
of  the  lands  sought  to  be  incorporated  into  the  city,  and  if 
the  decision  of  the  Circuit  Court  of  Appeals  was  enforced 
there  would  be  a  tract  of  a  few  hundred  acres  within  the 
exterior  boundaries  of  the  city  of  Hammond,  as  defined  by 
the  judgment  of  the  Supreme  Court  of  the  State,  withdrawn 
from  the  city's  jurisdiction,  and  in  fact  excepted  from  its 
territorial  limits.  All  the  unfortunate  possibilities  of  conflict 
and  collision  which  might  arise  from  these  adverse  decisions 
were  suggested  when  this  application  for  certiorari  was  made, 
and,  although  no  final  decree  had  been  entered,  it  seemed  to 
us  a  duty  to  bring  the  case  and  the  question  here  for  exami- 
nation at  the  earliest  possible  moment. 

Coming  now  to  the  merits  of  the  case  it  appears  that  on 
the  pivotal  question  of  the  validity  of  the  annexation  pro- 
ceedings the  decision  of  the  Supreme  Court  of  the  State  is 
one  way  and  that  of  the  Court  of  Appeals  directly  the  re- 
verse. It  is  insisted  by  the  plaintiff  that  the  determination 
of  the  boundaries  of  a  municipal  corporation  in  the  first 
instance,  and  any  subsequent  change  in  its  boundaries  by 
annexation  of  outside  territory,  are  matters  solely  of  legis- 
lative cognizance,  and  not  judicial  in  their  nature ;  that  such 
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is  the  general  role  obtaining  in  the  several  States  of  the  UnioD 
and  up  to  the  time  of  the  decision  of  the  Supreme  Court  of 
Indiana  in  this  controversy,  recognized  in  that  State  as  else- 
where ;  that,  therefore,  the  judicial  proceedings  in  respect  to 
this  controversy  in  the  courts  of  the  State,  culminating  in  the 
decision  of  its  highest  court,  were  beyond  the  jurisdiction  of 
such  courts,  and  not  to  be  regarded  as  creating  an  adjudica- 
tion binding  upon  other  tribunals.  Article  3  of  the  state 
constitution  is  referred  to,  which  reads :  "  The  powers  of  the 
government  are  divided  into  three  separate  departments ;  the 
legislative,  the  executive,  including  the  administrative,  and 
the  judicial ;  and  no  person  charged  with  official  duties  under 
one  of  these  departments  shall  exercise  any  of  the  functions 
of  another,  except  as  in  this  constitution  expressly  provided." 
It  is  not  denied  that  questions  of  a  judicial  nature  may  grow 
out  of  proceedings  to  annex  territory  to  a  municipal  corpora- 
tion, but  it  is  insisted  that  the  annexation  itself  is  a  legislative 
function,  and  must  be  determined  by  direct  action  of  the  legis- 
lature or  some  subordinate  body  exercising  legislative  func- 
tions. The  Supreme  Court  of  Indiana  in  its  opinion  on  the 
petition  for  rehearing,  142  Indiana,  516,  said:  "It  may  be 
conceded  that  annexation  of  territory  to  a  city  is  a  legislative 
function.  Tliis  function  is  exercised  by  the  common  council 
when  it  resolves  to  annex  certain  described  lands  to  the  city,, 
and  to  present  a  petition  therefor  to  the  county  board." 
This  suggestion  is  vigorously  attacked  by  counsel  for  plain- 
tiff, as  lifting  the  ex  parte  action  of  one  party  to  a  controversy 
to  the  dignity  of  the  exercise  of  a  legislative  function  and 
making  it  the  equivalent  of  a  legislative  determination. 

But  back  of  any  criticism  of  the  reasoning  of  the  Supreme 
Court  in  its  two  opinions  lies  the  fact  of  its  decision.  And 
here  these  things  appear.  The  city  of  Hammond  sought  to 
bring  within  its  limits,  among  other  territory,  the  lands  of 
plaintiff.  After  action  by  the  city  council,  the  city  instituted 
proceedings  before  the  county  commissioners,  which  proceed- 
ings were  subsequently  taken  by  appeal,  as  prescribed  by 
statute,  to  the  Circuit  Court,  a  court  of  general  jurisdiction, 
and  in  that  court  a  decree  was  entered  annexing  plaintiff's 
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lands  to  the  city  of  Hammond.  Were  or  were  not  these 
proceedings  valid,  and  was  or  was  not  suoh  decree  a  bind- 
ing adjudication  which  neither  the  city  nor  the  plaintiff  could 
elsewhere  dispute  ?  That  question  certainly  is  one  of  a  judicial 
nature.  Now,  it  is  no  less  a  judicial  function  to  consider 
whether  those  proceedings  and  that  decree  were  valid  and 
effective,  and  determine  that  they  were  and  operated  to 
annex  plaintiff's  territory  to  the  city,  than  to  enter  upon  a 
like  consideration  and  determine  that  they  were  invalid  and 
ineffective  to  make  such  annexation.  The  decision  of  the 
Supreme  Court  of  Indiana  was  in  favor  of  the  validity,  that 
of  the  Court  of  Appeals  against  their  validity,  and  if  it  is 
judicial  to  hear  and  determine  one  way,  it  is  likewise  judicial 
to  hear  and  determine  the  other,  [if  action  by  the  state  tri- 
bunals stopped  with  the  decree  of  the  trial  courts  it  might  be 
said  that  the  plaintiff  did  not  voluntarily  seek  that  forum. 
She  was  brought  in  by  appropriate  process,  and  compelled  to 
there  litigate  the  question.  But  after  an  adverse  decree  she 
insisted  that  it  was  not  only  erroneous  but  void,  and  volun- 
tarily commenced  an  action  in  the  Supreme  Court  of  the 
State  to  have  that  claim  established.  She  invoked  the  juris- 
diction of  that  court.  She  summoned  the  city  of  Hammond 
into  that  forum  and  there  challenged  the  decree  of  the  Cir- 
cuit Court,  challenged  it  for  error  and  also  for  lack  of  juris- 
diction. The  questions  both  of  error  and  of  jurisdiction  were 
certainly  judicial  in  their  nature  and  questions  within  the 
undoubted  cognizance  of  the  Supreme  Court.  She  volun- 
tarily sought  its  judgment.  Can  she,  after  its  decision,  be 
heard  in  any  other  tribunal  to  collaterally  deny  the  validity 
thereof?  Does  not  the  principle  of  res  judicata  apply  in  all 
its  force?  Having  litigated  a  question  in  one  competent 
tribunal  and  been  defeated,  can  she  litigate  the  same  question 
in  another  tribunal,  acting  independently,  and  having  no  ap- 
pellate jurisdiction?  The  question  is  not  whether  the  judg- 
ment of  the  Supreme  Court  would  be  conclusive  as  to  the 
question  involved  in  another  action  between  other  parties,  but 
whether  it  is  not  binding  between  the  same  parties  in  that  or 
any  other  forum.    The  principles  controlling  the  doctrine  of 
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res  judicata  have  been  so  often  announced,  and  are  so  uni- 
versally recognized,  that  the  citation  of  authorities  is  scarcely 
necessary.  Though  the  form  and  causes  of  action  be  different, 
a  decision  by  a  court  of  competent  jurisdiction  in  respect  to 
any  essential  fact  or  question  in  the  one  action  is  conclusive 
between  the  parties  in  all  subsequent  actions.  Cromwdl  v. 
Sac  County,  94  U.  S.  361 ;  Lumber  Go.  v.  Buchtel,  101  U.  S. 
638 ;  Stout  v.  Lye,  103  U.  S.  66 ;  Neahit  v.  Riverside  Indepenr 
dent  District,  144  U.  S.  610;  Johiison  Go,  v.  Wharton,  162 
U.  S.  262 ;  Last  Chance  Mining  Co.  v.  Tyler  Mining  Co.,  157 
U.  S.  683. 

But  there  is  another  aspect  of  this  case.  The  matter  in 
controversy  is  one  peculiarly  within  the  domain  of  state 
control.  Kdly  v.  PiUshurgh,  104  IT.  S.  78.  It  is  for  the  State 
to  determine  .its  political  subdivisions,  the  number  and  size  of 
its  municipal  corporations  and  their  territorial  extent.  These 
are  matters  of  a  local  nature,  in  which  the  nation,  as  a  whole, 
is  not  interested,  and  in  which,  by  the  very  nature  of  things, 
the  determination  of  the  state  authorities  should  be  accepted 
as  authoritative  and  controlling.  We  do  not  mean  to  hold 
that  in  the  creation  or  change  of  municipal  boundaries  there 
may  not  be  action  taken  by  the  State  which  involves  a  tres- 
pass upon  rights  secured  by  the  Federal  Constitution ;  or  that 
in  proceedings  looking  to  such  change  no  questions  can  arise 
which  are  of  a  Federal  nature,  and  in  respect  to  which  the 
judgment  of  the  courts  of  the  nation  must  be  controlling.  All 
that  we  mean  to  decide  is  that  the  matter  of  the  territorial 
boundaries  of  a  municipal  corporation  is  local  in  its  nature, 
and,  as  a  rule,  to  be  finally  and  absolutely  determined  by  the 
authorities  of  the  State.  The  opinion  of  the  Court  of  Ap- 
peals in  this  case  is  devoted  to  questions  arising  under  the 
state  constitution  and  statutes;  and  the  amended  bill  filed 
in  the  Circuit  Court  rests  the  jurisdiction  of  that  court,  not 
upon  the  existence  of  any  right  claimed  under  the  Federal 
Constitution,  but  simply  on  adverse  citizenship. 

The  construction  by  the  courts  of  a  State  of  its  constitution 
and  statutes  is,  as  a  general  rule,  binding  on  the  Federal  courts. 
We  may  think  that  the  Supreme  Court  of  a  State  has  miscon- 
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straed  its  constitutioa  or  its  statutes,  but  we  are  not  at  liberty 
to  therefore  set  aside  its  judgments.  That  court  is  the  final 
arbiter  as  to  such  questions.  In  Claiborne  County  v.  Brooks, 
111  U.  S.  400,  410,  it  was  said :  "  It  is  undoubtedly  a  question 
of  local  policy  with  each  State,  what  shall  be  the  extent  and 
character  of  the  powers  which  its  various  political  and  munici- 
pal organizations  shall  possess ;  and  the  settled  decisions  of  its 
highest  courts  on  this  subject  will  be  regarded  as  authoritative 
by  the  courts  of  the  United  States ;  for  it  is  a  question  that 
relates  to  the  internal  constitution  of  the  body  politic  of  the 
State."  See  also  Bttrgess  v.  Seligman,  107  U.  S.  20,  33; 
Bricher  v.  Cheshire  Railroad,  125  U.  S.  555 ;  Detroit  v.  Os- 
home,  135  U.  S.  492 ;  South  Branch  Lumher  Co.  v.  Ott,  142 
U.  S.  622 ;  Eaukauna  Co.  v.  Oreen  Bay  Co.,  142  U.  S.  254 ; 
McElvaine  v.  Brush,  142  U.  S.  155;  Stutsmam,  County  v. 
Wallace,  142  IT.  S.  293,  quoting  Norton  v.  SheHhy  County,  118 
U.  S.  425,  and  Gormley  v.  Clark,  134  U.  S.  338 ;  Morley  v. 
Lake  Shore  dhc.  Railroad,  146  U.  S.  162 ;  Bauserrnan  v.  Blunt, 
147  U.  S.  647;  May  v.  Tenner/,  148  IT.  S.  60;  Baltimore  ds 
Ohio  Railroad  v.  Baugh,  149  IT.  S.  368,  373;  Lewis  v.  Mon- 
son,  151  IT.  S.  545 ;  Balkam  v.  Woodstock  Iron  Co.,  154  U.  S. 
177,  quoting  LeffingweU  v.  Wat^ren,  2  Black,  599,  603. 

It  may  be  true  that  the  general  rule  is  that  the  determination 
of  the  territorial  boundaries  of  a  municipal  corporation  is  purely 
a  legislative  function,  but  there  is  nothing  in  the  Federal  Con- 
stitution to  prevent  the  people  of  a  State  from  giving,  if  tfeey 
see  fit,  full  jurisdiction  over  such  matters  to  the  courts  and  tak- 
ing it  entirely  away  from  the  legislature.  The  preservation  of 
legislative  control  in  such  matters  is  not  one  of  the  essential 
elements  of  a  republican  form  of  government  which,  under 
section  4  of  Article  4  of  the  Constitution,  the  United  States 
are  bound  to  guarantee  to  every  State  in  this  Union.  And 
whenever  the  Supreme  Court  of  a  State  holds  that  under  the 
true  construction  of  its  constitution  and  statutes  the  courts  of 
that  State  have  jurisdiction  over  such  matters,  the  Federal 
courts  can  neither  deny  the  correctness  of  this  construction 
nor  repudiate  its  binding  force  as  presenting  anything  in  con- 
flict with  the  Federal  Constitution. 
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It  is  conceded  that  the  judgment  of  the  Supreme  Court  of 
Indiana  in  this  controversy  could  not  be  reviewed  by  this 
court  on  writ  of  error ;  that  the  questions  involved  and  decided 
by  that  court  are  not  of  a  Federal  nature  or  such  as  to  vest 
any  appellate  jurisdiction  in  this  court.  But  if  this  court 
cannot  set  aside  such  judgment  on  the  ground  of  error  of  law, 
it  would  seem  to  follow  that  no  subordinate  Federal  court  has 
the  power  on  the  same  ground  to  strike  it  down.  What  the 
highest  court  of  the  United  States  cannot  do  directly  would 
seem  to  be  beyond  the  reach  of  a  subordinate  court  in  a  col- 
lateral attack.  The  case  of  Burgess  v.  Seligman^  supra^  id 
largely  relied  upon  in  the  opinion  of  the  Court  of  Appeals, 
but  there  are  several  reasons  why  that  authority  does  not 
justify  its  action.  In  the  first  place  the  decision  of  the 
Supreme  Court  of  the  State  was  rendered  before  the  filing 
of  this  bill  in  the  Circuit  Court  of  the  United  States,  and  not 
as  in  the  Burgess  case  after  the  judgment  in  the  Circuit  Court 
In  the  second  place  the  decision  was  upon  a  question  of  a  local 
nature,  involving  the  internal  policy  of  the  State,  and  there- 
fore is  such  a  decision  as  should  be,  generally  speaking,  rec- 
ognized and  followed  by  the  Federal  courts.  And,  thirdly, 
it  was  a  final  adjudication  between  the  same  parties,  and 
should  have  been  respected  as  binding  and  conclusive  upon 
the  principle  of  res  jvdicata. 

For  these  reasons  we  think  that  the  decision  of  the  Court 
of  Appeals  was  erroneous.    Its  decree  will  be 

Reversed^  and  the  case  remanded  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana  with  instruc- 
tions to  sustain  the  demurrer  to  the  biU  and  dismiss  the 
suit. 
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WASHINGTON  AND   GEORGETOWN    RAILROAD 
COMPANr  V.  HICKEY. 

"EBKOB  TO  THE  OOUBT  OF   APPEALS  OF  THE   DISTBIOT  OF  COLUMBIA. 

No.  258.    Argued  March  80, 1897.  —  Dedded  April  19, 1897. 

A  car  npoD  a  street  horse  railroad  in  Washington,  arriving  at  a  point  where 
. ''  the  street  crossed  a  steam  railroad  at  grade,  found  the  gate  bars  lowered. 
A  train  on  the  steam  railroad  was  seen  to  be  approaching.  Before  it 
arrived  at  the  crossing  the  bars  were  raised.  The  driver  of  the  horse 
*  car  attempted  to  cross,  notwithstanding  the  approaching  train.  The 
gate  bars  were  lowered  again  and  the  horse  car  was  caught  upon  the 
track.  It  was  filled  with  passengers,  among  whom  was  Mrs.  H.,  one  of 
the  defendants  in  error,  sitting  upon  an  open  outer  seat.  The  frightened 
passengers  rushed  precipitately  from  the  car.  Their  doing  this  caused 
Mrs.  H.  to  be  thrown  from  the  car,  whereby  she  was  seriously  injured. 
The  railroad  train  was  stopped  just  before  reaching  the  horse  car.  The 
Bars  were  again  raised,  and  the  horse  car  went  off  the  railroad  track  un- 
injnred.  Mrs.  H.  and  her  husband  sued  both  railroad  companies  to 
recover  damages;  alleging  that  she  was  pushed  and  shoved  from  her 
seat  and  thrown  violently  to  the  ground ;  claiming  tliat  the  steam  railroad 
company  was  liable  by  reason  of  the  negligence  of  its  servant  in  manag- 
ing the  gates,  and  that  the  horse  railroad  company  was  liable  by  reason 
of  the  negligence  of  its  driver  in  not  waiting  till  the  train  shonld  have 
passed ;  and  demanding  a  recovery  of  thirty  thousand  dollars  as  damages. 
The  court  charged  the  jury  that  if  they  should  find  from  all  the  evidence 
that  the  plaintiff^  were  entitled  to  recover,  they  might  award  damages 
within  the  limits  claimed  in  the  declaration.  The  Jury  returned  a  verdict 
for  twelve  thousand  dollars.  The  court  thought  this  to  be  excessive. 
With  the  plaintiffs'  consent  it  was  reduced  to  six  thousand  dollars,  and 
Judgment  entered  for  that  amount    Held, 

(1)  That  the  driver  of  the  horse  car  was  guilty  of  negligence  in  attempt- 

ing to  cross  the  track  of  the  steam  railroad  under  the  circum- 
stances ; 

(2)  That  there  was  evidence  to  warrant  the  Jury  to  find  that  the  gateman 

was  the  servant  of  the  steam  railroad  company,  and  that  that 

company  was  responsible  for  the  results  of  his  negligence ; 
(8)  That  as  no  exception  was  taken  to  the  charge  respecting  damages,  no 

question  upon  it  is  before  the  court; 
(4)  That  whether  Mrs.  H.  was  injured  by  falling  from  the  car  or  from 

being  pushed  from  it  was  immaterial,  in  view  of  the  causes  of  the 

Injury. 

The  case  is  stated  in  the  opinion. 
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Mr,  Samud  Maddox  for  the  Baltimore  &  Potomac  Rail- 
road Company. 

Mr,  M,  J.  Colbert  and  Mr.  O,  E,  Hamilton  for  defendants 
in  error. 

Mr.  Walter  D.  Da/oidge  for  the  Washington  &  George- 
town Railroad  Company.  Mr.  Walter  D.  Davidge^  Jr.^  was 
on  his  brief. 

Mb.  Justice  Pbokham  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  defendants  in  error,  who 
are  husband  and  wife,  to  recover  from  the  defendants  (the  one 
being  a  horse  car  company  and  the  other  a  steam  railroad 
company)  damages  for  personal  injuries  sustained  by  the  wife 
on  account  of  the  alleged  negligence  of  the  servants  of  the  de- 
fendants. The  facts  of  the  negligence  were  alleged  in  the  dec- 
laration, and  each  defendant  filed  a  plea  of  not  guilty,  upon 
which  issue  was  joined.  A  trial  was  had  in  the  Supreme  Court 
of  the  District  of  Columbia,  resulting  in  a  verdict  for  the  plain- 
tiffs, the  judgment  upon  which  having  been  aifirmed  by  the 
Court  of  Appeals,  the  defendants  have  brought  the  case  here 
for  review. 

On  the  trial  evidence  was  given  tending  to  show  these  facts : 
Mrs.  Hickey,  one  of  the  plaintiffs,  who  was  living  with  her 
husband  in  the  city  of  Washington,  left  her  home  therein  on 
the  morning  of  the  12th  day  of  August,  1889,  and  took  a  street 
car  of  the  defendant  horse  railroad  company  at  the  corner  of 
Pennsylvania  Avenue  and  Seventh  Street  for  the  purpose  of 
going  south  along  the  last-named  street ;  the  car  was  a  sum- 
mer car  and  crowded  with  people  going  to  the  river  on  an  ex- 
cursion ;  she  sat  on  the  outside  of  the  third  seat  in  the  front 
of  the  car  and  in  a  very  small  space ;  the  people  seemed  in  a 
hurry  and  some  of  them  called  out  frequently  to  the  driver  to 
"  hurry  up  " ;  upon  coming  to  the  crossing  of  Seventh  Street 
and  Maryland  Avenue,  where  the  car  tracks  of  the  two  corpo- 
rations intersect  each  other,  the  steam  cars  were  seen  approach- 
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iDg  the  intersection  at  quite  a  rapid  rate ;  the  street  car  stopped 
upon  coming  to  the  crossing,  as  the  railroad  gates  were  lowered ; 
then  and  before  the  steam  train  came  on  they  were  raised, 
and  the  street  car  was  started,  and  after  it  got  on  the  track 
of  the  steam  cars  the  gates  were  again  lowered,  shutting  in  the 
street  car,  the  gates  coming  down,  one  on  the  car  and  one  just 
behind  the  horses.     When  the  street  car  entered  upon  the 
steam  car  crossing,  the  train  on  the  tracks  of  the  latter  com- 
pany was  still  moving  quite  rapidly  towards  the  crossing  and 
but  a  short  distance  away  and  in  plain  sight  from  the  horse 
car ;  after  getting  partially  upon  the  steam  railroad  track,  the 
gates,  as  stated,  came  down,  and  then  they  were  again  raised, 
and  the  driver  of  the  horse  car  whipped  up  his  horses  and  the 
car  got  across.    Before  the  horse  car  had  crossed  the  tracks, 
the  steam  cars  were  coming  pretty  fast ;  the  men  who  were 
sitting  down  in  the  horse  car  all  got  up  and  the  women  com-  ^ 
menced  screaming;  the  people  on  the  horse  car  rushed  to  get  \ 
off,  and  Mrs.  Hickey  was,  in  the  course  of  the  excitement  and  1 
commotion,  pushed  off  the  car  and  was  badly  and  permanently    j 
injured ;  when  she  fell,  the  steam  cars  were  coming  down  and  j 
the  horse  car  (the  gates  having  been  raised)  was  then  driven/ 
across  to  the  other  side ;  the  train  was  so  close  to  the  horse 
car  that  it  just  got  off  the  track  in  time  to  escape  being  run 
over,  while  Mrs.  Hickey  says  she  was  so  near  the  steam  car 
tracks  when  the  train  passed  that  she  felt  the  air  from  the 
engine  upon  her  head. 

One  of  the  witnesses  said  that  the  driver  of  the  street  car 
first  noticed  the  train  when  he  was  about  60  feet  from  the 
steam  car  track.  His  car  was  moving  at  the  rate  of  four  and 
a  half  to  five  miles  an  hour,  and  the  train  was  then  between 
Eighth  and  Ninth  streets,  about  300  feet  from  Seventh 
Street.  The  driver  wanted  to  cross  the  steam  car  tracks  before 
the  gate  went  down,  and  thought  he  could  do  so  without 
danger;  he  did  not  see  that  the  gates  were  being  lowered 
as  he  approached,  and  did  not  put  on  the  brakes  or  make 
other  effort  to  stop  the  car  until  "  he  got  the  bell."  The  gates 
were  once  lowered  and  then  raised  to  let  the  car  pass,  and 
then  they  were  again  lowered,  and  it  was  when  they  were 
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lowered  the  second  time  that  they  came  down  between  the 
car  and  the  horses,  penning  the  oar  in  on  the  steam  track. 
The  gates  were  raised  again,  and  the  driver  succeeded  in  get- 
ting the  horse  car  across  the  track  before  the  train  approached. 

The  counsel  for  the  horse  car  company  claimed  that  the 
cause  of  the  accident  was  the  commotion  immediately  preced- 
ing it,  and  by  reason  of  which  the  plaintiff  was  pushed  from 
the  car  and  injured,  and  the  question  was,  what  caused  the 
commotion?  He  urged  that  the  commotion  was  caused  by 
the  improper  and  negligent  lowering  of  the  gates  at  the  time 
when  they  penned  the  horse  car  between  them  and  prevented 
its  progress  across  the  tracks  of  the  steam  car  company,  and 
that  if  the  gates  had  not  been  thus  lowered  the  horse  car 
would  have  had  plenty  of  time  to  cross,  and  there  would  have 
been  no  commotion  and  no  accident.  He,  therefore,  made 
several  requests  to  the  court  to  charge  the  jury  upon  that 
subject.  The  point  of  such  requests  was  that  if  the  jury 
should  find  that  the  commotion  and  confusion  which  led  to 
the  accident  were  caused  by  the  sudden  and  negligent  lower- 
ing of  the  gates  upon  the  street  car,  which  the  driver  of  that 
car  had  no  reason  to  believe  would  be  thus  lowered,  and  if  the 
driver  could  have  crossed  in  safety  but  for  such  lowering,  then 
the  horse  car  company  was  not  responsible,  and  no  recovery 
could  be  had  against  it. 

A  further  request  was  made  to  charge  that  there  was  no 
evidence  that  the  management  of  the  horse  car  entered  into 
or  contributed  to  the  negUgence  of  the  gatekeeper,  and  if  the 
jury  should  find  that  the  injury  was  caused  by  the  negligence 
.  of  the  gatekeeper,  the  verdict  must  be  in  favor  of  the  horse 
car  company ;  also,  that  if  the  jury  should  find  that  the  horse 
<;ar  would  have  passed  the  steam  car  track  without  injury 
to  the  plaintiff  except  for  the  lowering  of  the  gates  upon 
the  horse  car,  and  that  the  lowering  was  the  cause  of  the 
injury  and  was  an  act  of  negligence  on  the  part  of  the  gate- 
keeper, then  the  horse  car  company  was  not  responsible  for 
the  injury ;  also,  that  if  the  jury  found  the  injury  to  have 
been  the  result  of  negligence  of  the  gatekeeper  in  the  manage* 
ment  of  the  gates,  and  that  but  for  such  negligence  the  injury 
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woald  not  have  been  sustained  by  the  plaintiff,  and  that  the 
driver  of  the  horse  car  did  not  know  and  had  no  reason  to 
believe  that  the  gatekeeper  would  be  negligent,  then  the 
plaintiffs  were  not  entitled  to  recover  against  the  horse  car 
company. 

The  ref  asal  of  the  court  to  charge  as  requested  was  excepted 
to  and  is  now  made  a  ground  for  the  reversal  of  the  judgment 
by  this  court.  In  his  argument  here  the  counsel  for  the  horse 
oar  company  said :  '^  The  gist  of  all  of  which  instructions  is  that 
no  matter  whether  it  was  negligence  or  not  for  the  street  car 
company  to  drive  its  car  upon  the  steam  car  track,  yet,  if  the 
jury  found  that  it  was  the  lowering  of  the  gates  (and  not  the 
negligence,  if  it  were  such,  in  going  upon  the  steam  track) 
that  caused  the  injury,  then  they  should  find  for  the  street 
car  company.  The  gist  of  the  instructions  is  that  it  was  the 
lowering  of  the  gates  that  caused  the  injury.'' 

The  vice  in  all  this  argument,  as  we  think,  consists  in  the 
attempted  separation  into  two  distinct  causes  (remote  and 
proximate)  of  what  in  reality  was  one  continuous  cause.  It 
leaves  out  of  view  the  action  of  the  driver  of  the  street  car  as 
to  whether  he  was  or  was  not  negligent,  provided  the  jury 
should  say  the  accident  would  not  have  happened  if  the  gates 
had  not  been  improperly  lowered.  That  is,  although  the  jury 
should  find  that  the  act  of  the  driver  was  negligent,  and  by 
reason  of  that  negligence  his  car  was  placed  in  such  a  position 
that  the  negligent  lowering  of  the  gates  concurred  with  his 
action  in  producing  the  injury,  the  street  car  company  must 
be  absolved,  if  the  jury  should  be  able  to  say  that  but  for  such 
negligent  lowering  of  the  gates  (which  the  driver  of  the  horse 
car  had  no  reason  to  foresee)  the  accident  would  not  have  hap- 
pened. This  is  an  attempt  to  separate  that  which  upon  the 
facts  in  this  case  ought  not  to  be  separated.  The  so  called  two 
negligent  acts  were,  in  fact,  united  in  producing  the  result, 
and  they  made  one  cause  of  concurring  negligence  on  the  part 
of  both  companies.  They  were  in  point  of  time  substantially 
simultaneous  acts  and  parts  of  one  whole  transaction,  and  it 
would  be  improper  to  attempt  a  separation  in  the  manner 
asked  for  by  the  counsel  for  the  horse  car  company. 
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la  this  connection  the  court  did  charge  the  jary  as  follows : 

"It  is  claimed  by  the  counsel  for  the  Washington  and 
Georgetown  Bailroad  Company  that  there  was  ample  time 
for  its  cars  to  pass  over  the  track  of  the  Baltimore  and  Poto- 
mac Eailroad  Company  before  the  train  of  the  latter  would 
reach  the  point  of  intersection  of  the  two  tracks,  and  that  as 
the  car  of  the  former  company  approached  the  track  of  the 
latter  the  gates  were  up,  and  that  the  horses  drawing  the  car 
had  reached  the  steam  car  track  when  the  gaiekeeper  suddenly 
lowered  the  gates,  and  thereby  produced  whatever  alarm  or 
confusion  the  evidence  shows  ensued  among  the  passengers, 
including  the  plaintiff,  on  the  street  car. 

"If  you  find  the  evidence  establishes  these  facts,  as  thus 
claimed  by  the  Washington  and  Georgetown  Eailroad  Com- 
pany, it  would  be  entitled  to  your  verdict  in  its  favor." 

The  alleged  negligence  of  the  horse  car  driver  consisted  in 
endeavoring  to  cross  at  all,  under  the  circumstances,  until  after 
the  passage  of  the  train  on  the  steam  railroad.  Upon  the 
evidence  the  jury  would  have  been  justified  in  finding  that  be 
had  no  right  to  indulge  in  any  close  calculation  as  to  time  in 
attempting  to  cross  the  steam  car  tracks  before  the  train 
thereon  reached  the  point  of  intersection ;  that  it  was  a  negli- 
gent act  in  making  the  attempt  under  a  state  of  facts  where 
the  least  interruption  or  delay  in  the  crossing  over  by  the 
horse  car  would  probably  lead  to  an  accident.  In  this  view 
of  the  evidence  and  finding,  it  was  not  material  that  the  driver 
had  no  ground  to  expect  the  particular  negligent  act  of  lower- 
ing the  gates  and  the  consequent  obstruction  to  his  passage 
across  the  steam  car  tracks,  or  that  he  would  have  had  time 
to  cross  if  the  delay  thus  occasioned  had  not  occurred.  The 
jury  had  the  right  to  find  it  was  negligent  to  cause  his  car 
to  be  so  placed  that  any  delay  might  bring  on  a  collision. 
The  apparent  liability  to  accident,  if  any  delay  should  occur 
from  any  cause  whatever,  was  plain,  and  such  fact  would  sup- 
port a  finding  of  negligence  in  attempting  to  cross  before  the 
steam  car  train  had  passed.  In  such  case  it  would  be  no  excuse 
that  the  particular  cause  of  a  possible  or  probable  delay,  viz., 
the  lowering  of  the  gates,  was  not  anticipated.     The  important 


Digiti 


zed  by  Google 


WASHINGTON  &   GEORGETOWN   R'D  v.   HICKEY.     527 
Opinion  of  the  Conrt 

fact  was  that  there  existed  a  possibility  of  delay,  and,  there- 
fore, of  very  great  danger,  and  that  danger  ought  to  have 
been  anticipated  and  avoided.  A  delay  might  be  occasioned 
at  that  time  by  an  almost  infinite  number  of  causes;  the 
horses  might  stumble,  the  harness  might  give  way,  the  car 
might  jump  the  track ;  a  hundred  different  things  might  hap- 
pen which  would  lead  to  a  delay,  and  hence  to  the  probability 
of  an  accident.  It  was  not  necessary  that  the  driver  should 
foresee  the  very  thing  itself  which  did  cause  the  delay.  The 
material  thing  for  him  to  foresee  was  the  possibility  of  a  de- 
lay from  any  cause,  and  this  he  ought  naturally  to  think  of, 
and  a  failure  to  do  so,  and  an  attempt  to  cross  the  tracks, 
might  be  found  by  the  jury  to  be  negligence,  even  though  he 
would  have  succeeded  in  getting  across  safely  on  the  particu- 
lar occasion  if  it  had  not  been  for  the  action  of  the  gate- 
keeper in  wrongfully  lowering  the  gates.  The  act  of  the 
driver  being  a  negligent  act,  and  that  act  being  in  full  force 
and  in  the  very  process  of  execution  at  the  time  the  accident 
occurred,  which  accident  would  not  have  happened  but  for 
such  negligent  act,  the  fact  that  another  negligent  act  of  a 
third  party  contributed  to  the  happening  of  the  accident  would 
not  absolve  the  horse  car  company.  The  negligent  act  of  the 
horse  car  driver  joined  with  and  became  a  part  of  the  other 
act  in  wrongfully  lowering  the  gates,  as  described,  and  both  acts 
constituted  but  one  cause  for  the  commotion  which  naturally 
resulted  therefrom,  and  on  account  of  both  of  these  acts,  as 
parts  of  a  whole  transaction,  the  injury  occurred. 

In  Insurance  Compcmy  v.  Tweedy  7  Wall.  44,  which  was  an 
action  upon  a  policy  of  insurance  that  contained  an  exception 
against  fire  that  might  happen  ^'by  means  of  an  invasion, 
insurrection,  riot  or  civil  commotion,  or  any  military  or 
usurped  power,  explosion^  earthquake  or  hurricane,"  the  in- 
surance company  was  held  not  liable,  although  the  fire  by 
which  the  premises  insured  were  burned  was  not  directly 
caused  by  the  explosion.  The  explosion  occurred  in  another 
warehouse,  by  reason  of  which  a  fire  was  started  that  caught 
in  still  another  building,  and  the  fire  from  that  building  was 
communicated  to  the  premises  which  were  insured,  and  which 
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were  in  that  manner  destroyed  by  the  fire.  The  court  held 
that,  as  the  whole  fire  was  continuous  from  the  time  of  the 
explosion,  and  was  under  full  headway  in  about  a  half  an 
hour,  the  loss  by  fire  was  within  the  exception  contained  in 
the  policy,  and  the  insurers  were  not  liable.  In  that  case 
the  question  of  proximate  and  remote  causes  was  alluded  to, 
and  it  was  said,  by  Mr.  Justice  Miller,  that  ^'  one  of  the  most 
valuable  of  all  the  criteria  furnished  us  by  the  authorities  by 
which  to  distinguish  the  remote  from  the  proximate  cause  of 
damage  was  to  ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the  other  must  be  con- 
sidered as  too  remote."  In  one  sense  there  was  in  that  case 
a  new  cause  existing  in  the  fact  that  the  explosion  caused  a 
fire  in  another  building  first,  and  that  the  fire  was  carried  by 
the  wind  from  that  building  to  the  building  in  question  and 
not  from  the  building  in  which  the  explosion  occurred,  and  so 
it  was  claimed  that  the  fire  in  the  building  covered  by  the 
policy  was  not  directly  caused  by  the  explosion ;  but  the  court 
held  that  the  distinction  was  not  well  founded,  and  that 
within  the  policy  the  insurers  were  not  liable.  The  fire,  in 
other  words,  occurred  by  means  of  the  explosion,  and  no 
new  cause  could  be  said  to  have  intervened  simply  because 
the  premises  insured  were  burned  by  the  fire  communicated 
from  a  third  building. 

The  case  of  Scheff^er  v.  Railroad  Ccmupanyy  105  U.  S.  849, 
is  an  example  of  the  other  side.  It  was  there  held  that  where 
the  passenger  was  injured  by  reason  of  a  railway  collision, 
and  as  a  result  of  such  injury  he  became  disordered  in  mind 
and  body,  and  some  eight  months  after  the  collision  committed 
suicide,  his  personal  representatives  could  not  maintain  an 
action  against  the  railway  company  for  his  death,  as  his  omi 
act  was  the  proximate  cause  thereof.  It  was  held  that  the  rela- 
tion of  the  negligence  of  the  railroad  company  to  the  death  of 
the  passenger  was  too  remote  to  be  regarded  as  a  cause  of 
such  death,  or  to  justify  a  recovery  against  the  company.  Mr. 
Justice  Miller,  in  delivering  the  opinion  of  the  court,  said : 
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"  The  argument  is  not  sound  which  seeks  to  trace  this  im- 
mediate cause  of  the  death  through  the  previous  stages  of 
mental  aberration,  physical  suffering  and  eight  months'  disease 
and  medical  treatment  to  the  original  accident  on  the  railroad. 
Such  a  course  of  possible  or  even  logical  argument  would  lead 
back  to  that  *  great  first  cause  least  understood/  in  which  the 
train  of  all  causation  ends. 

"  The  suicide  of  Scheffer  was  not  a  result  naturally  and 
reasonably  to  be  expected  from  the  injury  received  on  the 
train.  It  was  not  the  natural  and  probable  consequence,  and 
could  not  have  been  foreseen  in  the  light  of  the  circumstances 
attending  the  negligence  of  the  officers  in  charge  of  the  train. 

^'  His  insanity,  as  a  cause  of  his  final  destruction,  was  as 
little  the  natural  or  probable  result  of  the  negligence  of  the 
railway  officials,  as  his  suicide,  and  each  of  these  are  casual  or 
unexpected  causes,  intervening  between  the  act  which  injured 
him  and  his  death." 

So  in  Carter  v.  Tovme^  103  Mass.  507,  and  Davidson  v. 
Nichols^  11  Allen,  514,  cited  by  counsel,  the  intervention  of 
another  and  sufficient  cause  to  produce  the  result  is  apparent. 

In  the  first  case  whatever  of  fault  there  was  in  the  sale  of 
the  gunpowder  by  the  defendant  to  the  boy  became  abso- 
lutely blotted  out  when,  with  the  knowledge  of  his  aunt,  who 
had  the  charge  of  him  and  the  house  where  he  was  living,  it 
was  placed  in  the  cupboard,  and  a  week  afterwards  his  mother 
gave  him  some  of  the  powder  and  he  fired  it  off  with  her 
knowledge.  The  fact  that  some  days  later  he  took,  with  her 
knowledge,  more  of  the  powder  and  fired  it  off  and  was  injured 
by  the  explosion,  could  not  in  any  rational  degree  be  said  to 
be  caused  by  the  original  wrongful  sale  of  the  powder. 

In  the  other  case  the  druggist  sold  an  article  harmless  in 
itself,  mistaking  it  for  another  article,  also  harmless  in 
itself,  but  another  person  afterwards  intermixed  the  article 
sold  with  another  article,  making  thereby  a  dangerous  ex- 
plosive from  which  injury  was  suffered.  It  was  held  that 
there  could  be  no  recovery  against  the  druggist,  because 
the  sale  was  not  the  proximate  cause  of  the  accident. 

These  are  plain  cases  of  the  intervention   of  other  and 
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sufficient  causes  for  the  injuries  sustained  and  where  the 
original  actions  were  too  remote  to  be  regarded  as  causes  of 
such  injuries.  The  other  cases  cited  by  coupsel  are  clearly 
distinguishable  in  principle  from  this  one.  It  is  unnecessary 
after  what  has  been  said  to  further  comment  on  them. 

We  think  there  was  no  error  in  the  refusal  of  the  court  to 
charge  as  requested,  and  the  exceptions  to  such  refusal  are 
therefore  untenable. 

Another  objection  now  urged  by  the  counsel  for  the  defend- 
ant railroads  is  to  the  charge  of  the  learned  judge  on  the 
subject  of  damages.  In  response  to  the  request  of  counsel 
for  plaintiffs  the  judge  charged  that  — 

'^  If  the  jury  find  from  all  the  evidence  that  the  plaintiffs 
are  entitled  to  recover  in  this  action,  then  they  shall  award 
such  damages  within  the  limits  of  the  sum  claimed  in  the 
declaration  as  will  fairly  and  reasonably  compensate  the 
plaintiff  Margaret  for  the  pain  and  suffering  caused  to  her  by 
the  injury  which  she  sustained  and  for  the  injury  to  her  bodily 
health  and  power  of  locomotion,  if  any  such  they  find,  which 
she  has  sustained  in  the  past  and  will  continue  to  sustain  in 
the  future  as  a  natural  consequence  of  said  injury,  and  for 
such  internal  injuries  and  impairment  to  her  physical  health 
as  they  may  find  to  be  established  by  the  evidence." 

And  the  judge  also  charged : 

"  Your  verdict,  if  you  find  for  the  plaintiff,  must  be  a  mat- 
ter to  be  fixed  by  you  in  the  exercise  of  a  sound  discretion,  sub- 
ject, of  course,  to  the  limits  placed  in  the  declaration  of  thirty 
thousand  dollars." 

The  objection  which  the  counsel  makes  to  this  charge  is  that 
it  amounted  to  a  direct  intimation  to  the  jury  that  the  find- 
ing of  a  verdict  for  the  sum  named  in  the  declaration  would 
not  be  excessive,  and  that  the  jury  were  misled  by  it,  for  they 
brought  in  a  verdict  for  the  plaintiff  for  $12,000,  which  the 
court  actually  found  to  be  excessive,  and  directed  that  the 
verdict  should  be  set  aside  unless  plaintiffs  consented  to 
remit  $6000,  which  they  did. 

But  we  fail  to  find  from  the  record  that  any  exception  was 
taken  to  the  charge  of  the  judge  upon  this  subject  of  damages. 
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We  do  not  intimate  that  an  exception  would  have  been  good, 
if  it  had  been  taken ;  it  is  sufficient  that  no  exception  raises  the 
question,  and  we  do  not  therefore  either  discuss  or  decide  it. 

It  is  also  objected  that  there  is  a  variance  between  the  dec- 
lapuJbion  and  the  proof,  and  that  the  trial  court  did  not  try  the 
issues  formed  by  the  pleadings,  but  went  beyond  them  and 
made  a  new  case  for  the  plaintiffs. 

The  declaration  alleges  that  the  female  plaintiff  was  pushed 
and  shoved  from  her  seat  in  the  car  and  thrown  violently  to 
the  ground  and  was  injured  in  that  way.  The  court  charged 
the  jury  that  if  they  should  find  from  the  evidence  that  the 
female  plaintiff  either  jumped  off  the  car  in  a  reasonable  effort 
to  avoid  injury  from  collision,  or  was  pushed  or  thrown  from 
the  car  by  some  other  passenger  or  passengers  endeavoring 
in  a  reasonable  manner  to  avoid  injury  from  such  collision, 
and  was  thereby  injured,  then  the  plaintiffs  were  entitled  to 
recover. 

Upon  this  subject  of  variance  it  was  said  by  Mr.  Chief  Jus- 
tice Alvey,  in  delivering  the  opinion  of  the  Court  of  Appeals 
in  this  case,  that  — 

"  Whether  she  [Mrs.  Hickey]  fell  in  consequence  of  a  push 
received  from  some  other  terrified  passenger,  or  in  an  attempt 
to  save  herself  by  jumping  from  the  car,  it  would  make  no 
material  difference  in  her  right  to  recover.  It  is  not  so  much 
the  manner  of  leaving  the  car  as  it  was  the  exciting  cause  that 
operated  upon  her,  either  directly  and  caused  her  to  jump  to 
save  herself,  or  upon  others  whose  actions  were  justifiably  in- 
cited by  the  impending  danger,  and,  by  natural,  impulsive 
movement,  forced  her  from  the  car.  In  either  case,  her  fall 
to  the  ground  and  injury  were  the  direct  consequences  of  the 
apparent  and  impending  danger  produced  by  the  negligent 
conduct  of  the  defendants'  servants  and  employes.  There  is, 
therefore,  no  such  variance  as  should  defeat  the  plaintiffs^ 
right  to  recover,  if  the  facts  were  found  to  exist,  as  we  must 
nssume  they  were,  according  to  the  hypothesis  of  the  instruc^ 
tion  given  by  the  court. .  It  is  said  by  the  Supreme  Court  of 
the  United  States  that  no  variance  ought  ever  to  be  regarded 
as  material  where  the  allegation  and  proof  substantially  cor- 
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respond,  or  where  the  variance  was  not  of  a  character  which 
could  have  misled  the  defendant  at  the  trial.  Nash  v.  Towne^ 
5  Wall.  689,  697.  Here  the  variance  that  is  supposed  to  exist 
was  mainly  produced  by  the  proof  introduced  on  the  part  of 
the  defendants,  and  therefore  there  was  no  surprise  to  them, 
and  it  is  not  pretended  that  they  were,  in  any  manner,  injured 
by  the  supposed  variance.  There  is  in  reality  no  substantial 
variance  between  the  allegations  and  proof." 

We  think  this  is  a  correct  statement,  and  nothing  more 
v^    need  be  said  upon  the  subject. 

These  are  all  the  questions  raised  by  the  counsel  for  the 
horse  railroad  company  which  we  think  it  necessary  to 
mention. 

We  have  carefully  examined  the  various  points  raised  by 
the  learned  counsel  for  the  steam  railroad  company,  and 
are  of  opinion  that  they  show  the  existence  of  no  material 
errors  in  the  conduct  of  the  trial  which  could  or  in  any  way 
did  prejudice  the  company.  There  was  proper  and  suffi- 
cient evidence  submitted  to  the  jury  on  the  question  of  the 
employment  of  the  gateman  by  the  steam  railroad  company. 
Although  there  was  no  direct  evidence  of  an  actual  contract 
of  employment  entered  into  between  the  company  and  the 
gateman,  yet  there  was  ample  evidence  from  which  an  infer- 
ence of  such  employment  might  properly  have  been  drawn  by 
the  jury.  We  also  think  the  duties  of  a  person  so  employed 
were  correctly  stated  to  the  jury.  The  question  whether  the 
gateman  neglected  to  properly  discharge  those  duties  was  sub- 
mitted to  the  jury  in  a  manner  to  which  no  exception  could 
be  taken. 

Upon  an  examination  of  the  whole  case,  we  find  no  error 
prejudicial  to  either  company,  and  the  judgment  against  both 
must  be 

Affirmed, 
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MANSON  V.  DUNCANSON. 

APPEAL     FROM     THE     COURT     OF     APPEALS     OF     THE     DISTRICT      OF 

COLUMBIA. 

No.  12T.    Argued  January  8, 11, 1897.  —  Dedded  April  19, 1897. 

In  the  District  of  Columbia  a  non-resident  minor,  having  an  Interest  in  real 
estate  situated  therein,  may,  by  the  appointment  of  a  guardian  ad  litem 
by  the  proper  court,  and  without  service  of  personal  process  upon 
him,  be  subjected  to  a  decree  providing  for  the  sale  of  the  land  for  the 
payment  of  the  debts  of  the  decedent  owner,  and  partitioning  the  surplus, 
if  any,  after  such  payment. 

Such  a  decree,  if  made  by  a  court  with  full  jurisdiction  of  the  subject-mat- 
ter and  having  the  proper  parties  before*  it,  cannot  be  attacked  by  one  of 
those  parties  in  a  collateral  proceeding. 

Whether  the  decedent  owner  in  such  case  had  any  interest  In  the  land  peti- 
tioned to  be  sold  was  a  question  to  be  decided  by  the  court  in  which  the 
cause  was  pending,  and  If  error  was  committed  in  its  disposition  of  that 
question,  the  remedy  was  by  appeal,  or  by  a  bill  of  review,  if  duly  filed. 

In  condemnation  proceedings  instituted  by  the  United  States 
in  the  Supreme  Court  of  the  District  of  Columbia  to  obtain 
land  for  a  post  oflBce  site  in  the  city  of  Washington,  a  treas- 
ury draft  for  the  sum  of  $17,000  was  paid  by  the  United 
States  into  the  registry  of  that  court  on  October  9,  1891,  as 
compensation  to  the  owner  of  a  parcel  of  land  designated  in 
the  proceedings  as  parcel  15,  in  square  323.  Frederick  L. 
Manson  and  Charles  C.  Duncanson  both  claimed  this  fund, 
each  as  having  been  owner  in  fee  simple  of  the  said  parcel  15 
at  the  time  of  the  condemnation,  and  on  June  20,  1892,  Man- 
son  filed  his  bill  in  equity  in  the  said  court  against  Duncanson, 
seeking  to  enjoin  the  defendant  from  receiving  the  fund,  and 
asking  for  an  order  directing  payment  of  the  same  to  the  com- 
plainant. The  facts  presented  by  the  case  which  arose  upon 
this  bill  are  substantially  as  follows: 

On  August  2,  1862,  James  W.  Barker,  who  then  owned  a 
part  qf  lot  r»  in  the  said  square,  which  part  included  the  land 
designated  in  the  said  proceedings  as  parcel  15,  executed  a 
deed,  wherein  his  wife  joined,  conveying  the   property  to 
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William  R.  Woodward,  in  trust.  William  L.  Manson  and 
Sarah  Jane  Manson,  his  wife,  united  with  Barker  and  wife 
in  the  execution  of  this  deed,  and  it  was  recited  therein  that 
Sarah  Jane  Manson  was  possessed  of  property  separate  from 
her  husband,  which  she  was  desirous  of  having  invested  in  the 
said  premises,  and  that  therefore  William  L.  Manson,  with  her 
consent  and  concurrence,  had  entered  into  a  contract  with 
Barker  for  the  purchase  of  the  same,  and  for  the  purchase 
price  thereof  was  to  pay  a  certain  amount  in  cash  and  give 
certain  notes,  the  amount  of  one  of  which  was  to  discharge 
a  purchase  money  debt  due  by  Barker.  It  was  further  recited 
that  all  of  the  notes  had  been  executed  by  Manson  and  wife, 
and  delivered.  The  deed  provided  that  Woodward  should 
hold  in  trust  to  secure  the  payment  of  the  notes,  and,  until 
there  should  be  some  default  in  payment  of  the  same,  to  per- 
mit Sarah  Jane  Manson  to  occupy  and  enjoy  the  premises,  and 
receive  the  rents  thereof  for  her  separate  use ;  and  upon  the 
full  payment  of  all  the  notes,  to  make  conveyance  of  the 
property  upon  the  trusts  and  for  the  purposes  expressed  and 
declared  for  the  benefit  of  Sarah  Jane  Manson  in  and  by  a 
certain  other  deed  or  declaration,  bearing  even  date  with  the 
conveyance  described. 

The  deed  or  declaration  referred  to  was  executed  by 
Manson  and  his  wife,  and  described  the  said  Woodward 
and  Erastus  Poulson  as  parties  thereto  of  the  second  and 
third  part,  respectively.  It  directed  that,  after  payment  of 
the  notes,  etc..  Woodward  should  convey  the  premises  to 
Poulson,  who  should  thenceforth  stand  seized  of  the  same 
upon  the  trusts  following,  viz.  : 

'^  In  trust  for  the  said  Sarah  Jane  Manson  for  and  during 
her  life,  and  to  permit  her  to  occupy  said  premises  and  to 
receive  the  rents  and  profits  thereof  for  her  own  sole  and 
separate  use,  free  from  the  interference  of  her  present  or 
any  future  husband,  and  without  being  liable  for  his  debts 
or  engagements,  her  receipt  alone  being  a  valid  discharge  for 
such  rents  and  profits. 

^^  And  upon  further  trust  that  it  shall  be  lawful  for  the  said 
Sarah  Jane  Manson  at  any  time,  and  from  time  to  time  dur- 
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ing  her  life,  to  dispose  of  the  said  premises,  either  by  absolute 
sale  or  mortgage  thereof,  as  she  may  think  proper,  in  which 
the  said  party  hereto  of  the  third  part,  his  heirs  and  assigns, 
shall  join,  such  disposition  to  be  made  by  deed  or  deeds  to  be 
executed  and  acknowledged  by  the  said  trustees,  and  by  the 
said  Sarah  Jane  Manson  as  if  she  were  sole  and  unmarried. 
And  in  default  of  any  such  sale  or  mortgage,  or  so  far  as  the 
same  shall  not  extend,  upon  further  trust  for  such  person  or 
persons  and  for  such  estate,  and  in  such  parts,  shares  and 
proportions  as  she,  the  said  Sarah  Jane  Manson,  shall  or  may, 
from  time  to  time  by  any  deed  or  instrument  of  writing,  or 
by  her  last  will  and  testament,  under  her  hand  and  seal  (and 
which  she  is  hereby  authorized  to  make),  limit,  direct  or  appoint, 
give  or  devise  the  same ;  and  in  default  of  any  such  limita- 
tion, direction  and  appointment,  gift  or  devise,  in  trust  for 
such  child  or  children  as  she  shall  leave  surviving  her,  and  the^ 
issue  of  any  deceased  child  or  children  equally  share  and 
share  alike,  such  issue  taking  his,  her  or  their  parent's  or 
parents'  share ;  and  for  default  of  all  such  children  or  issue,, 
then  in  trust  for  the  right  heirs  of  the  said  Sarah  Jane  Man- 
son  forever.  And  it  is  further  declared  that  all  moneys  which 
shall  or  may  be  raised  by  sale  or  mortgage  of  the  said  premises, 
or  any  part  thereof,  shall  be  paid  to  the  said  Sarah  Jane  Man- 
son,  and  be  disposed  of  as  she  shall  or  may  think  best,  her 
receipt  being  a  valid  discharge  therefor ;  and  the  party  paying 
the  same  not  being  bound  to  see  to  the  application  or  disposi- 
tion thereof." 

On  August  2, 1865,  all  of  the  notes  then  having  been  paid, 
Barker  and  Woodward,  by  deed  of  that  date,  released  and 
conveyed  the  property  to  Poulson,  in  trust  for  the  sole  and 
separate  use  and  benefit  of  Sarah  Jane  Manson,  exclusive  of 
her  husband,  and  upon  the  trusts  declared  in  the  deed  or  decla- 
ration aforesaid. 

Sarah  Jane  Manson  died  in  Bucks  Oounty,  Pennsylvania, 
on  September  4,  1870,  leaving  a  will,  dated  April  20,  1865, 
whereby  she  directed  that  her  debts  be  paid,  and  then  devised 
and  bequeathed  all  her  estate  real  and  personal,  as  follows : 
Her  husband,  William  L.  Manson,  to  take  and  receive  all  the 
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rents  and  profits  of  her  estate  during  his  life  and  apply  the 
same  for  his  support  and  the  support  and  education  of  her 
three  children,  namely,  Frederick  L.  Manson,  William  H. 
Walters  (a  child  of  the  testatrix  by  a  former  husband)  and 
Cecelia  M.  Manson,  and,  on  the  death  of  her  husband,  all  of 
her  estate,  real  and  personal,  to  be  equally  divided,  share  and 
share  alike,  among  the  said  three  children,  when  the  youngest 
of  them  should  reach  the  age  of  twenty-one  years,  and  not 
before.  This  will  was  attested  by  only  two  witnesses,  and 
was  therefore  not  effectual  to  pass  real  estate  in  the  District 
of  Columbia,  and  was  never  admitted  to  probate  therein. 
On  September  12,  1870,  it  was  duly  admitted  to  probate  in 
Philadelphia,  and  letters  of  administration,  with  the  will 
annexed,  were  granted  to  William  L.  Manson,  the  surviving 
husband. 

In  her  lifetime,  Sarah  Jane  Manson  sold  a  part  of  the  prop- 
erty embraced  in  the  said  deeds,  but  made  no  sale  or  convey- 
ance of  the  said  parcel  15. 

On  June  18,  1874,  William  L.  Manson  filed  a  creditor's  bill 
in  the  said  court  against  Erastus  Poulson,  trustee ;  Frederick 
L.  Manson,  William  H.  Walters  and  Cecelia  M.  Manson,  stat- 
ing that  all  the  parties  were  citizens  of  the  State  of  Pennsyl- 
vania ;  that  Poulson  was  sued  as  trustee  by  virtue  of  the  deeds 
aforesaid,  and  the  other  defendants  as  heirs  at  law  of  Sarah 
Jane  Manson,  and  that  the  defendants  Frederick  L.  Manson 
and  Cecelia  M.  Manson  were  minors.  The  bill  alleged  thai 
Sarah  Jane  Manson,  at  the  time  of  her  death,  was  seized  of 
the  said  parcel  of  land  in  her  own  right,  and  free  from  any 
right  or  claim  of  her  husband,  and  died  intestate  as  to  the 
same;  that  the  complainant  settled  her  estate  in  Bucks 
County,  Pennsylvania,  by  virtue  of  said  letters  of  administra- 
tion, a  certified  copy  of  which  was  filed  as  an  exhibit ;  thai 
her  personal  estate  proved  insufficient  to  pay  her  debts,  and 
that  the  complainant  made  advances  out  of  his  own  funds 
towai*d  the  payment  of  the  same,  and  that  such  advances, 
together  with  the  assets  of  the  estate,  paid  in  full  all  the 
just  claims  proven  against  the  decedent ;  that  the  complain- 
ant paid  out  of  his  own  funds  on  such  account,  over  and  above 
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the  assets  coming  into  bis  bands,  the  sum  of  $2051.26,  wbicb 
amount  was  justly  due  him;  and  that  no  funds  remained 
from  which  he  might  be  reimbursed,  unless  the  said  real  estate 
should  be  sold  and  the  proceeds  thereof  applied  to  the  pay- 
ment of  his  claim.  The  said  deeds  were  referred  to  and  made 
a  part  of  the  bill.  The  complainant  prayed  that  a  trustee 
might  be  appointed  to  sell  and  convey  the  property,  and  out 
of  the  proceeds  arising  from  the  sale  pay  the  indebtedness  due 
the  complainant  and  distribute  the  balance;  that  guardians 
ad  litem  might  be  appointed  to  appear  and  defend  the  inter- 
ests of  each  of  the  said  infants ;  that  writs  of  subpoena  might 
be  issued  against  each  of  the  said  defendants  Erastus  Poulson, 
trustee,  Frederick  L.  Hanson,  William  H.  Walters  and  Cecelia 
M.  Hanson ;  and  that  the  complainant  might  have  such  other 
and  further  relief  as  the  nature  of  the  case  might  require. 

Process  was  issued  against  all  of  the  defendants,  and  was 
returned  by  the  marshal  of  the  District  of  Columbia  not  found. 
Orders  were  thereupon  entered  appointing  commissioners  in 
Philadelphia  and  in  Fort  Clark,  Texas,  to  appoint  guardians 
ad  litem  to  take  the  answers  of  the  infant  defendants  Cecelia 
H.  Hanson  and  Frederick  L.  Hanson.  These  commissions 
were  duly  executed,  and  answers  of  the  said  infant  defend- 
ants, by  guardian  ad  litem,  were  duly  filed,  whereby  all  inter- 
ests and  rights  of  the  infants  were  claimed,  but  submitted  to 
the  court.  Erastus  Poulson,  trustee,  filed  an  answer,  admit- 
ting the  allegations  of  the  bill,  and  submitting  himself  to  the 
orders  of  the  court.  Walter,  the  other  adult  defendant,  also 
filed  an  answer,  wherein  he  claimed  all  such  interest  as  he 
might  be  entitled  to,  and  submitted  his  rights  to  the  court. 

The  cause  was  heard  upon  the  pleadings  and  upon  a 
certified  copy  of  the  confirmed  report  of  the  auditor  of  the 
orphans'  court  of  Philadelphia,  and  on  Harch  18,  1875,  a 
decree  was  entered  whereby  it  was  ordered  and  adjudged 
that  the  complainant's  claim  set  forth  in  said  creditor's  bill 
be  recognized  as  a  valid  lien  against  the  property  described 
therein,  and  that  the  property  be  sold,  and  the  proceeds  of 
sale  be  applied,  first,  in  satisfaction  of  all  proper  taxes  and 
assessments  or  other  prior  incumbrances  due  and  unpaid  upon 
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the  property,  and  secondly,  to  the  payment  of  the  claim  of 
the  complainant ;  the  balance,  if  any,  to  be  distributed  pro 
rata  among  the  heirs  of  Sarah  Jane  Manson.  A  trustee  was 
appointed,  who,  after  having  given  notice  by  advertisement, 
was  to  proceed  to  make  the  sale  as  aforesaid,  and  thereafter 
to  report  the  same  to  the  court,  and  upon  final  ratification 
thereof  to  "  convey  to  the  purchaser  or  purchasers,  by  good 
and  sufficient  deed,  all  right,  title  and  interest  of  said  defend- 
ants or  any  of  them,  as  of  said  complainant,  in  and  to  said 
property." 

The  sale,  having  been  duly  made  and  reported  by  the 
trustee,  was  finally  ratified  on  May  18,  1875,  and  the  trustee, 
W.  P.  Bell,  subsequently  conveyed  the  property  to  Frederick 
Volk,  the  purchaser.  Volk  afterwards  conveyed  the  same  to 
Louis  Schmid,  Edward  Schmid  and  Alexander  Schmid,  and 
they,  by  deed  dated  June  21,  1890,  conveyed  to  Charles  C. 
Duncanson.  The  proceeds  of  sale  were  applied  in  accordance 
with  the  terms  of  the  decree,  but  there  does  not  appear  to 
have  been  any  balance  for  distribution  among  Sarah  Jane 
Manson's  heirs  at  law. 

William  L.  Manson  died  in  the  year  1877. 

The  present  suit  was  commenced,  as  aforesaid,  by  Frederick 
L.  Manson,  who  filed  his  bill  of  complaint  in  the  said  court  on 
June  20, 1892.  The  bill  set  out,  in  substance,  the  facts  stated 
above,  and  alleged  that,  upon  the  death  of  Sarah  Jane  Man- 
son,  the  complainant  and  Cecelia  M.  Manson  and  William  H. 
Walters  became  the  owners,  by  purchase,  of  the  said  parcel  16, 
by  virtue  of  the  aforesaid  deeds  of  1862  and  1865 ;  that  noth- 
ing set  out  in  the  said  creditor's  bill  served  to  give  the  court 
jurisdiction  of  the  subject-matter  thereof,  or  of  any  person 
mentioned  therein,  and  that  the  court  had  no  jurisdiction  to 
make  any  order  in  the  said  proceedings  except  an  order 
dismissing  the  bill. 

It  was  further  alleged  that  in  April,  1873,  the  complainant, 
while  a  minor,  enlisted  with  the  consent  of  his  father  in  the 
Fourth  United  States  Cavalry,  and  remained  in  the  army  untQ 
1881,  when  he  was  honorably  discharged;  that  during  the 
intervening  time  he  was  stationed  at  military  posts  in  Texas 
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and  Kansas,  and  since  his  discharge  had  resided  continuously 
in  Illinois  and  Kansas;  that  until  August  15,  1891,  he  had 
no  knowledge  of  the  said  equity  proceedings,  or  of  the  said 
answer  or  any  answer  filed  or  intended  to  be  filed  therein  in 
bis  behalf,  or  of  the  existence  of  the  said  deeds  of  1862  and 
1865,  or  the  interest  they  vested  in  him,  or  of  the  said  con- 
demnation proceedings;  that  shortly  after  learning  of  the 
existence  of  the  deeds,  and  of  the  record  in  the  said  suit, 
he  filed  a  petition  in  the  condemnation  proceedings,  claiming 
the  proceeds  of  parcel  15,  but  that,  as  he  was  informed,  and 
believed,  the  court  was  of  opinion  that  it  had  no  jurisdiction 
in  those  proceedings  to  pass  upon  contested  claims  to  the  said 
proceeds.  The  complainant  further  alleged  that  bis  sister, 
Cecelia  M.  Manson,  left  home  shortly  after  his  enlistment 
in  the  army,  and  sought  her  own  livelihood;  that  since  the 
complainant  was  informed  of  the  property  interests  in  ques- 
tion he  had  made  diligent  inquiry  concerning  the  where- 
abouts of  his  said  sister  and  of  his  said  brother,  William  H. 
Walters,  and  had  been  unable  to  learn  anything  concerning 
the  whereabouts  of  his  sister  since  1880,  or  of  his  brother  for 
several  years  prior  thereto,  and  that  therefore  he  believes 
them  both  to  be  dead,  and  to  have  died  intestate,  leaving 
the  complainant  their  only  heir  at  law. 

The  complainant  prayed  the  court  to  declare  that  all 
decrees,  orders  and  proceedings  had  in  the  said  suit  were 
null  and  void  for  want  of  jurisdiction;  that  the  sale  made 
and  the  deed  executed  by  the  trustee  appointed  in  that  suit, 
as  well  as  all  other  deeds  executed  under  the  decree  therein, 
were  void  and  of  no  effect;  and  that  the  complainant  was  the 
legal  and  equitable  owner  of  parcel  15  at  the  time  of  the  con- 
demnation of  the  same,  and  was  entitled  to  the  said  fund.. 
He  further  prayed  that  the  defendant  might  be  enjoined  from 
receiving  the  fund. 

The  defendant  filed  his  answer  on  September  6, 1892,  insist- 
ing that  the  said  court  had  before  it,  by  due  process  of  law, 
all  the  parties  in  interest,  and  therefore  had  jurisdiction  to- 
enter  the  said  decree  and  to  order  the  said  sale,  and  that  the 
defendant's  title,  acquired  by  conveyance  under  the  decree,. 
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was  valid.  He  denied  the  allegations  of  the  complainant  as 
to  the  time  when  he  was  first  informed  of  the  said  suit,  and 
alleged  that  it  would  be  inequitable  if  the  complainant  should 
be  allowed  the  benefit  of  any  alleged  defect  in  the  said  pro- 
ceedings in  view  of  the  fact  of  his  having  waited  until  the 
expiration  of  fourteen  years  after  the  death  of  William  L. 
Manson,  who  could  have  testified  as  to  the  complainant's 
knowledge  of  the  proceedings,  and  until  the  expiration  of 
sixteen  years  after  the  sale  before  setting  up  any  claim  to 
the  property;  that  since  the  sale  the  respective  holders  of 
the  property  had  been  in  the  open,  notorious  and  adverse  pos- 
session thereof  under  the  decree;  that  the  complainant  had 
been  guilty  of  laches,  and  on  that  account  was  not  entitled  to 
relief.  The  defendant  asked  for  strict  proof  of  the  alleged 
death  and  intestacy  of  the  complainant's  sister  and  brother,  pro- 
vided proof  of  the  same  should  be  material.  He  prayed  that 
it  might  have  the  full  benefit  of  all  objections  to  the  bill  that 
could  have  been  raised  and  availed  of  upon  demurrer  thereto. 

Eeplication  was  entered  and  testimony  taken,  and  on 
June  14,  1893,  after  final  hearing,  a  decree  was  entered 
whereby,  "it  appearing  to  the  court  from  an  examination 
of  the  record  in  equity  cause  numbered  3796,  referred  to 
in  this  cause,  that  there  was  nothing  set  forth  and  con- 
tained therein  to  give  the  court  jurisdiction  to  sell  the  real 
estate  described  therein,"  it  was  ordered  and  adjudged  that 
the  decree  entered  in  the  said  cause  was  null  and  void ;  that 
the  deeds  made  under  that  decree  were  void  and  passed  no 
title  ;  that  the  defendant  had  no  title  to  parcel  15  at  the  time 
of  the  condemnation,  and  was  not  entitled  to  the  proceeds 
thereof ;  that  the  defendant's  plea  of  laches  be  not  sustained ; 
and  that  the  fund  in  the  registry  of  the  court  be  paid  to  the 
complainant,  his  solicitor  of  record,  or  assigns. 

Duncanson  thereupon  appealed  to  the  Court  of  Appeals  of 
the  District  of  Columbia,  where  the  decree  of  the  court  below 
was  reversed.     Manson  then  appealed  to  this  court. 

Mr.  Walter  H.  Smith  for  appellant.  Mr.  Charles  S.  Armes 
was  on  his  brief. 
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Mr.  WiUiam  F.  MaUingly  for  appellee.  Mr.  Henry  Wise 
Oamett  was  on  his  brief. 

Mb.  Justice  Shibas,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  only  matter  for  our  consideration  relates  to  the  validity 
of  the  decree  of  the  Supreme  Court  of  the  District  of  Colum- 
bia of  May  18, 1875,  ratifying  and  confirming  the  sale  of  the 
property  in  dispute,  and  that  depends  upon  the  solution  of  the 
question  whether  that  court  had  jurisdiction  of  the  person  of 
Frederick  L.  Manson  and  of  the  subject-matter  of  the  suit  in 
which  the  decree  was  entered. 

There  was  no  service  of  a  subpoena  upon  Frederick  L.  Man- 
son,  but  there  was  an  appointment  of  a  guardian  ad  lUem  by 
commissioners  appointed  by  the  court;  and  an  answer  was 
taken  and  filed  by  such  guardian.  Such  a  method  of  appoint- 
ment of  a  guardian  ad  litem  is  spoken  of  in  United  States  Bank 
y.  Ritchie^  8  Pet.  128,  as  according  to  the  most  approved  usage. 
A  full  discussion  of  this  subject  and  of  the  law  as  it  existed  in 
Maryland  prior  to  the  erection  of  the  District  of  Columbia 
will  be  found  in  the  case  of  Snowden  v.  Snowdetiy  1  Bland, 
Ch.  550 ;  and  the  case  of  Hammond  v.  Hammond^  2  Bland, 
Ch.  306,  350 ;  and  wherein  the  practice  of  bringing  in  a  non- 
resident minor  by  the  appointment  of  a  guardian  ad  litemy 
and  thus  subjecting  him  to  a  decree  for  the  partition  of  land, 
and  for  the  sale  of  lands  to  pay  the  debts  of  a  decedent^  is 
recognized  as  usual  and  proper. 

In  the  case  of  Insurance  Co.  v.  BangSy  103  U.  S.  435,  this 
court  held  that  it  was  not  competent  for  the  Federal  courts  to 
appoint  a  guardian  ad  litem  for  a  non-resident  or  absent  infant, 
so  as  to  subject  him  to  a  purely  personal  claim.  But  it  was 
distinctly  admitted  that  where  the  infant  had  an  interest  in 
real  estate  within  the  State  or  district,  the  rule  was  otherwise, 
and  that  the  power  to  appoint  a  guardian  ad  litem  in  such  a 
case  was  founded  in  the  general  powers  of  courts  of  equity. 
In  this  case  it  was  said :  "  Our  attention  has  been  called  to  sev- 
eral cases  in  the  state  courts,  in  which  it  has  been  held  that  a 
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decree  or  judgment  could  not  be  collaterally  attacked,  though 
rendered  in  a  case  where  a  guardian  ad  Idtem  had  been  ap- 
pointed without  service  of  process  on  the  infant.  Such  are  the 
cases  of  Preston  v.  Dunfi^  25  Alabama,  507 ;  Boib  v.  Irwiriy  15 
Ohio,  689 ;  and  Oronfier  v.  Puymirol^  19  California,  629.  All 
of  them  are  illustrative  of  the  position  we  have  stated ;  they 
all  relate  to  the  interest  of  the  infant  in  real  property  in  the 
State." 

In  the  answer,  which  was  sworn  to  by  the  guardian,  Fred- 
erick L.  Manson  said  that  he  was  an  infant  under  twenty-one 
years  of  age,  that  he  claimed  such  interest  in  the  premises  as 
he  was  entitled  to,  and  submitted  such  interest  to  the  protec- 
tion of  the  court.  This  answer  was  subscribed  and  sworn  to 
on  the  first  day  of  December,  1874.  In  his  testimony,  taken  in 
the  present  case,  Manson  claims  to  have  been  past  twenty-one 
years  of  age  when  that  answer  was  made.  If  so,  as  the  evi- 
dence is  clear  that  he  was  present  when  the  appointment  of 
the  guardian  was  made,  he  must  be  deemed  to  have  regarded 
the  answer  as  his  own,  and  cannot  be  beard  to  repudiate  it  in 
A  collateral  proceeding. 

Moreover,  it  may  be  claimed  with  some  show  of  reason  that 
if  the  trust  deeds  of  1862  and  1865  really  vested  the  legal 
title  to  the  land  in  question  in  Erastus  Poulson,  subject  to  the 
trusts  set  forth  in  those  instruments,  and  such  is  the  theory  of 
the  complainant's  bill  in  the  present  suit,  he,  as  trustee,  repre- 
sented all  the  parties  beneficially  interested,  and  they,  even  if 
not  parties,  are  bound  by  the  decree  unless  it  is  impeached  for 
fraud  or  collusion  between  him  and  the  adverse  parties. 

In  Shaw  V.  Norfolk  County  Railroad^  5  Gray,  162,  it  was 
said: 

"  The  rule  of  equity  pleading  that  all  persons  interested  in 
the  subject-matter  of  the  suit,  and  whose  rights  may  be  affected 
by  a  final  decree,  must  be  made  parties  to  the  bill,  is  subject 
to  several  exceptions,  which  are  as  well  established  as  the  rule 
itself.  ...  It  has  been  held  that,  where  persons  are  made 
trustees  for  the  payment  of  debts  and  legacies,  a  suit  may  be 
sustained  in  which  the  trustees  only  are  either  plaintiffs  or 
defendants,  without  joining  the  creditors  or  legatees  for  whom 
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they  are  trustees,  and  whose  rights  and  interests  are  directly 
involved  in  the  case.    Jphm  v.  Craig,  3  Y.  &  Col.  Exch.  216. 

^'  Upon  this  principle,  it  has  been  decided  by  this  court 
that,  in  a  bill  concerning  the  title  to  the  assets  of  an  insolvent 
debtor,  it  is  sufficient,  without  joining  the  creditors,  to  make 
the  assignees  parties,  who  alone  have  the  right  to  claim  the 
property,  the  legal  title  being  in  them;  and  who  are  au- 
thorized and  empowered  and  whose  duty  it  is,  to  represent 
the  interests  of  and  to  act  for  all  the  creditors  interested  in 
the  trust.  Stevenson  v.  Aiistinj  3  Met.  724.  In  like  manner 
it  has  been  determined  that  a  trustee,  holding  a  mortgage  in 
trust  for  several  creditors,  may  maintain  a  bill  in  equity  to 
foreclose,  without  joining  his  cestuis  qtte  trustent  as  parties." 

See  also  Winslow  v.  Minnesota  dk  Pacific  Railroad,  4 
Minnesota,  313,  317,  where  it  is  said :  '^  The  principle  seems 
to  be  well  settled  that  in  an  action  by  a  creditor  to  reach 
trust  property,  in  the  hands  of  administrators  or  trustees 
who  have  the  control  of,  and  whose  duty  it  is  to  protect  the 
property,  the  cestuis  que  trustent  need  not  be  joined  as  parties. 
The  defence  of  the  trustees  is  their  defence,  and  their  presence 
in  court  is  not  necessary  to  the  protection  of  their  interests." 

In  the  case  of  Kerrison,  Assignee,  v.  Steioart,  93  U.  S.  166, 
the  question  was  whether  the  creditors  of  an  insolvent  firm, 
in  whose  favor  a  deed  of  trust  had  been  executed  by  the  firm, 
were  bound  by  a  decree  against  the  trustee,  and  this  court 
held  that  "  where  a  trustee  is  invested  with  such  powers  that 
his  beneficiaries  are  bound  by  what  is  done  against  him  or  by 
him,  they  are  not  necessary  parties  to  a  suit  against  him  by  a 
stranger  to  defeat  the  trust  in  whole  or  in  part.  In  such  case, 
he  is  in  court  on  their  behalf ;  and  they,  though  not  parties, 
are  concluded  by  the  decree,  unless  it  is  impeached  for  fraud 
or  collusion  between  him  and  the  adverse  party." 

With  the  proper  parties  before  the  court,  the  next  question 
is  whether  the  court  bad  such  jurisdiction  over  the  subject- 
matter  of  the  suit  as  to  protect  its  decree  from  attack  in  a 
collateral  proceeding. 

That  the  bill  in  this  case  is  collateral  in  its  nature  is  obvious. 
It  does  not  seek  the  correction  of  errors  in  the  proceedings  or 
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decree  in  the  former  case.  Its  avowed  object  is  to  have  the 
former  proceedings  declared  null  and  void,  because  taken  in  a 
court  without  jurisdiction  of  either  person  or  subject-matter. 

That  the  court  had  jurisdiction  to  decree  the  sale  of  real 
estate  to  pay  the  debts  of  a  deceased  debtor  and  owner  is  un- 
deniable. The  bill  contained  averments  that  the  complainant 
was  a  creditor  of  the  estate  of  Sarah  J.  Hanson;  that  the 
decedent  had  died  intestate  as  to  her  real  estate  situated  in 
the  city  of  Washington  and  District  of  Columbia;  that  the 
personal  estate  was  inadequate  to  pay  the  debts  of  the  de- 
cedent; that  the  decedent,  at  the  time  of  her  decease,  was 
seized  of  described  real  estate.  These  are  the  usual  and  nec> 
essary  allegations  of  a  bill  in  such  a  case,  and,  if  found  to  be 
true,  plainly  warranted  a  decree  of  sale. 

It  is  true  that  Erastus  Poulson,  trustee,  was  made  a  party 
defendant,  and  that  the  several  deeds  of  1862  and  1865,  creat- 
ing and  defining  the  trust,  were  referred  to,  and,  in  effect, 
made  part  of  the  bill,  and  also  copies  of  the  will  of  the  de- 
cedent and  of  letters  of  administration  thereon. 

It  is  claimed,  on  behalf  of  the  appellant,  that  the  bill  did 
not  suiBciently  allege  the  existence  of  unpaid  debts.  The 
allegation  in  question  was  as  follows : 

"  Your  complainant  settled  the  estate  of  Sarah  J.  Manson, 
deceased,  by  virtue  of  certain  letters  of  administration  c.  t  a. 
issued  from  the  otBce  of  the  register  for  the  probate  of  wills 
and  granting  letters  of  administration,  in  and  for  the  city  of 
Philadelphia,  a  certified  copy  of  which  is  hereto  annexed  and 
marked  Complainant,  Exhibit  A,  as  part  of  this  bill ;  and  the 
personal  estate  of  the  said  decedent  has  been  fully  aiul  finally 
administered  and  the  same  would  have  proved  insufficient  and 
inadequate  to  pay  the  debts  of  the  estate,  but  your  com- 
plainant made  advances  out  of  his  own  fund  to  pay  the  in- 
debtedness of  said  estate  in  full,  and  said  advances,  together 
with  assets  of  the  estate,  paid  in  full  all  the  just  claims  filed 
and  proven  against  said  decedent,  and  your  complainant  has 
paid  out  of  his  own  funds,  on  said  account,  over  and  above 
assets  coming  into  his  hands,  the  sum  of  two  thousand  and 
fifty-one  dollars,  which  amount  is  justly  due  him,  and  there 
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remains  no  fand  from  which  to  reimburse  him,  unless  the 
real  estate  hereinbefore  described  be  sold,  and  so  much  of  the 
proceeds  as  may  be  necessary  be  applied  to  the  payment  of 
your  complainant's  claim." 

We  are  unable  to  accept  the  appellant's  contention  that 
these  allegations,  taken  to  be  true,  do  not  disclose  the  existence 
of  debts  collectible  by  proceedings  in  the  district  court,  and 
that  an  administrator  with  the  will  annexed  cannot  be  reim- 
bursed for  advances  made  by  him  in  the  process  of  settling 
the  estate. 

At  all  events,  even  if  the  district  court  erred  in  holding 
that  the  allegations  and  proof  were  sufficient  to  establish  the 
existence  of  a  collectible  debt,  such  an  error  did  not  invalidate 
the  decree  so  as  to  subject  it  to  attack  by  a  collateral  proceed- 
ing. 

The  next  contention,  and  one  that  has  been  ably  argued,  i» 
that  the  bill  for  a  sale  showed  that  the  court  had  no  jurisdic- 
tion of  the  subject-matter,  because  it  showed  that  Sarah  J. 
Manson,  the  decedent,  had  no  interest  in  the  realty  at  the 
time  the  bill  was  filed  ;  that  she  had  had  a  life  estate  only. 

It  must  be  conceded  that  if  the  property  sold  was  not  owned 
by  the  decedent,  and  was  not  subject  to  her  debts,  the  decree 
of  sale  was  void ;  and  it  must  also  be  conceded  that,  by  the 
allegations  of  the  bill,  the  court  was  obliged  to  take  notice  of 
the  contents  and  legal  import  of  the  deed  creating  and  defin- 
ing Poulson's  estate  as  trustee. 

It  is  admitted  that  the  real  estate  in  question  was  paid  for 
by  moneys  belonging  to  Mrs.  Manson ;  that,  under  the  terms 
of  the  trust  deeds,  she  had  the  right  to  occupy  the  premises, 
and  to  receive  the  rents  and  profits  thereof  for  her  sole  and 
separate  use,  her  receipt  alone  being  a  valid  discharge  for 
such  rents  and  profits ;  that  it  should  be  lawful  for  her,  at  any 
time,  and  from  time  to  time,  during  her  life  to  dispose  of  said 
premises  either  by  absolute  sale  or  mortgage  thereof  as  she 
might  think  proper ;  that,  in  default  of  any  such  sale  or  mort- 
gage, or  so  far  as  the  same  shall  not  extend,  upon  further 
trust  for  such  person  or  persons,  and  for  such  estate  and  in 
such  parts,  shares  and  proportions,  as  she,  the  said  Sarah  J. 
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Manson,  should  or  might,  from  time  to  time,  by  any  deed  or 
instrument  of  writing,  or  by  her  last  will  and  testament,  under 
her  hand  and  seal  (which  will  she  was  authorized  to  make), 
limit,  direct  or  appoint,  give  or  devise  the  same ;  and  in  de- 
fault of  any  such  limitation,  direction  and  appointment,  gift  or 
devise,  in  trust  for  such  child  or  children  as  she  should  leave 
surviving  her  and  the  issue  of  any  deceased  child,  such  issue 
taking  his,  her  or  their  parent's  or  parents'  share ;  and  for  de- 
fault of  all  such  children  or  issue,  then  in  trust  for  the  right 
heirs  of  the  said  Sarah  J.  Manson  forever;  and  that  all 
money  which  should  or  might  be  raised  by  sale  or  mortgage 
of  the  said  premises  or  any  part  thereof  should  be  paid  to  the 
said  Sarah  J.  Manson  and  be  disposed  of  as  she  should  or 
might  think  best,  her  receipt  being  a  valid  discharge  therefor, 
the  party  paying  the  same  not  being  bound  to  see  to  the 
application  or  disposition  thereof. 

The  record  does  not  inform  us  upon  what  view  of  the  legal 
import  of  these  provisions  the  district  court  proceeded  in 
awarding  the  decree  of  sale.  It  may  have  been  thought  that 
such  a  trust  did  not  protect  the  real  estate  described  from  the 
creditors  of  Sarah  J.  Manson,  either  during  her  life  or  at  her 
death.  Nichols  v.  Eaton^  91  U.  S.  716.  Or  the  court  may 
have  regarded  the  will  of  Sarah  J.  Manson,  though  not  so 
executed  as  to  permit  it  to  be  proven  in  the  District  of  Colum- 
bia, as  a  sufficient  exercise  of  the  power  of  appointment^  in 
which  case,  according  to  a  rule  well  established  in  England 
and  in  this  country,  where  a  person  has  a  general  power  of 
appointment,  either  by  deed  or  will,  and  executes  this  power, 
the  property  appointed  is  deemed,  in  equity,  part  of  his  assets, 
and  subject  to  the  demands  of  his  creditors  in  preference  to  the 
claims  of  his  voluntary  appointees  or  legatees.  Clapp  v.  Ingra- 
ham,  126  Mass.  200;  Brandies  v.  Cochrane,  112  U.  S.  344. 

We  do  not  wish  to  be  understood  as  intimating  that  either 
of  such  views  would  have  been  a  sound  construction  of  the 
trust  deed ;  but  we  do  say  that  these  were  questions  before 
the  district  court  for  decision,  and  if  any  error  was  committed 
by  that  court  the  remedy  was  by  appeal  or  by  a  bill  of  review 
if  duly  filed. 
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We  adopt  the  language  and  reasoning  of  the  Court  of 
Appeals  in  this  case : 

"  It  is  certainly  the  policy  of  the  law  to  maintain  judicial 
sales,  and  every  reasonable  inducement  should  be  indulged  to 
uphold  them,  otherwise  the  public  would  become  distrustful, 
and  fair  prices  for  property  sold  under  judicial  authority 
would  seldom  be  obtained.  Purchasers,  while  they  are  re- 
quired to  take  notice  of  the  existence  and  terms  of  the  de- 
crees or  judgments  under  which  they  purchase,  and  as  to  the 
parties  bound  thereby,  cannot  be  required  to  become  judicial 
critics,  and  to  pass  in  review,  at  their  peril,  upon  the  correct- 
ness of  the  proceedings  upon  which  the  judgments  or  decrees 
may  be  founded.  As  was  pertinently  said  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Thompson  v.  Tolmie^ 
2  Pet.  168 :  '  After  a  lapse  of  years,  presumptions  must  be  made 
in  favor  of  what  does  not  appear.  If  the  purchaser  was  re- 
sponsible for  the  mistakes  of  the  court,  in  point  of  fact,  after 
they  had  adjudicated  upon  the  facts,  and  acted  upon  them,  these 
sales  would  be  snares  for  honest  men.  The  purchaser  is  not 
bound  to  see  whether  the  court  was  mistaken  in  the  facts  of 
debts  and  children.  The  decree  of  the  orphans'  court  in  a  case 
within  its  jurisdiction  is  reversible  only  on  appeal,  and  not  col- 
laterally in  another  suit.  When  a  court  has  jurisdiction  it  has 
aright  to  decide  every  question  that  may  arise  in  the  cause; 
and  whether  its  decisions  be  correct  or  not,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  court.' 

"  These  principles  apply  in  all  respects  and  with  special  force 
in  this  case.  It  was  for  the  court  whose  decree  is  attempted 
to  be  impeached,  not  only  to  decide  on  the  facts  before  it,  but 
upon  the  construction  and  legal  effect  of  all  deeds  and  muni- 
ments of  title  upon  which  the  proceeding  was  based.  The 
court  having  general  jurisdiction  over  the  subject-matter  of 
decreeing  the  sale  of  real  estate  of  a  deceased  debtor  for  the 
payment  of  debts,  it  had  the  right  and  was  required  to  deter- 
mine the  question  as  to  the  liability  of  the  property  for  the 
debts,  and  whether  the  case  was  within  its  jurisdiction ;  and 
though  its  decision  may  have  been  erroneous,  it  could  only  be 
reversed  upon  a  direct  appeal." 
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^^  It  is  of  no  avail,"  said  this  coart  in  Cooper  v.  Reynolds^ 
10  Wall.  308,  "  to  show  that  there  are  errors  in  the  record^ 
unless  they  be  such  as  prove  that  the  court  had  no  jurisdiction 
of  the  case,  or  that  the  judgment  rendered  was  beyond  its 
power.  This  principle  has  been  often  held  by  this  court  and 
by  all  courts,  and  it  takes  rank  as  an  axiom  of  the  law." 

And  in  Comett  v.  WiUmma^  20  Wall.  226,  it  was  declared 
that  ''  the  settled  rule  of  law  is  that  jurisdiction  having  at- 
tached in  the  original  case  everything  done  within  the  power 
of  that  jurisdiction,  when  collaterally  questioned,  is  to  be  held 
conclusive  of  the  rights  of  the  parties,  unless  impeached  for 
fraud." 

Having  concluded  that  the  district  court  had  jurisdiction 
over  the  parties  and  the  subject-matter,  and  that  its  decree 
cannot  be  successfully  impeached  in  this  collateral  proceeding, 
it  is  unnecessary  to  consider  other  questions  suggested  in  the 
record  and  discussed  in  the  briefs  of  the  counsel. 

The  decree  of  the  Court  of  Appeals  is 


In  re  LENNON. 

CBBTIORABI  TO  THB  OIROUFT  OOUBT  OF  APPEALS  FOB  THE  SQETB 

CIKCUIT. 

No.  864.    Sabmlttad  Maroh  80, 1897.  -  Dcddad  April  19, 188T. 

Parties  to  collateral  proceedings  are  boand  by  the  jarlsdictional  avenneDts 
In  ttie  record,  and  will  not  be  permitted  to  dispute  tliem  except  so  far 
as  they  may  have  contained  a  false  recital  with  respect  to  such  parties. 

Where  the  requisite  citizenship  appears  on  the  face  of  a  bill,  the  jurisdlo- 
tion  of  the  court  cannot  be  attacked  by  evidence  dehors  the  record,  in  a 
collateral  proceeding  by  one  who  was  not  a  party  to  the  bill. 

A  bill  brought  solely  to  enforce  compliance  with  the  Interstate  Commerce 
Act,  and  to  compel  railroad  companies  to  comply  with  such  act  by  oife^ 
ing  proper  and  reasonable  facilities  for  interchange  of  traffic  with  the 
company,  complainant,  and  enjoining  them  from  refusing  to  receive  from 
complainant,  for  transportation  over  their  lines,  any  cars  which  might 
be  tendered  them,  exhibits  a  case  arising  under  the  Constitntion  and  laws 
of  the  United  States  of  which  a  Circuit  Court  haa  Jurladlction. 
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To  render  a  person  amenable  to  an  inj  auction,  it  is  neither  necessary  that 
he  should  have  been  a  party  to  the  snit  in  which  the  injunction  was  Is- 
sued, nor  to  have  been  actually  served  with  a  copy  of  it,  so  long  as  he 
appears  to  liave  had  actual  notice. 

This  was  a  petition  for  a  writ  of  habeas  corpvs  originally 
filed  in  the  Circuit  Court  for  the  Northern  District  of  Ohio. 

The  petitioner  alleged  that  he  was  a  citizen  of  the  State  of 
Ohio,  and  was  unlawfully  restrained  of  his  liberty  by  the 
marshal,  under  an  order  of  the  Circuit  Court  of  the  United 
States,  made  in  a  case  pending  in  that  court,  wherein  the 
Toledo,  Ann  Arbor  and  North  Michigan  Railway  Company, 
a  corporation  of  the  State  of  Michigan,  was  complainant,  and 
several  railway  companies,  citizens  of  Ohio,  as  well  as  the 
Michigan  Central  Railroad  Company,  a  citizen  of  Michigan, 
were  defendants. 

The  bill  in  that  case,  which  was  annexed  to  the  petition  a& 
an  exhibit,  averred  the  complainant  to  be  the  owner  of  a  line 
of  railroad  from  Toledo,  Ohio,  northwesterly  through  the  State 
of  Michigan ;  that  a  large  part  of  its  business  consisted  in  the 
transportation  of  freight  cars  from  points  in  the  States  of 
Michigan,  Minnesota  and  Wisconsin  to  points  in  Ohio  and 
other  States  east  thereof,  and  that  it  was  engaged  as  a  com- 
mon carrier  in  a  large  amount  of  interstate  commerce,  which 
was  regulated  and  controlled  by  the  Interstate  Commerce  Act 
of  Congress.  The  bill  further  averred  that  the  defendants' 
lines  of  railroad  connected  with  those  of  complainant  at  or 
near  Toledo,  and  that  a  large  and  important  part  of  its  busi- 
ness consisted  in  the  interchange  of  freight  cars  between  the 
defendant  and  complainant  companies,  and  was  subject  to  the 
provisions  of  the  Interstate  Commerce  Act ;  that  it  was  the 
duty  of  the  defendant  companies  to  afford  reasonable  and 
equal  facilities  for  the  interchange  of  traf9c,  and  to  receive, 
forward  and  deliver  freight  oars  in  the  ordinary  transaction 
of  business,  without  any  discrimination  ;  that  the  defendant 
companies,  and  their  employes,  had  given  out  and  threat- 
ened that  they  would  refitse  to  receive  from  complainant  cars 
billed  over  its  road  for  transportation  by  complainant  to  their 
destination,  for  the  reason  that  the  complainant  had  employed 
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as  locomotive  engineers  in  its  service  men  who  were  not  mem- 
bers of  the  Brotherhood  of  Locomotive  Engineers,  "an  irre- 
sponsible voluntary  association,"  and  that  the  locomotive 
engineers  in  the  employ  of  the  defendant  companies  had 
refused  to  handle  cars  to  be  interchanged  with  the  com- 
plainant's road;  notwithstanding  that  they  continued  to 
afford  the  other  railroad  companies  full  and  free  facilities 
for  the  interchange  of  traffic,  while  refusing  to  transact  such 
business  with  the  complainant,  thereby  illegally  discriminat- 
ing against  it. 

Upon  the  filing  of  this  bill,  and  upon  the  application  of  the 
complainant,  the  Circuit  Court  issued  an  injunction  against 
the  defendants,  their  ofiicers,  agents,  servants  and  employ^ 
enjoining  them  from  refusing  to  afford  and  extend  to  the 
Toledo,  Ann  Arbor  and  North  Michigan  Railway  Company 
the  same  facilities  for  an  interchange  of  interstate  business 
between  the  companies  as  were  enjoyed  by  other  railway 
companies,  and  from  refusing  to  receive  from  the  complain- 
ant company  cars  billed  from  points  in  one  State  to  points 
in  another  State,  which  might  be  offered  to  the  defendant 
companies  by  the  complainant. 

The  injunction  was  served  upon  the  Lake  Shore  and  Michi- 
gan Southern  Railway  Company,  one  of  the  defendants,  one 
of  whose  employes  was  the  appellant,  James  Lennon,  a  loco- 
motive engineer,  who  had  received  notice  of  the  injunction, 
and,  still  continuing  in  the  service  of  the  company,  had  re- 
fused to  obey  it. 

Thereupon  the  Lake  Shore  company  applied  to  the  court 
for  an  attachment  against  Lennon,  and  certain  others  of  its 
engineers  and  firemen,  setting  forth  that,  with  fuU  knowledge 
of  the  injunction  theretofore  made,  they  had  refused  to  obey 
the  order  of  the  court,  and  deserted  their  locomotives  and 
engines  in  the  yard  of  the  company,  for  the  reason  that  Ann 
Arbor  cars  of  freight  were  in  the  trains  of  such  company,  and 
that  they  had  refused  to  haul  such  cars  and  perform  their 
service  for  that  reason. 

The  persons  named,  including  the  petitioner  Lennon,  being 
served  with  an  order  to  show  cause,  appeared  in  pursuance  of 
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sach  order  in  person  and  by  counsel,  and  witnesses  were  ex- 
amined as  to  their  knowledge  of,  and  as  to  their  violation  of, 
the  order.  The  court  found  that  Lennon  was  guilty  of  con- 
tempt in  disobeying  the  order  of  injunction,  and  imposed  a 
fine  of  fifty  dollars  and  costs.  Toledo^  Ann  Arbor  A  Noi'th 
Miohigwii  Railway  Co.  v.  Pennsylvania  Co.^  54  Fed.  Rep.  746. 

Thereupon  Lennon  filed  this  petition,  setting  forth  the 
above  facts,  and  alleging  that  the  Circuit  Court  had  no  juris- 
diction or  lawful  authority  to  arrest  or  proceed  against  him  in 
manner  as  aforesaid,  and  that  its  order  and  judgment  — 
whereby  he  was  committed  to  the  custody  of  the  marshal  — 
were  without  authority  of  law  and  void :  (1)  that  such  order 
was  issued  in  a  suit  whereof  the  Circuit  Court  had  no  jurisdic- 
tion, because  the  complainant  and  one  of  the  defendants, 
namely,  the  Michigan  Central  Railroad  Company,  were,  at 
the  time  of  the  filing  of  the  bill,  and  ever  since  have  been, 
citizens  of  the  same  State,  and  that  said  suit  did  not  arise 
under  the  Constitution  and  laws  of  the  United  States;  (2) 
that  the  Circuit  Court  had  no  jurisdiction  of  the  person  of  the 
petitioner,  because  he  was  not  a  party  to  the  suit,  nor  served 
with  any  subpoena  notifying  him  of  the  same ;  had  no  notice 
of  the  application  for  the  injunction,  nor  was  served  with  a 
copy  thereof ;  nor  had  any  notice  whatever  of  the  issuing  of 
such  injunction  ;  nor  of  its  contents ;  (3)  that  the  Circuit  Court 
was  also  without  jurisdiction  to  make  the  order,  because  it 
was  beyond  the  jurisdiction  of  a  court  of  equity  to  compel  the 
performance  of  a  pei*sonal  contract  for  service  and  to  interfere, 
by  mandatory  injunction,  with  the  contract  between  him- 
self and  the  Lake  Shore  and  Michigan  Southern  Railway 
Company. 

Upon  a  hearing  in  the  Circuit  Court  it  was  ordered  that  the 
petition  be  dismissed.  Lennon,  after  appealing  to  this  court, 
which  held  it  had  no  jurisdiction  and  dismissed  the  appeal, 
150  U.  S.  393,  thereupon  appealed  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit,  which  affirmed  the  decree  of 
the  Circuit  Court,  Lennon  v.  Lake  Shore  <&c.  Railway  Co.y  22 
U.  S.  App.  561,  whereupon  petitioner  applied  for  and  obtained 
a  writ  of  certiorari  from  this  court. 
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Mr.  O.  M.  Barber,  Mr.  Walter  E.  Smith,  Mr.  Frank  H. 
Hurd  and  Mr.  Jaines  H.  Southard  for  Lennon. 

Mr.  George  C.  Oreene  for  Lake  Shore  and  Michigan  South- 
ern Eailway  Company. 

Mb.  Justice  Bbown,  after  stating  the  case^  delivered  the 
opinion  of  the  court. 

The  only  question  which  can  properly  be  raised  upon  this 
writ  is  whether  the  Circuit  Court  exceeded  its  jurisdiction  in 
holding  the  petitioner  for  a  contempt  and  in  imposing  upon 
him  a  fine  therefor.  We  are  not  at  liberty  to  consider  the 
testimony,  or  to  inquire  whether  the  facts,  as  they  appeared 
upon  the  hearing,  justified  the  action  of  the  Circuit  Court 
It  is  only  upon  the  theory  that  the  proceedings  and  judgment 
of  the  court  were  nullities  that  we  are  authorized  to  reverse 
its  action.  It  has  been  too  frequently  decided,  to  be  now 
open  to  question,  that  a  writ  of  habeas  corpuB  cannot  be  made 
use  of  to  perform  the  functions  of  a  writ  of  error  or  an  appeal 
Ec  parte  Keaimey,  7  Wheat.  38,  43 ;  JSb  parU  Terry,  128 
U.  S.  229;  Ex  parte  Cuddy,  131  U.  S.  280;  Nidsen,  Peti- 
tioner, 131  U.  S.  176;  Ex  parte  Tyler,  149  U.  S.  164,  167; 
United  States  v.  Pridgeon,  153  U.  S.  48. 

Acting  upon  this  theory,  the  petitioner  claims  that  the 
Circuit  Court  exceeded  its  jurisdiction  in  adjudging  him 
guilty  of  contempt,  for  the  reason  that  it  had  no  jurisdiction 
of  the  original  bill,  because  one  of  the  defendants  to  such  bill 
was  a  citizen  of  the  same  State  with  the  complainant ;  because 
petitioner  was  not  a  party  to  the  suit  and  was  never  served 
with  a  subpoena  or  the  injunction  ;  and,  finally,  because  it  was 
beyond  the  jurisdiction  of  a  court  of  equity  to  compel  the  per- 
formance of  a  personal  contract  for  service. 

1.  The  original  bill  averred  the  complainant  —  the  Toledo, 
Ann  Arbor  and  North  Michigan  Railway  Company  —  to  be  a 
corporation  and  citizen  of  the  State  of  Michigan,  and  the 
several  railway  companies  defendant  to  be  citizens  either  of 
Pennsylvania  or  Ohio ;  and  there  is  nothing  in  the  record  of 
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that  oase  to  show  that  this  averment  was  not  true.  It  only 
appears  to  be  otherwise  by  an  allegation  in  the  petition  for 
the  habeas  carpus;  and  the  question  at  once  arises  whether, 
where  the  requisite  citizenship  appears  upon  the  face  of  the 
bill,  the  jurisdiction  of  the  court  can  be  attacked  by  evidence 
dehors  the  record  in  a  collateral  proceeding  by  one  who  was 
not  a  party  to  the  bill.  We  know  of  no  authority  for  such 
action.  The  general  rule  is  that  parties  to  collateral  pro- 
ceedings are  bound  by  the  jurisdictional  averments  in  the 
record,  and  will  not  be  permitted  to  dispute  them  except  so 
far  as  they  may  have  contained  a  false  recital  with  respect 
to  such  parties.  Doubtless  the  averments  with  regard  to 
citizenship  might  have  been  directly  attacked  by  any  one  who 
was  a  party  to  that  suit.  But  this  cannot  be  done  upon  hahe<is 
corpus.  Michaels  v.  Post^  21  Wall.  398 ;  Hudson  v.  Ouestier^ 
6  Cranch,  281 ;  McCoriaich  v.  SuUivant^  10  Wheat.  192,  199 ; 
Thompson  v.  Tolmicy  2  Pet.  157 ;  Ex  parte  Watkins,  3  Pet. 
193 ;  OrignorCs  Lessee  v.  Astor^  2  How.  319 ;  United  States  v. 
Arredondo,  6  Pet.  691,  709 ;  Florentine  v.  Barton^  2  Wall. 
210  ;  ComstocTc  v.  Crawford^  3  Wall.  396 ;  Dyckman  v.  New 
York,  5  N.  Y.  434  ;  Jackson  v.  Crawford j  12  Wend.  533; 
Betts  V.  Bagley,  12  Pick.  572 ;  Fisher  v.  Bassett,  9  Leigh,  119, 
131 ;  Dowell  v.  Applegate,  152  U.  S.  327. 

Irrespective  of  this,  however,  we  think  the  bill  exhibited  a 
case  arising  under  the  Constitution  and  laws  of  the  United 
States,  as  it  appears  to  have  been  brought  solely  to  enforce  a 
compliance  with  the  provisions  of  the  Interstate  Commerce 
Act  of  1887,  and  to  compel  the  defendants  to  comply  with  such 
act,  by  offering  proper  and  reasonable  facilities  for  the  inter- 
change of  traffic  with  complainant,  and  enjoining  them  from 
refusing  to  receive  from  complainant,  for  transportation  over 
their  lines,  any  cars  which  might  be  tendered  them.  It  has 
been  frequently  held  by  this  court  that  a  case  arises  under  the 
Constitution  and  laws  of  the  United  States,  whenever  the  party 
plaintiff  sets  up  a  right  to  which  he  is  entitled  under  such 
laws,  which  the  parties  defendant  deny  to  him,  and  the  correct 
decision  of  the  case  depends  upon  the  construction  of  such 
laws.     As  was  said  in  Tennessee  v.  Davis^  100  U.  S.  257,  264: 
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^^  Cases  arising  under  the  laws  of  the  United  States  are  such 
as  grow  out  of  the  legislation  of  Congress^  whether  they  con- 
stitute the  right  or  privilege,  or  claim  or  protection,  or  defence 
of  the  party,  in  whole  or  in  part,  by  whom  they  are  asserted." 
See  also  Starm  v.  New  York,  115  U.  S.  248,  257;  Kansas 
Pacific  Railroad  v.  Atchison^  TopeJca  <&c.  Railroad^  112  U.  S. 
414;  Ames  v.  Kansas,  111  U.  S.  449,  462;  Railroad  Co.  v. 
Mississippi,  102  U.  S.  135. 

2.  The  facts  that  petitioner  was  not  a  party  to  such  suit, 
nor  served  with  process  of  subpoena,  nor  had  notice  of  the 
application  made  by  the  complainant  for  the  mandatory  in- 
junction, nor  was  served  by  the  officers  of  the  court  with  such 
injunction,  are  immaterial,  so  long  as  it  was  made  to  appear 
that  he  had  notice  of  the  issuing  of  an  injunction  by  the  court. 
To  render  a  person  amenable  to  an  injunction  it  is  neither  nec- 
essary that  he  should  have  been  a  party  to  the  suit  in  which 
the  injunction  was  issued,  nor  to  have  been  actually  served 
with  a  copy  of  it,  so  long  as  he  appears  to  have  had  actual 
notice.  High  on  Injunctions,  §  1444 ;  Mead  v.  Norris,  21  Wis- 
consin, 310;    WeUesley  v.  Mornin0on,  11  Beav.  181. 

Conceding  the  question  whether  he  had  such  notice  in  this 
case  to  be  open  to  review  here,  we  are  of  opinion  that  upon 
the  facts  appearing  in  this  record  this  question  must  be 
answered,  as  it  was  answered  in  the  court  below,  in  the 
affirmative.  The  testimony  upon  this  point  is  fully  set  forth 
in  the  opinion  of  the  Circuit  Court,  54  Fed.  Rep.  746,  757, 
and  it  establishes  beyond  all  controversy  that  Lennon  had 
notice  and  knowledge  of  the  injunction. 

It  appears  that,  immediately  after  the  injunction  order  was 
granted  and  served  upon  the  Lake  Shore  company,  the  com- 
pany had  copies  of  the  order  printed,  and  attached  thereto 
a  notice,  signed  by  its  superintendent,  calling  the  attention 
of  employes  to  the  injunction;  that  printed  copies  of  the 
injunction  and  notice  were  posted  on  all  the  bulletin  boards 
at  roundhouses  where  engineers  took  their  engines,  and  that 
it  was  the  duty  of  engineers  to  examine  all  notices  so  posted 
before  starting  on  their  runs.  That  on  the  morning  of  the 
18th  of  March,  Lennon  was  upon  his  engine  at  Alexis,  mak- 


Digiti 


zed  by  Google 


IN  RE  LENNOK  665 

Opinion  of  the  Conrt. 

ing  a  ran  with  his  train  from  Monroe  to  Toledo ;  that  on  his 
arrival  at  Alexis,  and  before  he  refused  to  receive  and  haul 
the  Ann  Arbor  car,  Mr.  Cfaillcote,  an  agent  of  the  Lake  Shore 
Company,  banded  to  him  (Lennon)  a  printed  copy  of  said  in- 
junction order,  and  the  notice  signed  by  the  general  superin- 
tendent, and  he  received  and  examined  them. 

Mr.  Chillcote  says:  '^I  handed  him  these  papers  and  he 
said  he  had  seen  the  order ;  that  it  was  posted  somewhere ; 
I  think  at  the  roundhouse,  I  think  at  Detroit.  I  wouldn't 
say  positive  as  to  that;  but  he  said  he  had  seen  a  copy  of 
it.  ...  I  simply  handed  it  to  him,  and  he  said,  ^We 
understand  the  order,'  or  'We  have  seen  the  order,'  or 
words  to  that  effect."  Chillcote  further  says:  "He  stated 
when  I  handed  him  the  order,  before  he  read  it,  that  he 
understood  it." 

Mr.  Keegan  testified  that  he  was  present  when  the  copy  of 
the  order  was  handed  to  Lennon,  and  that  he  said,  "  I  have 
seen  it  before."  This  occurred  about  10  o'clock  a.m.,  and 
Lennon,  after  having  the  copy  of  the  order  delivered  to  him 
and  admitting  that  he  had  seen  it  before  and  understood  it, 
refused  to  receive  the  Ann  Arbor  car  until  after  2.30  p.m., 
when  he  received  a  telegram  from  Mr.  Watson,  an  officer  of 
the  Brotherhood  of  Locomotive  Engineers,  saying,  "  You  can 
come  along  and  handle  Ann  Arbor  cars,"  and  he  then  at  once 
proceeded  with  his  train  to  Toledo,  receiving  and  hauling  the 
Ann  Arbor  car. 

3.  To  the  objection  that  it  was  beyond  the  jurisdiction  of 
a  court  of  equity  to  compel  the  performance  of  a  personal 
contract  for  service,  and  to  interfere  by  mandatory  injunction 
with  petitioner's  contract  with  the  railway  company,  it  is  suf- 
ficient to  say  that  nothing  of  the  kind  was  attempted.  The 
petitioner,  as  one  of  the  employes  of  the  Lake  Shore  railway, 
was  enjoined  from  refusing  to  extend  to  the  Ann  Arbor  rail- 
way such  facilities  for  the  interchange  of  traffic  on  interstate 
commerce  business  between  such  railways  as  were  enjoyed  by 
other  companies,  and  from  refusing  to  receive  from  the  Ann 
Arbor  company  cars  billed  from  points  in  one  State  to  points 
in  other  States.    No  attempt  was  made  to  interfere  with  peti- 
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tioner's  contract  with  his  own  company,  or  to  compel  a  ooa- 
tinaance  of  his  service  in  sach  company.    There  could  be  no 
doubt  of  the  power  of  the  coart  to  grant  this  injunction,  which 
bore  solely  upon  the  relations  of  the  railway  companies  to  each 
other.    It  was  alleged  in  the  bill  to  have  been  a  part  of  the 
regular  business  of.  the  defendant  roads  to  interchange  traffic 
with  the  Ann  Arbor  road,  and  the  injunction  was  sought  to 
prevent  an  arbitrary  discontinuance  of  this  custom.     Perhaps, 
to  a  certain  extent,  the  injunction  may  be  termed   manda- 
tory, although  its  object  was  to  continue  the  existing  state 
of  things,  and  to  prevent  an  arbitrary  breaking  off  of  the 
-current    business   connections   between  the  roads.     But  it 
was  clearly  not  beyond  the  power  of  a  court  of  equity, 
which  is  not  always  limited  to  the  restraint  of  a  contem- 
plated or  threatened  action,  but  may  even  require  affirma- 
tive action,  where  the  circumstances  of  the  case  demand  it 
Robinson  v.  Lord  Byron^  1  Bro.  C.  C.  688 ;  Hervey  v.  Smith, 
1  Kay  &  Johns.  389 ;  Beadd  v.  P<wry,  L.  E.  3  Eq.  466 ;   WhiU^ 
car  V.  Michenor,  37  N.  J.  Eq.  6 ;  Broome  v.  New  York  dk  New 
Jersey  Telephone  Co.,  42  N.  J.  Eq.  141. 

It  appears  from  the  testimony  in  this  case  that  Lennon  was 
on  his  run  as  engineer  from  Detroit,  Michigan,  to  Air  Lme 
Junction,  near  Toledo,  with  a  train  of  forty-five  cars.  Having 
reached  an  intermediate  station  called  Alexis,  he  was  ordered 
to  take  on  an  empty  car  ^rom  the  Ann  Arbor  road.  He  re- 
fused to  take  the  car  into  the  train  and  held  the  train  there 
for  five  hours,  and  then  proceeded  on  his  run  after  receiving 
a  dispatch  from  the  chairman  of  a  committee  of  the  Engineer 
Brotherhood  instructing  him  to  ^'  come  along  and  handle  Ann 
Arbor  cars."  When  he  first  received  the  order  at  Alexis  to 
take  the  Ann  Arbor  car  he  refused,  and  said,  ''  I  quit,"  but 
afterwards  agreed  with  the  superintendent  of  the  division  to 
take  the  train  to  its  destination  if  the  order  to  take  the  boy- 
cotted car  was  countermanded.  Though  he  claimed  to  have 
quit  at  Alexis  at  about  10  o'clock  he  brought  his  train  to  its 
destination,  and  when  told  what  his  next  ran  would  be  gave 
no  notice  of  having  quit  or  intending  to  quit. 

It  is  not  necessary  for  us  to  decide  whether  an.engineer  may 
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suddenly  and  without  notice  quit  the  service  of  a  railway  com- 
pany at  an  intermediate  station  or  between  stations,  though 
cases  may  be  easily  imagined  where  a  sudden  abandonment 
of  a  trainload  of  passengers  in  an  unfrequented  spot  might 
imperil  their  safety  and  even  their  lives.  It  is  sufficient,  in 
the  present  case,  to  observe  that  the  court  found,  upon  the 
testimony,  that  the  petitioner  did  not  quit  in  good  faith  in  the 
morning,  but  intended  to  continue  in  the  company's  service, 
and  that  his  conduct  was  a  trick  and  device  to  avoid  obeying 
the  order  of  the  court. 

The  finding  of  the  court  in  this  particular  is  not  open  to  re- 
view, and  hence  the  question  whether  the  court  has  power  ta 
compel  the  performance  of  a  personal  contract  for  service  does 
not  arise.  It  was  a  question  for  the  court  to  determine  whether 
the  petitioner's  action  in  delaying  the  train  five  hours  at  Alexis 
was  taken  in  pursuance  of  a  determination  to  abandon  the 
service  of  the  company,  or  for  the  purpose  of  disobeying  the 
lawful  injunction  of  the  court.  The  finding  of  the  court  was 
against  the  petitioner  upon  that  point. 

There  was  no  error  in  the  judgment  of  the  Oourt  of  Appeals, 
and  it  is,  therefore, 

Affmned.. 


CITY  RAILWAY  COMPANY  v.  CITIZENS'  STREET 
RAILROAD  COMPANY. 

APPEAL  FROM  THB  CIBOUrT  OOUBT   OF  THB  nNTTBD  STATES   FOB 
THE  DISTRICT  OF   INDIANA. 

No.  S14.  Argued  March  16,  IT,  1887.- D«ddad  April  19, 1897. 

The  Citizens'  Street  Railway  Company  of  Indianapolis  was  organized  in 
1864  nnder  an  act  of  the  legislature  of  Indiana  of  1861,  authorizing  snch 
a  company  to  be  **  a  body  politic  and  corporation  in  perpetuity."  Janu- 
ary 18,  1864,  the  common  council  of  that  city  passed  an  ordinance  author- 
izing the  company  to  lay  tracks  upon  designated  streets,  and  providing 
that  **  the  right  to  operate  said  railway  shall  extend  to  the  full  time  of 
thirty  years,"  during  which  time  the  city  authorities  were  not  to  extend 
to  other  companies  privileges  which  would  impair  or  destroy  the  rights 
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so  granted.  In  April,  1880,  the  common  council  amended  the  original 
grant  **  so  as  to  read  thirty-seven  years  where  the  same  now  reads  thirty 
years."  The  company,  desiring  to  issue  bonds  to  run  for  a  longer 
period  than  the  thirty  years,  had,  for  that  purpose,  petitioned  the  common 
council  for  an  extension  to  forty-five  years.  The  city  government  was 
willing  to  extend  to  thirty-seven  years,  and  this  was  accepted  by  the 
company  as  a  compromise.  On  the  23d  of  April,  1888,  the  road  and 
franchises  were  sold  and  conveyed  to  the  Citizeus*  Street  Railroad  Com- 
pany, which  sale  and  transfer  were  duly  approved  by  the  city  govern- 
ment. December  18,  1889,  a  further  ordinance  anthorized  the  use  of 
electric  power  by  the  company,  and  provided  how  it  should  be  applied. 
In  accordance  with  its  provisions  the  company,  at  great  expense,  built 
a  power  house,  and  changed  its  plant  to  an  electric  system.  In  April,  1893, 
the  city  council,  claiming  that  the  rights  of  the  company  would  expire  in 
thirty  years  from  January  18,  1864,  granted  to  another  corporation  called 
the  City  Railway  Company  the  right  to  lay  tracks  to  be  operated  by  elec- 
tricity in  a  large  number  of  streets  then  occupied  by  the  tracks  of  the 
Citizens*  Street  Railroad  Company,  whereupon  a  bill  was  filed  in  the  Cir- 
cuit Court  of  the  United  States  by  the  Street  Railroad  Company  against  the 
City  Railway  Company,  to  enjoin  it  from  interrupting  or  disturbing  the 
railroad  company  in  the  maintenance  and  operation  of  its  car  system, 
alleging  that  the  action  of  the  city  council  sought  to  impair,  annul  and 
destroy  the  obligation  of  the  city's  contract  with  the  plaintiff.   Held, 

(1)  That  the  Circuit  Court  had  jurisdiction,  although  both  parties  were 

corporations  and  citizens  of  Indiana; 

(2)  That  the  right  of  repeal  reserved  to  the  legislature  in  the  act  of  1861 

was  not  delegated  to  the  city  government; 

(3)  That  the  circumstances  connected  with  the  passage  of  the  amended 

ordinance  of  April  7,  1880,  operated  to  estop  the  city  from  denying 
that  the  charter  was  extended  to  thirty-seven  years ; 

(4)  That  the  continued  operation  o*  the  road  was  a  sufficient  considera- 

tion for  the  extension  of  the  franchise ; 

(5)  That  the  Citizens'  company  had  a  valid  contract  with  the  city  which 

would  not  expire  until  January  18,  1901,  and  that  the  contract  of 
April  24,  1893,  with  the  City  Railway  Company  was  invalid; 

(6)  But  no  opinion  was  expressed  whether  complainant  was  entitled  to 

a  perpetual  franchise  from  the  city. 

This  was  a  bill  in  equity  by  the  Citizens'  Street  Railroad 
Company  to  enjoin  the  appellant  from  interrupting  or  disturb- 
ing complainant  in  the  construction,  operation  and  mainten- 
ance of  its  street  car  system  in  the  city  of  Indianapolis,  and 
for  the  establishment  of  complainant's  rights  and  the  quieting 
of  its  title  in  that  connection. 

The  facts  of  the  case  are  substantially  as  follows:  In  1861, 
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the  general  assembly  of  the  State  of  Indiana  passed  an  act 
authorizing  the  incorporation  of  street  railway  companies,  the 
second  section  of  which  act  provided  that  the  stockholders  in 
such  companies,  and  their  successors,  should  be  ^^  a  body  poli- 
tic and  corporate  in  perpetuity y  by  the  name  stated  in  the  arti- 
cles of  association"  ;  and  the  eleventh  and  twelfth  sections  of 
which  were  as  follows : 

"Sec.  11.  This  act  may  be  amended  or  repealed  at  the 
discretion  of  the  legislature. 

^^Sec.  12.  Nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  take  away  from  the  common  councils  of  incorpo- 
rated cities  the  exclusive  powers  now  exercised  over  the  streets, 
highways,  alleys  and  bridges  within  the  corporate  limits  of 
such  cities ;  and  all  street  railroad  companies  which  may  be 
organized  under  the  provisions  of  this  act  shall  first  obtain 
the  consent  of  such  common  council  to  the  location,  survey 
and  construction  of  any  street  railroad  through  or  across  the 
public  streets  of  any  city  before  the  construction  of  the  same 
shall  be  commenced." 

Pursuant  to  this  act,  the  Citizens'  Street  Railway  Company 
was  organized  January  15, 1864,  and  on  January  18,  1864,  the 
common  council  of  Indianapolis  passed  an  ordinance,  the  first, 
third  and  fifteenth  sections  of  which  contained  the  following : 

"  Section  1^  Be  it  ordained  hy  the  co?nmon  council  of  the 
city  of  Indianapolis^  That  under  and  by  virtue  of  an  act  of 
the  general  assembly  of  the  State  of  Indiana,  entitled,  ^  An  act 
to  provide  for  the  incorporation  of  street  railroad  companies,' 
approved  June  4,  1861 ;  and  by  virtue  of  the  powers  and 
authority  of  the  common  council  otherwise  by  law  vested, 
consent,  permission  and  authority  are  hereby  given,  granted 
and  duly  vested  unto  the  company  organized  with  E.  B. 
Catherwood  as  president,  a  body  politic  and  corporate  by  the 
name  of  the  Citizens'  Street  Railway  Company  of  Indianapolis, 
and  their  successors,  to  lay  a  single  or  double  track  for  pas- 
senger railway  lines,  with  all  the  necessary  and  convenient 
tracks  for  turnouts,  side  tracks  and  switches,  in,  upon  and 
along  the  course  of  the  streets  and  alleys  of  the  city  of 
Indianapolis  hereinafter  mentioned ;  and  to  keep,  maintain,  use 
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and  operate  thereon  railway  cars  and  carriages  in  the  manner 
and  for  the  time  and  upon  the  conditions  hereinafter  pre- 
scribed." 

'*  Sbo.  3.  The  cars  to  be  used  on  such  tracks  shall  be  oper- 
ated with  animal  power  only.     ..." 

"  Sec.  15.  The  right  to  operate  said  railway  shall  extend  to 
the  full  time  of  thirty  years  from  the  passage  hereof ;  and  the 
said  city  of  IndianapoUs  shall  not,  during  all  the  time  to  which 
the  privileges  hereby  granted  to  said  company  shall  extend^ 
grant  to  or  confer  upon  any  person  or  corporation  any  privi- 
lege which  will  impair  or  destroy  the  rights  and  privileges 
herein  granted  to  the  said  company.    ..." 

The  second  section  of  this  ordinance  named  certain  streets 
upon  which  the  company  was  authorized  to  lay  its  tracks,  and 
in  the  following  year  (1865)  a  supplemental  ordinance  was 
passed  giving  to  the  company  the  right  to  lay  its  tracks  upon 
all  the  streets  or  roads  within  the  corporate  limits  of  the  city, 
and  providing,  in  section  4,  "  that  in  laying,  constructing  and 
operating"  the  same,  the  company  should  be  governed  by  the 
provisions  of  the  ordinance  of  January  18, 1864. 

The  Citizens'  Street  B^way  Company  constructed  and 
operated  its  plant  until  April  23,  1888,  when  it  was  sold  and 
conveyed  to  the  complainant,  the  Citizens'  Street  'EisSLroad 
Company. 

On  April  7, 1880,  the  common  council  passed  another  ordi- 
nance supplemental  to  that  of  1864,  providing  that  section  15 
of  that  ordinance  should  be  amended  so  as  '^  to  read  thirty- 
seven  years,  where  the  same  now  reads  thirty." 

On  April  23,  1888,  an  ordinance  was  passed  approving  the 
sale  and  transfer  of  the  railway  company  to  the  railroad  com- 
pany, and  on  December  18,  1889,  a  further  ordinance  was 
passed,  supplementary  to  that  of  January  18, 1864,  authoriz- 
ing the  use  of  electric  power,  and  providing  the  manner  in 
which  it  should  be  applied.  This  ordinance  was  formally 
accepted  by  the  railroad  company  on  January  4, 1890.  The 
company  thereupon  proceeded  at  very  great  expense  to  build 
a  power  house  and  change  its  plant  to  an  electric  system. 

In  1898  a  dispute  arose  between  the  board  of  public  works. 
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of  the  city  and  the  president  and  directors  of  the  complain^ 
ant  over  the  question  whether  complainant's  franchise  would 
expire  on  January  18,  1894,  thirty  years  from  its  date. 

On  February  6, 1893,  a  further  ordinance  was  passed  declar* 
ing  it  to  be  unlawful  for  any  person  or  corporation  to  cut  or 
dig  into  a  paved  street  without  first  obtaining  from  the  board 
of  public  works  a  written  permit  so  to  do. 

On  April  24,  1893,  pursuant  to  an  act  of  th^  general  assem^ 
bly  of  the  State  quoted  in  the  opintorf,  the  city,  through  its 
board  of  public  works,  entered  into  a  contract  with  the  de- 
fendant—  the  City  Railway  Company  —  giving  it  permission 
to  lay  its  tracks  for  street  railway  lines  to  be  operated  by  elec- 
tricity, or  other  improved  power,  through  a  large  number  of 
streets,  most  of  which  were  already  occupied  by  the  lines  of 
the  complainant  company.  This  contract  was  approved  upon 
the  same  day  by  the  common  council,  and  was  accepted  by  the 
defendant. 

The  bill  averred  that  it  was  impossible  that  electric  cars, 
other  than  complainant's,  could  be  operated  on  such  streets 
without  their  practical  destruction  as  thoroughfares  for  public 
travel.  It  further  set  forth  certain  acts  on  the  part  of  the 
city,  which  are  alleged  to  be  part  of  a  plan  of  the  city  au- 
thorities, in  combination  with  the  defendant,  to  prevent  it 
from  making  extensions  and  improvements  and  from  operat- 
ing its  lines  of  railway ;  and  that  they,  the  city  and  the  defend- 
ant, were  asserting  the  right  of  the  city  to  disregard  and  set 
aside,  by  the  exercise  of  the  legislative  power  conferred  upon 
its  common  council  by  the  legislature  of  the  State  in  the  char- 
ter of  1891,  a  contract  duly  entered  into  and  existing  between 
the  State  and  the  complainant  under  its  charter,  and  between 
the  city  and  the  complainant,  thereby  seeking  to  impair,  annul 
and  destroy  the  obligation  of  such  contracts  in  violation  of 
the  Constitution  of  the  United  States.  This  bill  was  filed  on 
May  11, 1893,  within  a  month  after  the  contract  and  ordinance 
of  April  24. 

A  motion  was  made  to  dismiss  the  bill  upon  the  ground  of 
the  want  of  jurisdiction  in  the  Circuit  Court,  which  was  denied. 
56  Fed.  Rep.  746.     The  bill  was  subsequently  amended,  and 
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the  case  being  put  at  issue  upon  an  answer  and  replication, 
came  on  to  be  heard  upon  the  pleadings  and  proofs,  and 
resulted  in  a  decree,  in  accordance  with  the  prayer  of  the  bill 
and  the  opinion  of  the  presiding  judge,  forever  enjoining  the 
defendant  from  disturbing  the  complainant  in  the  enjoyment 
of  its  rights  to  the  streets,  occupied  by  it  at  the  time  of  the 
commencement  of  the  suit,  and  declaring  the  contract  and 
ordinance  of  April  24,  1893,  to  be  void,  in  so  far  as  they 
attempted  to  confer  upon  the  defendant  company  any  right  to 
the  streets  occupied  by  the  complainant  at  the  commencement 
of  the  suit.  64  Fed.  Rep.  647.  From  this  decree  an  appeal 
was  taken  to  this  court. 

Mr.  Adduoix  C.  Harris  for  appellant. 

Mr,  P.  C,  Knox  and  Mr.  Benjamin.  Harrison  for  appellee. 
Mr.  W.  H.  H.  MiUer,  Mr.  F.  Winter  and  Mr.  John  B.  Elam 
were  on  their  brief. 

Mr.  Justice  Brown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  case  involves  the  right  of  the  Citizens'  Street  Railroad 
Company  of  Indianapolis  to  operate  a  street  railroad  upon  the 
streets  upon  which  it  had  constructed  its  tracks  at  the  com- 
mencement of  this  suit,  as  well  as  the  validity  of  a  certain 
contract,  and  ordinance  ratifying  the  same,  between  the  city 
and  the  City  Railway  Company,  in  so  far  as  the  city  attempted 
to  confer  upon  that  company  a  right  to  lay  its  tracks  upon 
the  streets  already  occupied  by  the  complainant,  or  to  abridge 
its  rights  in  the  use  of  such  streets. 

1.  There  can  be  no  doubt  that  the  Circuit  Court  had  juris- 
diction of  the  case,  notwithstanding  the  fact  that  both  parties 
are  corporations  and  citizens  of  the  State  of  Indiana.  It 
should  be  borne  in  mind  in  this  connection  that  jurisdiction 
depended  upon  the  allegations  of  the  bill,  and  not  upon  the 
facts  as  they  subsequently  turned  out  to  be.  The  gravamen 
of  the  bill  is  that^  under  the  act  of  the  general  assembly  of 
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1861,  and  the  ordinances  of  January  18,  1864,  and  April  7, 
1880,  the  Citizens'  Railroad  Company  had  become  vested 
with  certain  exclusive  rights  to  operate  a  street  railway  in 
the  city  of  Indianapolis,  either  in  perpetuity  or  for  the  term 
of  thirty  years  or  thirty-seven  years,  which  the  city  had 
attempted  to  impair  by  entering  into  a  contract  with  the 
City  Railway  Company  to  lay  and  operate  a  railway  upon 
the  same  streets. 

All  that  is  necessary  to  establish  the  jurisdiction  of  the  court 
is  to  show  that  the  complainant  had,  or  claimed  in  good  faith 
to  have,  a  contract  with  the  city,  which  the  latter  had  at- 
tempted to  impair.  Conceding  that  the  legislature  of  the 
State  alone  had  the  right  to  make  such  grant,  "  it  may,"  as 
was  observed  in  Wright  v.  Nagle^  101  U.  S.  791,  794,  "  exer- 
cise its  authority  by  direct  legislation,  or  through  agencies 
duly  established,  having  power  for  that  purpose.  The  grant, 
when  made,  binds  the  public,  and  is  directly  or  indirectly  the 
act  of  the  State.  The  easement  is  a  legislative  grant,  whether 
made  directly  by  the  legislature  itself  or  by  any  one  of  its 
properly  constituted  instrumentalities."  "The  complainants 
claim,"  as  in  the  case  under  consideration,  "  they  have  such 
a  grant  through  the  agency  of  the  inferior  court,  acting 
under  the  authority  of  the  legislature."  See,  also,  Saginaw 
Oas-Ligkt  Co,  v.  Saginaw  City^  28  Fed.  Rep.  529;  Weston 
V.  Cha7*leston^  2  Pet.  462 ;  JV'ew  Orleans  Water  Works  Co.  v. 
Hivers,  115  JJ.S.eiL 

That  the  complainant  had  a  contract  with  the  city  is  entirely 
clear.  It  was  so  held  by  the  Supreme  Court  of  Indiana  in  the 
Western  Paving  d&  Supply  Co.  v.  Citizens^  Street  Railroad  Co.^ 
128  Indiana,  525,  in  which  the  liability  of  the  company  for 
certain  street  improvements  was  discussed  and  passed  upon. 
It  is  true  that,  by  section  eleven  of  the  original  act  of  1861, 
a  right  was  reserved  to  the  general  assembly  to  amend  or 
repeal  at  their  discretion  the  act  authorizing  the  incorporation  + 
of  street  railway  companies ;  but  that  was  a  right  reserved  to 
the  general  assembly  itself  and  was  never  delegated,  if  in 
fact  it  could  be  delegated,  to  the  common  council  of  the  city. 

That  the  city  did  attempt  to  impair  this  contract  by  the 
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agreement  of  April  24,  1893,  with  the  City  Bailway  Com- 
pany, and  its  ordinance  ratifying  the  same,  is  equally  clear. 
This  contract  was  entered  into  in  pursuance  of  a  supposed 
right  given  by  the  act  of  the  general  assembly  of  March  6, 
1891,  known  as  the  City  Charter,  the  fifty-ninth  section  of 
which  enacted  that  "the  board  of  public  works  shall  have 
power  ...  to  authorize  and  empower  by  contract  tele- 
phone, telegraph,  electric  light,  gas,  water,  steam,  op  street  car 
or  railroad  companies  to  use  any  street,  lilley  or  other  public 
place  in  such  city;  .  .  .  provided,  that  such  contracts 
shall,  in  all  cases,  be  submitted  by  said  board  to  the  council 
of  such  city,  and  approved  by  them  by  ordinance  before  the 
same  shall  take  effect."  This  contract  and  ordinance  of 
April  24,  1893,  even  if  otherwise  valid,  could  not  be  con- 
strued to  interfere  with  the  rights  of  the  complainant  to 
occupy  the  streets  of  the  city  under  the  act  of  1861,  and  the 
ordinance  of  January  18,  1864,  without  coming  in  conflict 
with  that  provision  of  the  Constitution  which  forbids  States 
from  enacting  laws  impairing  the  obligation  of  contracts. 
Whether  the  State  had  or  had  not  impaired  the  obligation 
of  this  contract  was  not  a  question  which  could  be  properly 
passed  upon,  on  a  motion  to  dismiss,  so  long  as  the  complain- 
ant claimed  in  its  bill  that  it  had  that  effect,  and  such  claim 
w^as  apparently  made  in  good  faith,  and  was  not  a  frivolous 
•one.  New  Orleans  v.  New  Orleans  Water  Co.,  142  U.  S. 
79,  88. 

Even  if  the  charter  were  held  to  have  expired  on  January 
'  18,  1894,  —  thirty  years  from  its  date,  —  it  would  not  have  nec- 
essarily affected  the  jurisdiction  of  the  court  to  entertain  this 
bill,  since  it  was  filed  eight  months  before  that  time,  although 
it  might  have  affected  the  right  of  the  complainant  to  a  decree. 
'  Did  the  act  of  1891,  known  as  the  new  charter,  repeal  the 
^act  of  1861  authorizing  the  incorporation  of  railway  com- 
panies ?  In  other  words,  should  it  be  construed  as  an  exer- 
cise of  the  power,  reserved  to  the  State  in  the  eleventh  section 
of  the  act  of  1861,  to  amend  or  repeal  that  act  at  the  discretion 
of  the  legislature  ?  /As  the  act  of  1891  practically  established 
a  new  system  and  vested  the  whole  power  of  the  legislatare 
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o"ver  street  railway  companies  in  the  board  of  public  works  of 
the  several  cities  therein  named,  subject  to  the  approval  of/ 
the  common  council  of  such  cities,  perhaps  it  might  be  con- 
strued to  repeal  the  former,  so  far  as  there  was  a  conflict 
between  the  two  acts;  but  it  certainly  should  not  be  con- 
strued to  act  retrospectively  or  to  aflfect  contracts  entered 
into  prior  to  its  passage,  unless  its  language  be  so  clear  as 
to  admit  of  no  other  construction.  While  it  was  doubtless 
intended  to  authorize  the  board  of  public  works  of  the  cities 
covered  by  the  act  to  contract  for  the  use  of  their  streets  by, 
railway  companies,  there  is  nothing  from  which  can  be  in- 
ferred a  power  to  disturb  or  interfere  with  contracts  already 
existing  —  indeed,  it  is  highly  improbable  that  it  would  ever 
have  delegated  such  a  power  to  a  subordinate  body.  There 
16  always  a  presumption  that  statutes  are  intended  to  operate  . 
prospectively  only,  Shreveport  v.  Cole^  129  U.  S.  39,  and  we.  ' 
see  nothing  in  this  statute  to  rebut  such  presumption. 

2.  In  arguing  the  case  upon  the  merits,  complainant  insisted 
with  great  earnestness  that  inasmuch  as  the  act  of  1861,  pro-, 
viding  for  the  incorporation  of  street  railway  companies,  had, 
declared,  in  section  two,  that  the  stockholders  in  the  com- 
panies organized  under  that  act,  and  their  successors,  should 
be  "  a  body  politic  and  corporate  in  perpetuity,  by  the  name, 
stated  in  the  articles  of  association,"  the  common  council  of 
Indianapolis,  which  by  section  twelve  must  have  given  its. 
consent  "to  the  location,  survey  and  construction"  of  any 
street  railway  before  the  construction  of  the  same  could  be 
commenced,  had  no  power  in  its  ordinance  of  January  18, 1864, 
to  limit  the  right  of  the  complainant  to  operate  its  railway  to 
the  term  of  thirty  years;  and  that  such  ordinance,  though 
valid,  in  so  far  as  it  gave  consent  to  build  and  operate  the. 
railway,  was  invalid,  in  so  far  as  it  attempted  to  abridge  the 
franchise  granted  by  the  general  assembly,  which  existed  in 
perpetuity.  We  do  not,  however,  find  it  necessary  to  express 
an  opinion  upon  this  question,  in  view  of  the  conclusion  we  have 
reached  upon  the  legality  of  the  ordinance  of  April  7, 1880,^ 
amending  section  fifteen  of  the  original  ordinance  by  extendi 
ing  complainant's  franchise  from  thirty  to  thirty-seven  years.. 
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No  question  was  made  respecting  the  validity  of  the  original 
ordinance,  but  the  amended  ordinance  of  April  7,  1880,  was 
attacked,  principally  upon  the  ground  of  a  want  of  considei-a- 
tion  for  the  extension  of  the  franchise  for  seven  years.  The 
facts  connected  ivith  this  amendment  were  substantially  as 
follows :  The  railway  being  mortgaged  for  $200,000,  in  first 
mortgage  bonds  and  $100,000  in  second  mortgage  bonds  at 
seven  per  cent  interest,  at  the  time  of  the  purchase  by  the 
railroad  company,  the  company  was  desirous  of  paying  them 
off,  as  they  were  at  liberty  to  do  under  the  mortgages,  and  of 
renewing  the  loan  in  one  mortgage  at  a  lower  rate  of  interest. 
In  negotiating  with  the  proposed  purchasers  of  the  bonds  it  was 
insisted  that  the  contract  with  the  city  ought  to  be  extended, 
as  the  proposed  new  issue  of  bonds  would  run  beyond  the 
time  fixed  for  the  termination  of  the  contract.  The  manager 
of  the  road  thereupon  applied  to  the  common  council  for  an 
ordinance  amending  section  fifteen  of  the  original  ordinance, 
by  making  it  read  forty-five  years  instead  of  thirty  years.  The 
committee  declined  to  agree  to  this,  but  recommended  as  a 
compromise  an  ordinance  fixing  the  terra  of  the  original  or- 
dinance at  thirty-seven  years  instead  of  forty-five  years.  To 
this  the  company  finally  agreed.  Thereupon  the  common 
council  adopted  the  ordinance  in  question. 

While  this  transaction  cannot  properly  be  termed  a  legal 
consideration  for  the  ordinance,  since  the  negotiation  of  the 
new  loan  was  neither  a  benefit  to  the  city  nor  a  detriment  to 
the  railway  company,  yet  we  tliink  that  the  subsequent 
negotiation  of  the  loan  operates  against  the  city  by  way  of 
estoppel.  All  that  is  necessary  to  create  an  estoppel  in  pats 
is  to  show  that,  upon  the  faith  of  a  certain  action  on  the  part 
of  the  city,  which  it  had  power  to  take,  the  company  incurred 
a  new  liability ;  as,  for  example,  by  the  negotiation  of  a  new 
loan,  and  the  issue  of  a  new  bond  and  mortgage  to  secure  thoj 
same.  Under  such  circumstances,  justice  to  the  bondholders, 
who  have  in  good  faith  invested  their  money  in  reliance  upon 
the  validity  of  such  action,  demands  that  the  city  shall  be 
held  to  its  contract,  notwithstanding  there  may  have  beeitJ 
originally  no  consideration  to  support  it.    The  consequences 
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of  a  different  ruling  would  not  only  destroy  the  credit  of 
the  company,  but  might  be  disastrous  to  the  bondholders, 
the  value  of  whose  investment  would  depend  very  largely 
upon  the  length  of  time  the  bonds  were  to  run.  Experience 
shows  that  the  value  of  bonds  or  debentures  depends  not  only 
upon  the  sufficiency  of  the  security  and  the  rate  of  interest, 
but  upon  the  length  of  time  they  have  to  run  and  the  certainty 
that  they  will  not,  before  the  expiration  of  such  time,  be  called 
in  for  redemption. 

But  however  this  may  be,  it  seems  to  us  that  the  continued 
operation  of  the  road  may  itself  be  regarded  a  sufficient  con- if 
sideration  for  the  extension  of  the  franchise.  This  extension 
was  not  a  mere  gratuity  or  bounty  within  the  case  of  Gravid 
Lodge  v.  City  of  New  Orleans^  166  U.  S.  143,  recently  decided,, 
but  was  an  agreement  to  prolong  the  privilege  of  occupying  the 
streets  of  the  city,  in  consideration  that  the  company  should 
continue  the  facilities  already  afforded  to  its  citizens.  The 
original  ordinance  of  January  18,  1864,  was  plainly  a  proposi-. 
tion  on  the  part  of  the  city  to  grant  to  the  company  the  use  of 
its  streets  for  thirty  years,  in  consideration  that  the  company 
lay  its  tracks  and  operate  a  railway  thereon  upon  certain  con-, 
ditions  prescribed  by  the  ordinance.  This  proposition,  when 
accepted  by  the  company  and  the  road  built  and  operated  as  ) 
specified,  became  a  contract  which  the  State  was  not  at  liberty 
to  impair  during  its  continuance ;  but  if,  at  the  expiration  of 
the  thirty  years,  the  road  had  been  sold  to  another  company, 
and  that  company  had  applied  for  and  obtained  from  the  com- 
mon council  a  franchise  to  occupy  its  streets  for  another  period, 
it  seems  to  be  clear  that  such  a  contract  would  need  no  other 
consideration  to  support  it  than  the  continued  operation  of  the 
road  under  such  conditions  as  the  city  chose  to  impose.  But 
this  is  practically  such  a  case,  since  it  makes  no  difference  in 
principle  whether  the  road  passes  into  the  hands  of  a  new  com- 
pany or  is  retained  by  the  old  one,  or  whether  the  extension  is 
granted  at  the  time  of  or  before  the  original  franchise  expired. 
In  either  case  the  consideration,  viz.,  the  continued  operation 
of  the  road,  is  the  same.  If,  instead  of  extending  the  original 
ordinance  this  ordinance  had  been  surrendered  by  the  com- 
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pany,  and  a  new  one  had  been  enacted  by  which  the  franchise 
was  extended,  it  would  hardly  be  contended  that  the  contin- 
ued operation  of  the  road  would  not  be  a  sufficient  considera- 
tion for  the  new  ordinance.  This  was,  in  reality,  part  of  the 
consideration  upon  which  the  original  franchise  was  granted, 
and  is,  we  think,  a  valuable  consideration  within  the  meaning 
of  the  law,  and  sufficient  to  support  the  extension. 

This  ordinance  is  also  attacked  upon  the  ground  that  it  was 
never  formally  accepted  by  the  company.  There  is  really 
nothing  in  this  contention.  No  formal  resolution  of  acceptance 
is  necessary  in  any  case,  if  the  facts  show  an  actual,  practical 
acceptance  by  the  company,  or  action  which  would  be  only 
explicable  in  case  the  amendment  were  accepted.  There  are 
two  circumstances  in  this  case,  either  of  which  is  sufficient  to 
constitute  an  acceptance. 

Mr.  Johnson,  the  manager  of  the  road,  who  desired  the  ex- 
tension of  the  charter,  applied  for  an  amendment  making  the 
original  section  fifteen  read  forty-five  years  instead  of  thirty 
years,  and  in  that  connection  says:  ''After  a  good  deal  of 
ailment  I  was  finally  forced  to  concede  to  the  wishes  of  the 
committee,  and  they  recommended  to  the  council  an  ordinance 
making  it  read  '  thirty-seven  years,'  instead  of  the  *  forty-five ' 
we  applied  for.  This  ordinance  we  consented  to  in  committee, 
and  afterwards  agreed  to  with  the  council,  as  the  best  we  could 
do  under  the  circumstances."  This  was  sufficient,  as  it  is  uni- / 
versally  held  that  a  previous  request  for  an  ordinance  obviates, 
the  necessity  of  a  subsequent  acceptance.  Atlanta  v.  Gat^ 
City  Gas-Light  Co.^  71  Georgia,  106 ;  1  Morawetz  on  Corpora- 
tions, §  23 ;  Illinois  River  Railroad  Co.  v.  Zirnmer,  20  Illinois, 
654 ;  Lincoln  <&  Kennebec  Bank  v.  Richardson^  1  Maine,  79 ; 
State  V.  Dawson^  22  Indiana,  272;  Newton  v.  Carhery^  5 
Cranch  C.  C.  632 ;  Perkins  v.  Sanders^  66  Mississippi,  733,  739. 

We  are  also  of  opinion  that  an  acceptance  may  be  presumed, 
from  the  fact  that  the  amendment  was  beneficial  to  the  cor-^ 
poration.  United  States  y.  Z^anc^ri^fy^,  12  Wheat.  64, 70 ;  Charles 
River  Bridge  v.  Warren  Bridge^  7  Pick.  344 ;  Commonwealth 
V.  Ctdlen,  13  Penn.  St.  133,  140 ;  Bangor,  Old  Ttrwn  db  Mil- 
ford  Railroad  v.  Smithy  47  Maine,  34,  and  from  the  further 
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fact  that  it  issued  its  bonds,  as  was  contemplated  when  the 
ordinance  was  applied  for,  and  made  them  fall  due  at  th^ 
expiration  of  the  enlarged  franchise. 

There  is  nothing  in  the  so-called  electrical  ordinance  which 
aflfects  this  question.  It  seems  that  in  December,  1889^  the 
common  council  adopted  an  ordinance  amendatory  of  the 
original  ordinance  of  January  18,  1864,  to  the  effect  that 
^Hhe  cars  to  be  used  on  such  tracks  shall  be  operated  with 
animal  or  electrical  power  only."  The  ordinance  further  pro- 
vided that  ''  nothing  herein  contained  shall  be  construed  so  as 
to  lengthen  the  term  of  the  franchise,  enlarge  or  in  any  other 
way  change  or  affect  the  rights  of  the  Citizens'  Street  Rail- 
road Company  of  the  city  of  Indianapolis,  under  said  ordi-'^^ 
nance  of  January  18,  1864,  except  to  authorize  the  use  of 
electrical  as  well  as  animal  power." 

It  was  also  provided  that  the  appellee  should  signify  its 
acceptance  by  writing,  within  sixty  days,  filed  with  the  city 
clerk,  which  was  done. 

At  this  time  there  was  no  law  of  the  State  permitting 
electricity  to  be  used,  and  it  is  now  claimed  that  the  com-f 
mon  council  exceeded  its  powers  in  authorizing  this  change 
to  be  made. 

But  it  seems  that  on  Match  ,%  1891,  fl  law  was  enacted  by 
thp  -general  assfimHy,  declaring  "that  any  street  or  Boi*se 
railroad  heretofore  or  hereafter  organized  .  .  .  may,  with  jf^ 
consent  of  the  common  council  of  the  city  .  .  .  use  elec- 
tricity for  motive  power."  Conceding,  although  not  deciding, 
that  the  city  might  have  exceeded  its  lawful  power  in  author- 
izing the  change  from  animal  power  to  electricity,  in  the 
absence  of  legislative  authority  so  to  do,  we  think  the  act 
of  1891  should  be  construed,  not  only  as  conferring  a  new 
authority  upon  the  city,  but  as^jiattficationjof  what  the  city) 
had  already  done  in  that  direction.  In  view  of  the  large  ex- 
penditures incurred  by  the  company  upon  the  faith  of  this 
ordinance,  it  is  ill  becoming  the  city  to  set  up  its  own  want 
of  power  to  make  it,  when  such  power  was  directly  and 
explicitly  given  a  few  months  thereafter. 

The  fact  that  the  ordinance  declared  that  it  should  not  be 
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SO  construed  as  to  lengthen  the  term  of  the  franchise  under 
the  ordinance  of  January  18,  186i,  is  wholly  immaterial,  since 
the  ordinance  had  been  amended,  changing  the  original  limi- 
tation of  time  from  thirty  to  thirty-seven  years.  In  fact,  the 
ordinance  had  but  a  single  object,  which  was  to  permit  tha 
substitution  of  electric  for  animal  power,  and  it  is  scarcely 
possible  that,  if  either  party  had  understood  that  the  fran- 
chise was  to  expire  in  January,  1894,  four  years  from  the  time 
the  electric  ordinance  was  adopted,  the  complainant  company 
would  have  entered  upon  the  work  of  changing  its  entire 
system  of  street  railway  into  an  electrical  system,  and  in- 
curred the  very  large  expense  necessary  for  that  purpose, 
knowing  that  before  it  could  reap  any  substantial  return 
from  such  an  investment  its  rights  in  the  streets  of  the  city 
would  expire  by  limitation.  The  improbability  becomes  the 
more  apparent  when  it  is  considered  that  it  was  under  no 
compulsion  to  make  the  change,  and  might,  at  its  option, 
have  continued  the  use  of  horse  power  until  the  original 
franchise  had  expired. 

We  are,  therefore,  of  opinion  that  the  complainant  com- 
pany had  a  valid  contract  with  the  city,  under  the  original 
ordinance  of  January  18,  1864,  as  amended  by  the  ordinance  a. 
of  April  7,  1880,  which  will  not  expire  until  January  18, 1901, 
and  that  the  contract  and  ordinance  of  April  24,  1893,  with 
the  defendant  company  is  invalid,  in  so  far  as  it  may  be  con- 
strued to  interfere  with  the  complainant  in  the  construction, 
operation  and  maintenance  of  its  street  car  system  in  the  city 
of  Indianapolis.  But  as  we  are  not  called  upon  to  express  an 
opinion  whether  complainant  is  entitled  to  a  perpetual  fran- 
chise from  the  city. 

The  decree  of  the  court  helovo  mtcst  he  modified  hy  striking 
out  from  the  second  paragraph  the  words  "  without  re- 
gard to  any  limitation  of  time  mentioned  in  any  ordi- 
nance of  the  city,'*^  and,  also,  the  word  ^^ forever,^  and  as 
so  modified  it  is  affirmed. 

Mb.  Justice  Gray  and  Mr.  Justice  White  concurred  in 
the  result. 
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Mb.  Justice  Shirks  was  of  opinion  that  tlie  decree  should 
be  atiirmed  without  modification. 

Mil.  Justice  Hablan  did  not  hear  the  argument  or  par- 
ticipate in  the  decision  of  this  case. 


MOSES  V.  UNITED   STATES. 

ERROR  TO  THE  COURT  OF  APPEALS  FOR  THE   DISTRICT  OF   COLUMBIA. 

.   No.  185.    Argued  March  24.  25,  1897.  —  Decided  April  19. 1897. 

A  bond  to  the  United  States,  conditioned  that  a  property  and  disbursing 
officer  of  tlie  War  Department  shall  faithfully  discharge  his  duties,  and 
faithfully  account  for  public  money  and  property  committed  to  his  charge, 
takes  effect  on  the  day  when  it  is  accepted  by  the  Oovernment,  and  is  to 
be  regarded  as  of  that  date. 

When  it  appears  that  such  a  bond,  duly  signed  by  sureties,  had  been  offered 
to  the  government  official,  and  rejected  by  him  as  not  bearing  seals,  and 
that  it  was  taken  away  by  the  property  and  disbursing  officer,  tlie  prin- 
cipal, and  returned  with  proper  seals,  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the  seals  were  attached  with  the  consent 
of  the  sureties. 

The  order  of  the  Secretary  of  War  directing  the  execution  of  such  a  bond 
was  one  which  he  had  power  to  make,  and,  being  made,  the  disbursing 
officer  was  bound  to  have  it  executed  and  filed. 

The  Chief  Signal  Officer  had  the  right  to  designate  one  of  the  officers  under 
him  as  a  property  and  disbursing  officer  to  whom  should  belong  the  custody 
of  all  government  property  and  funds  pertaining  to  the  office  of  the  Chief 
Signal  Officer,  and  he  further  had  the  power,  under  the  general  direction 
of  the  Secretary  of  War,  to  provide  that  such  officer  should  be  responsible 
for  the  due  execution  of  his  official  duties  ;  and,  a  bond  having  been  given 
for  such  faithful  performance,  and  such  officer  having  been  guilty  of  the 
forgery  of  vouchers  and  the  embezzling  of  public  moneys  officially  re- 
ceived by  him,  such  conduct  was  a  plain  violation  of  his  duty  as  such 
officer,  and  the  condition  of  the  bond,  as  it  plainly  covered  such  conduct, 
was  violated  thereby. 

A  certiflcate  given  to  such  disbursing  officer  before  the  discovery  of  his 
fraud  that  his  accounts  had  been  examined,  found  correct  and  were  closed, 
did  not  operate  to  release  him  or  his  sureties  from  liability  on  the  bond. 

There  was  no  delay  in  the  commencement  of  the  proceedings  against  the 
disbursing  officer,  which  injured  the  sureties,  or  operated  to  release  the 
latter  from  their  liability  under  the  bond. 

The  transcripts  from  the  books  and  proceedings  of  the  Treasury  Department 
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were  admissible  in  evidence  as  sufficient  transcripts  within  Rev.  Stat 

§  886,  and  the  certificate  which  certified  that  the  papers  annexed  thereto 

were  true  copies  of  the  originals  on  file,  and  of  the  whole  of  such  originals, 

was  a  full  compliance  with  the  law. 
Under  circumstances  like  those  disclosed  in  this  case  the  account  between 

the  Government  and  its  officer  may  be  restated,  and  the  sums  allowed  him 

on  fraudulent  vouchers  disallowed. 
The  judgment  recovered  against  the  officer  was  admissible  In  evidence  in  an 

action  against  the  surety  on  his  bond,  although  the  latter  was  no  party 

to  It 

•  On  the  7th  day  of  December,  1880,  First  Lieutenant  H.  W. 
Howgate,  Acting  Signal  Officer,  U.  S.  Array,  sent  in  his  resig- 
nation to  the  Adjutant  General,  at  Washington,  through  the 
Acting  Chief  Signal  Officer.  At  that  time  there  was  in  ex- 
istence paragraph  2394,  United  States  Army  Eegulations, 
which  provided  that  "  An  officer  retiring  from  service  shall 
before  final  payment  produce  certificates  from  the  sevei^ 
accounting  officers  of  non-indebtedness  to  the  United  States, 
and  make  an  affidavit  upon  the  final  voucher,  stating  in  addi- 
tion the  correctness  of  its  several  items,  the  place  of  his  resi- 
dence, and  that  he  is  not  indebted  to  the  United  States  on 
any  account  whatever."  These  certificates  were  obtained  by 
Lieutenant  Howgate,  and  his  resignation  was  accepted  by 
the  President  to  take  effect  December  18,  1880.  On  the  27th 
of  April,  1881,  a  final  payment  was  made  to  him  of  $104, 
being  the  balance  due  him  for  salary,  etc.,  and  his  accounts  as 
then  appearing  on  the  books  of  the  Government  stood  balanced. 
Soon  after  the  date  of  this  final  payment  it  became  evident, 
from  examinations  made  in  the  books  of  the  Government  and 
by  investigations  from  other  sources,  that  Lieutenant  Howgate 
had  perpetrated  gross  frauds  upon  the  Government  by  means 
of  fraudulent  and  forged  vouchers,  which  had  been  accepted 
by  the  Government  as  genuine,  and  upon  which  his  certificates 
for  settlements  had  been  made.  Upon  a  restatement  being 
had,  in  which  these  false  and  fraudulent  vouchers  were  omitted 
from  the  credits  which  had  been  thereby  given  to  him,  it 
appeared  that  he  was  a  defaulter  in  the  sum  of  over  $133,000. 
On  the  24th  of  August,  1881,  an  action  was  commenced  by 
the  Government  against  him  to  recover  over  one  hundred 
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thousand  dollars,  being  the  amount  of  moneys  unlawfully 
drawn  on,  and  obtained  by  him  from  the  United  States  Treas- 
ury, a  list  of  which  was  set  forth  in  the  "  particulars  of  de- 
mand "  accompanying  the  declaration. 

Upon  affidavits  setting  up  certain  facts  showing  the  false 
and  forged  character  of  the  vouchers  an  attachment  was  is- 
sued in  the  action,  and  certain  property  of  his  was  attached. 

The  defendant  appeared  by  attorney,  and  finally  on  the  24th 
day  of  May,  1883,  upon  motion  of  the  district  attorney,  judg- 
ment in  favor  of  the  United  States  against  the  defendant  for 
want  of  a  plea  was  granted,  and  judgment  entered  in  favor 
of  the  plaintifif  against  the  defendant  for  $101,257.08,  with  in- 
terest thereon  from  August  24,  1881. 

By  virtue  of  this  judgment  the  property  which  had  been 
seized  by  virtue  of  the  attachment  issued  in  the  action  was 
sold,  and  the  sum  of  $28,000  was  realized  upon  such  sale,  and 
the  amount  thereof  credited  upon  the  judgment. 

This  present  action  was  commenced  on  the  29th  of  Septem-- 
ber,  1884,  on  a  bond  alleged  to  have  been  executed  by  the 
defendants  named  in  the  action,  being  Henry  W.  Howgate, 
William  13.  Moses  and  Lebbeus  H.  Rogers.  Of  these  defend- 
ants Mr.  Moses  was  the  only  one  served  with  process. 

The  original  declaration  contained  but  one  count,  and  al- 
leged that  the  defendants  "on  the  2d  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
eight,  at  the  district  aforesaid,  by  their  certain  writing  obliga- 
tory, of  that  date,  sealed  with  their  seals,  and  now  here  in 
court  produced,  jointly  and  severally  bound  and  acknowledged 
themselves  to  be  indebted  to  the  plaintiff  in  the  sum  of  twelve 
thousand  dollars,  to  be  paid  to  plaintilBf  on  demand,  yet  though 
requested,  the  said  defendants  have  never  paid  the  same  to 
plaintifif,  but  have  wholly  neglected  and  refused,  and  still  do 
neglect  and  refuse,  so  to  do."  Judgment  for  the  sum  was 
then  demanded. 

The  bond  sued  on  was  introduced  in  evidence  upon  the  trial, 
and  reads  as  follows : 

"Know  all  men  by  these  presents,  that  we,  Henry  W. 
Howgate,  1st  lieut.  20th  U.  S.  Infantry,  William  B.  Moses, 
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Washington,  D.  C,  and  Lebbeus  H.  Rogers,  New  York  City, 
New  York,  are  held  and  firmly  bound  unto  the  United  States 
of  America  in  the  sum  of  ($12,000)  twelve  thousand  dollars, 
lawful  money  of  the  United  States,  to  be  paid  to  the  United 
States ;  for  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves  and  ea^h  of  us,  our  and  each  of  our  heirs,  ex- 
ecutors and  administrators,  for  and  in  the  whole,  jointly  and 
severally,  firmly  by  these  presents. 

"  Sealed  with  our  seals.  Dated  the  —  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
eight,  and  of  the  independence  of  said  States  the  one  hundred 
and  second. 

"The  condition  of  this  obligation  is  such  that  whereas  the 
above-bounden  First  Lieut.  Henry  W.  Howgate,  20th  Inf  t'y, 
has  been  assigned  to  duty  as  a  property  and  disbursing  officer. 
Signal  Service,  U.  S.  A., has  accepted  said  assignment : 

"Now,  if  the  said  1st  Lieut.  Henry  W.  Howgate,  20tli 
Infantry,  shall  and  doth  at  all  times  henceforth  and  during 
his  holding  and  remaining  in  said  office  carefully  discharge 
the  duties  thereof  and  faithfully  expend  all  public  money  and 
honestly  account  for  the  same  and  for  all  public  property 
which  shall  or  may  come  into  his  hands  on  account  of  Signal 
Service,  U.  S.  Army,  without  fraud  or  delay,  then  the  above 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue. 

"  Henry  "W.  Howgate.  [Seal.] 
Lebbeus  H.  Rogers.  [Seal.] 
W.  B.  Moses.  [Seal.] 

"Signed  and  delivered  in  presence  of  — 
"James  A.  Swift, 
Anson  Maltby, 

WitTiesses  as  to  Lebbeus  ZT.  Rogers. 
James  A.  Swift, 

Witness  as  to  W.  B.  Moses^'* 

The  boiid  contained  also  the  justification  of  Mr.  Rogers,  as 
surety,  and  purported  to  have  been  sworn  to  in  the  city  of 
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New  York  on  the  13th  day  of  March,  1878.  It  also  contained 
the  justification  of  Mr.  Moses,  as  surety,  and  purported  to  have 
been  sworn  to  by  him  on  the  14th  day  of  March,  1878,  at 
Washington,  D.  C.  The  bond  also  contained  the  indorsement 
of  Chief  Justice  Cartter  of  the  Supreme  Court  of  the  District 
of  Columbia,  certifying  that  satisfactory  evidence  of  the 
sufficiency  of  the  sureties  to  the  bond  had  been  given  and  that 
he  approsred  the  same. 

A  second  count  to  this  declaration  was  subsequently  added, 
in  which  the  appointment  of  the  defendant  Howgate  to  the 
Signal  Office  at  Washington,  his  assignment  to  duty  there  as 
property  and  disbursing  officer,  the  execution  of  the  bond 
bearing  date  the  —  day  of  March,  1878,  its  delivery  and  the 
condition  contained  in  such  bond,  the  receipt  of  a  large 
amount  of  ])ublic  moneys,  and  the  failure  to  expend  and 
honestly  account  for  the  sum  of  one  hundred  and  thirty-three 
thousand  and  odd  dollars,  were  all  set  forth  at  length  and  in 
detail. 

The  defendant  Moses  filed  several  pleas,  setting  forth  sub- 
stantially the  defences:  (1)  that  the  alleged  writing  was  not 
his  bond ;  (2)  that  it  was  extorted  from  Howgate  without  any 
authority  of  law ;  (3)  that  there  was  no  such  office  created  by 
law  as  was  mentioned  in  the  bond,  and  no  duties  pertaining  to 
the  office  prescribed  by  law  or  by  any  regulation  or  order  of 
any  department  or  officer,  and  that  the  alleged  bond  was 
void  for  uncertainty ;  (4)  that  the  accounting  officer  of  the 
Treasury  had  duly  settled  the  accounts  of  Howgate  and  issued 
to  him  a  certificate  of  non-indebtedness  to  the  United  States, 
of  which  the  defendant  Moses  had  notice,  which  discharged 
him  from  liability  as  surety  on  the  bond ;  (5)  that  Howgate 
had  kept  and  performed  the  condition  of  the  bond. 

Prior  to  the  trial  and  on  the  2d  of  May,  1892,  Moses  died, 
and  the  suit  was  continued  against  his  administrators.  The 
trial  commenced  on  the  22d  of  March,  1893.  To  maintain  its 
case  the  Government  gave  evidence  as  to  the  organization  of 
the  Signal  Service.  It  then  offered  in  evidence  a  duly  certi- 
fied copy  of  the  order,  dated  April  18, 1868,  from  the  Adju- 
tant General's  Office,  directing  Lieutenant  Howgate  to  report 
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for  duty  to  the  Chief  Signal  Officer  of  the  Army.  Also  a  duly 
certified  copy  of  the  order  from  the  office  of  the  Chief  Signal 
Officer  of  the  Army,  dated  Washington,  July  25, 1876,  stating 
that  "  First  Lieutenant  H.  W.  Howgate,  20th  Infantry,  Brevet 
Captain,  U.  S.  A.,  Acting  Signal  Officer's  assistant,  is  hereby- 
assigned  to  duty  'as  property  and  disbursing  officer'  at  this 
office,  together  with  such  other  duties  as  may  be  assigned  to 
him."  Also  copy  of  a  letter  of  Howgate's,  dated  Washington, 
March  26,  1878,  addressed  to  the  Secretary  of  War,  in  which 
he  said:  ''In  compliance  with  what  I  understand  to  be  the 
wishes  of  the  department,  I  have  the  honor  to  enclose  here- 
with a  bond  similar  in  amount  and  form  to  that  given  by  a 
captain  of  the  commissary  department." 

It  appears  from  the  record  that  this  bond  was  referred  by 
the  War  Department  on  the  27th  of  March,  1878,  to  the 
Judge  Advocate  General  for  an  opinion  as  to  its  sufficiency 
and  form ;  that  on  the  same  day  it  was  returned  to  the  Sec- 
retary of  War  by  the  Judge  Advocate  General,  with  a  com- 
munication that  the  bond  was  in  due  form,  "  except  in  that 
it  wants  the  formal  seals  required  to  be  affixed  to  the  signa- 
tures of  the  obligor  and  sureties,  by  standing  order  of  the 
War  Department  of  June  11, 1869."  Whereupon  on  the  29th 
of  March,  1878,  the  bond  was  returned  to  Lieutenant  How- 
gate,  by  order  of  the  Secretary  of  War,  "  to  have  the  proper 
seals  affixed."  On  the  1st  of  April,  1878,  the  bond  was  re- 
turned to  the  War  Department,  accompanied  by  a  written 
communication,  signed  by  Lieutenant  Howgate,  in  which  he 
said  that  the  bond  was  "  respectfully  returned  to  the  Honor- 
able Secretary  of  War  with  seals  affixed  as  per  instructions." 
Thereupon,  and  on  the  2d  day  of  April,  1878,  the  bond  was 
approved.  The  Government  then  called  the  subscribing  wit- 
ness to  the  bond  as  to  Howgate  and  Moses.  The  witness 
proved  their  signatures,  and  that  they  executed  the  bond 
at  the  Signal  Office  in  Washington,  March  14,  1878.  The 
witness  thought,  though  he  was  not  positive,  the  seals  were 
then  on  the  bond.  (In  this  he  must  have  been  mistaken,  as 
the  above  statement  substantially  proves  the  contrary.)  The 
bond  was  then  offered  and  received  in  evidence  under  defend- 


Digiti 


zed  by  Google 


MOSES  V.  UNITED  STATES.  S77 

Opinion  of  the  Court. 

ants^  objections.  The  Government  then  proceeded  to  give 
evidence  to  show  the  breach  of  the  condition  of  the  bond  by 
producing  transcripts  of  books  and  proceedings  of  the  Treas- 
ury Department,  which  it  claimed  were  properly  certified 
under  section  886  of  the  Revised  Statutes  of  the  United 
States,  and  by  producing  witnesses  upon  the  question  of 
the  forgery  of  the  vouchers  by  Howgate. 

Various  other  questions  arose  upon  the  trial  in  regard  to  re- 
quests to  charge  which  are  sufficiently  referred  to  in  the  opinion. 

The  jury  found  a  verdict  for  $12,000  with  interest  from 
September  29,  1884,  and  the  defendants,  the  administrators, 
having  filed  an  admission  of  sufficient  assets  when  admin- 
istered to  satisfy  the  recovery,  judgment  was,  on  the  1st  day 
of  April,  1893,  entered  upon  the  verdict. 

The  defendants'  motion  for  a  new  trial,  for  errors  in  law 
and  upon  exceptions  taken,  was  denied,  and  upon  appeal  to 
the  Court  of  Appeals  the  judgment  was  affirmed,  and  the 
defendants  now  seek  a  review  of  that  judgment  by  this  court. 

Mr.  William  F.  Mattingly  and  Mr.  W.  L.  Cole  for  plaintiffs 
in  error. 

Mr.  Solicitor  General  for  defendants  in  error.  Mr.  An- 
drew B.  Dw^all  filed  a  brief  for  same. 

Mr.  Justice  Peckham,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

Various  errors  are  assigned  in  this  court,  the  first  two  of 
which  allege  that  error  was  committed:  First,  in  admitting 
the  alleged  bond  in  evidence,  there  being  a  material  variance 
in  date  between  the  instrument  offered  and  the  one  described 
in  the  declaration ;  Second,  in  admitting  the  alleged  bond  in 
evidence  when  there  was  no  evidence  tending  to  prove  that  it 
was  sealed  by  W.  B.  Moses. 

(1).  "We  think  there  was  no  material  variance  as  claimed 
by  the  defendants.  The  first  count  in  the  declaration  states 
the  date  of  the  bond  as  the  2d  of  April,  1878.  The  bond  as 
offered  in  evidence  is  dated  the  —  day  of  March,  1878.      la 
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the  second  count  of  the  declaration,  the  bond  sued  on  was 
alleged  to  have  been  dated  the  —  day  of  March,  1878.  The 
bond  was  offered  in  evidence,  while  that  count  stood,  and  as 
it  showed  no  variance  when  compared  with  the  second  count, 
the  defendants'  counsel  said  that  they  were  justified  in  mak- 
ing no  objection  to  its  admission  at  that  time  on  that  ground. 
When  in  the  course  of  the  trial  the  second  count  was  with- 
drawn, by  leave  of  the  court,  it  left  but  the  original  first 
count  in  the  declaration,  and,  thereupon,  the  defendants 
moved  to  strike  out  the  bond  that  had  been  admitted  in 
evidence,  upon  the  ground  that  the  bond  declared  upon  in 
the  first  count  of  the  declaration  is  described  as  a  bond  bear- 
ing date  on  the  2d  day  of  April,  1878,  and  the  bond  which 
was  theretofore  ofifered  in  evidence  by  counsel  for  complainant 
purports  to  bear  date  on  the  —  day  of  March,  1878.  The 
motion  was  overruled,  and  defendants'  counsel  excepted,  and 
it  is  that  exception  upon  which  defendants'  counsel  now  claim 
a  reversal  of  the  judgment. 

It  is  seen  by  reference  to  the  foregoing  statement  of  facts 
that  the  bond  was  finally  sent  back  by  Howgate  to  the  Secre- 
tary of  "War,  with  seals  attached,  in  a  letter  dated  April  1, 
1878,  and  that  it  was  approved,  that  is,  accepted,  April  2, 
1878.  It  is  settled  that  a  bond  of  that  character  takes  effect 
on  the  date  of  acceptance,  and  it  is  from  that  time  that  it 
speaks.  United  States  v.  Le  Baron^  19  How.  73 ;  same  case, 
on  another  review,  4  Wall.  642,  647. 

There  is  no  claim  made  that  there  ever  was  any  other  bond 
than  the  one  put  in  evidence,  nor  that  the  defendants  were 
surprised  or  in  any  way  misled  by  the  difference  in  the  date 
of  the  bond  from  the  date  alleged  in  the  declaration.  The 
objection  is  one  of  the  most  extreme  technicality,  and  does  not 
in  any  way  reach  the  merits  of  the  case. 

The  case  of  Cooke  v.  Graham^s  Administrator^  3  Crancli, 
229,  is  cited  by  the  defendants'  counsel  as  authority  for  the 
claim  that  this  variance  is  fatal.  The  question  there  arose 
upon  a  demurrer,  and  the  decision  is  based  upon  the  old  and 
highly  technical  rules  of  pleading.  Marshall,  Chief  Justice, 
said  that  the  plaintiff  having  declared  upon  a  bond,  dated  the 
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3d  of  October,  and  oyer  being  prayed,  the  bond  appeared  to 
bear  date  of  tbe  3d  of  January  preceding.  By  the  oyer  the 
bond  was  made  a  part  of  the  declaration.  He  said  there  were 
several  pleadings,  and  among  the  rest  a  bad  declaration,  a 
bad  rejoinder,  and  a  special  demurrer  by  the  plaintiff  to  this 
bad  rejoinder.  He  then  said  the  variance  between  the  date  of 
the  bond  declared  upon  and  that  of  the  oyer  is  fatal.  But  the 
principle  of  that  case  has  nothing  to  do  with  that  involved  in 
the  case  at  bar.  The  question  here  does  not  arise  on  demurrer, 
but  in  the  course  of  a  trial  upon  the  merits.  The  bond  having 
been  declared  upon  as  dated  the  2d  of  April,  1878,  is  produced, 
and  is  shown  to  bear  date  the  —  day  of  March,  1878.  Other- 
wise it  is  the  same  bond  in  description  as  that  declared  on, 
with  no  claim  of  there  being  any  other  bond,  and  with  the 
proof  that  the  bond  in  question,  although  dated  on  the — day  of 
March  was  not  accepted  by  the  "War  Department  until  the  2cl 
day  of  April,  1878,  at  which  time  it  became  a  completed  instru- 
ment, and  from  which  time  it  took  effect.  It  is  plain  to  be 
seen  that  no  possible  harm  or  injury  could  occur  to  the  defend- 
ants from  disregarding  this  variance. 

In  Nash  v.  Towne,  6  Wall.  689,  698,  Mr.  Justice  Clifford,  in 
delivering  the  opinion  of  the  court  upon  a  question  of  variance, 
said:  "Formerly  the  rule  in  that  respect  was  applied  with 
great  strictness,  but  the  modern  decisions  are  more  liberal 
and  reasonable.  Decided  cases  may  be  found,  unquestionably, 
where  it  has  been  held  that  very  slight  differences  were  suffi- 
cient to  constitute  a  fatal  variance.  Just  demands  were  often 
defeated  by  such  rulings  until  Parliament  interfered,  in  the 
parent  country,  to  prevent  such  flagrant  injustice.  Federal 
courts  have  possessed  the  power  from  their  organization  to  the 
present  time  to  amend  such  imperfections  in  the  pleadings, 
except  in  cases  of  special  demurrer  set  down  for  hearing,  and 
are  directed  to  give  judgment  according  to  law  and  the  right 
of  the  cause.  Recent  statutes  in  the  States  also  confer  a  lib- 
eral discretion  upon  courts  in  allowing  amendments  to  plead- 
ings, and  those  statutes,  together  with  the  change  they  have 
superinduced  in  the  course  of  judicial  decision,  may  be  said  to 
have  established  the  general  rule  in  the  state  tribunals  that 
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no  variance  between  the  allegations  of  a  pleading  and  the 
proofs  offered  to  sustain  it  shall  be  deemed  material,  unless  it 
be  of  a  character  to  mislead  the  opposite  party  in  maintaining 
his  action  or  defence  on  the  merits.  Irrespective  of  those 
statutes,  however,  no  variance  ought  ever  to  be  regarded  as 
material  where  the  allegation  and  proof  substantially  corre- 
spond."    We  think  this  exception  is  without  merit. 

(2).  We  are  also  of  opinion  that  there  was  no  error  in  ad- 
mitting the  bond  in  evidence,  under  the  objection  that  at  the 
time  it  was  admitted  there  was  no  evidence  tending  to  prove 
that  it  was  sealed  by  Mr.  Moses.  Passing  the  objection  raised 
by  the  defendants  in  error  as  to  the  form  of  pleadings,  and, 
referring  to  the  foregoing  statement  of  facts,  it  appears  that 
at  the  time  the  bond  was  first  tendered  to  the  War  Depart- 
ment it  had  been  signed  and  acknowledged  by  the  principal 
and  his  sureties,  and  the  latter  had  each  made  an  affidavit 
justifying  as  to  his  financial  ability  to  become  such  surety,  and 
that  Howgate  had  presented  the  bond  (without  seals)  to  the 
Secretary  of  War,  as  in  compliance  with  the  directions  of  the 
War  Department. 

The  instrument  being  incomplete  when  first  sent  to  the  de- 
partment, there  was  no  acceptance  of  the  same  at  that  time. 
Its  return  by  the  department  with  the  objection  stated  did 
not  in  any  sense  make  Howgate  the  agent  of  the  Government 
to  procure  seals  to  the  instrument;  the  Government  under- 
took no  such  mission,  and  it  was  not  under  any  obligation  so 
to  do.  It  stood  indifferent  whether  Howgate  procured  those 
seals  or  not ;  he  was  under  obligation  to  present  a  proper  bond 
to  the  department,  and  if  he  did  not  do  so,  the  department 
would  take  its  own  measures  consequent  upon  that  failure. 

We  have  a  case,  therefore,  where  the  proof  is  full  as  to  the 
original  signing  of  the  bond  by  the  sureties;  no  pretence  of 
any  forgery  or  any  irregularity  in  that  respect,  the  only  defect 
being  the  lack  of  seals.  This  defect  was  pointed  out  by  the 
officer  of  the  Government,  and  Howgate  took  back  the  bond 
to  have  the  seals  put  on,  and  in  due  time  he  returned  it  with 
the  seals  upon  it.  There  is  no  direct  evidence  as  to  when  or 
where  the  seals  were  put  on  or  as  to  the  actual  consent  of  the 
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sureties.  Under  these  circumstances,  and  with  the  proof  in 
the  condition  thus  stated,  we  think  the  presumption  is  with 
the  Government,  that  the  seals  were  placed  upon  the  instru- 
ment with  the  consent  of  the  parties,  and  if  there  were  no 
such  consent,  that  is  matter  of  defence  to  be  aflBirmatively 
established.  The  inference  is  very  strong  that  consent  was 
given.  It  has  been  held  that  proof  of  the  execution  of  a 
bond,  taken  with  the  fact  of  possession  by  the  proper  party, 
was  sufficient  to  found  a  presumption  of  proper  delivery  of 
the  bond.  Edelin  v.  SanderSj  8  Maryland,  118.  In  this  case 
the  evidence  clearly  forbids  the  supposition  that  the  principal 
or  the  sureties  contemplated  a  fraud  upon  the  Government, 
or  intended  to  present  to  it  an  incomplete  instrument.  The 
latter  had  already  consented  to  act  as  sureties,  had  signed  the 
paper,  acknowledged  their  signatures,  and  justified  as  to  their 
financial  ability.  The  Government  was  asking  no  favor  of 
them  or  of  Howgate ;  it  had  simply  declined  to  receive  as  a 
good  bond  the  instrument  they  had  executed  for  the  very 
purpose  of  being  accepted  by  the  Government.  No  change 
of  circumstances  is  shown  between  the  original  execution  of 
the  bond  and  its  return  with  the  se^ils  attached  to  it  by  How- 
gate.  The  sureties  were  not  in  the  position  of  having  secured 
what  they  wanted  by  tlie  execution  of  the  instrument  in  the 
manner  originally  shown;  nor  was  the  Government  in  the 
attitude  of  asking  something  more  of  these  sureties  after  they 
bad  secured  the  benefit  for  which  the  paper  had  been  exe- 
cuted. As  the  matter  stood,  when  the  bond  was  returned 
to  Howgate,  he  was  under  the  same  obligation  to  furnish  a 
proper  instrument  that  he  had  ever  been,  and  for  all  that 
appears,  precisely  the  same  reasons  for  signing  the  instru- 
ment originally  still  existed  with  the  sureties  at  the  time 
when  the  seals  were  placed  upon  the  bond.  The  evidence 
is  strong  enough  upon  which  to  base  the  presumption  that 
under  these  circumstances  the  seals  were  placed  upon  the 
bond  with  the  consent  of  the  sureties,  and  the  bond  returned 
to  the  War  Department  properly  executed.  At  least  Sip7*ima 
fade  presumption  to  this  effect  ouglit  to  be  indulged  in  in 
cases  such  as  this  where  bonds  are  furnished  the  Government 
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to  secure  the  proper  performance  of  duty  by  the  obligors  in 
such  bonds.  This  principle  we  think  is  illustrated  in  the 
cases  of  Dair  v.  United  StcUes^  16  Wall.  1,  and  BiMer  v. 
United  States,  21  Wall.  272. 

When  the  officers  of  the  Government  received  this  bond 
for  the  second  time,  and  the  seals  were  then  found  upon  it, 
there  was  nothing  to  attract  their  suspicion  that  the  bond  was 
not  a  proper  instrument,  executed  in  due  form  by  all  the  obli- 
gors. The  fact  that  it  had  once  been  presented  without  seals, 
and  then  when  the  objection  was  taken  to  that  defect  and  the 
instrument  returned  to  Howgate  on  that  account,  it  was  there- 
after again  sent  in  by  Howgate,  one  of  the  obligors,  with  the 
seals  affixed  thereon,  was  not  a  circumstance  of  suspicion  nor 
one  to  raise  any  doubt  as  to  the  consent  of  the  other  obligors 
to  the  placing  of  the  scab  upon  the  instrument  signed  by 
them.  Being  originally  signed  by  them  for  the  purpose  of 
acceptance  by  the  Government,  there  is  no  fact  upon  which  a 
presumption  could  be  based  that  they  would  refuse  to  make 
the  instrument  complete  by  adding  their  seals  when  it  was 
found  that  they  had  been  theretofore  omitted. 

The  cases  cited  by  counsel  for  the  defendants  do  not  impair 
the  strength  of  this  principle,  nor  do  away  with  the  presump- 
tion. Among  the  cases  cited  are  Follett%  Heirs  v.  Rose^  3 
McLean,  332.  The  case  involved  but  a  question  of  fact,  which 
was  submitted  to  a  jury,  whether  an  instrument  that  was  pro- 
duced on  the  trial  and  had  no  seals  attached  to  it,  had  had 
them  attached  when  the  instrument  was  originally  executed 
many  years  prior  thereto.  Edelin  v.  Sanders,  8  Maryland, 
118,  129,  contains  nothing  inconsistent  with  the  presumption 
that  the  seals  in  this  case  were  affixed  with  the  consent  of  the 
obligors. 

In  State  v.  Humhird,  54  Maryland,  327,  the  bond  sued  on 
had  no  seal  opposite  the  name  of  one  of  the  obligors,  and  there 
was  no  evidence  that  he  had  adopted  the  seal  of  any  of  the 
other  parties  to  the  instrument.  It  was  held  that  the  instru- 
ment was  not  his  bond,  because,  in  fact,  there  was  no  evidence  of 
any  seal  belonging  to  him  ever  having  been  affixed,  and  no  such 
seal  was  on  the  instrument  when  it  was  produced  on  the  trial 
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In  Chilton  v.  People^  66  Illinois,  501,  a  bond  was  sued  on, 
while  the  instrument  produced  had  no  seal.  It  was  held  that 
the  fact  that  the  instrument  contained  the  statement  ^'  sealed 
with  my  seal,"  when  there  was  no  seal  or  scroll,  did  not  supply 
the  defect  of  its  absence. 

In  Bamet  v.  Abbott,  53  Vermont,  120,  the  instrument  when 
executed  had  no  seal,  but  when  delivered  to  the  selectmen  it 
was  sealed.  The  evidence  showed  that  the  sureties  did  not 
aflSx  the  seals  themselves,  and  in  fact  authorized  no  one  to 
affix  them  to  the  instrument.  The  court  held  that  it  was 
defectively  executed.  (No  evidence  of  this  nature  is  to  be 
found  in  the  case  at  bar.) 

In  United  States  v.  Zinn,  15  Pet.  290,  311,  the  second  and 
third  counts  of  the  declaration  were  upon  "  an  instrument  in 
writing."  It  was  not  averred  that  it  was  under  seal.  The  instru- 
ment was  executed  under  an  act  of  Congress  providing  for  the 
execution  of  a  bond.  The  defendant  demurred  to  the  two  counts 
and  the  question  was  certified  to  this  court  upon  a  certificate 
of  a  division  of  opinion :  (1)  as  to  whether  the  obligation  set 
out  in  the  declaration,  being  without  seal,  was  a  bond  within 
the  act  of  Congress;  and  (2)  whether  such  instrument  was 
good  at  common  law.  It  was  held  that  the  instrument  was 
not  a  bond  within  the  act,  but  that  it  was  good  at  common 
law.  The  case  went  down  for  further  proceedings,  during 
which  a  trial  was  had  and  the  case  came  again  before  this 
court  on  writ  of  error,  and  it  is  reported  in  1  How.  104.  It 
seems  that  after  the  case  went  down  the  pleadings  in  the  case 
were  altered,  and  finally  a  plea  was  filed  on  the  part  of  the 
defendants  alleging  merely  that  seals  were  affixed  to  the  bond 
without  the  consent  of  the  defendants,  without  alleging  that 
it  was  done  with  the  knowledge  or  by  the  authority  or  direc- 
tion of  the  plaintiffs.  It  was  held  in  the  court  below  that  the 
special  demurrer  to  the  plea  was  bad  and  the  court  gave  judg- 
ment for  the  defendant,  adjudging  that  the  plea  was  sufficient  in 
law.  This  court  held  otherwise,  and  it  was  upon  the  principle 
that  the  placing  of  the  seals  thereon  after  the  execution  of 
the  instrument  was  a  material  alteration  of  it,  but  if  done  by 
a  stranger  and  the  instrument  was  valid  without  the  seals  and 
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was  declared  on  as  such  an  instrument,  the  action  upon  it 
could  be  maintained. 

In  United  States  v.  Nelson^  2  Brock.  64,  the  parties  to  the 
bond  were  sureties,  and  signed  in  blank  before  the  principal,  but 
with  full  knowledge  of  the  purpose  for  which  the  bond  was 
to  be  executed.  The  blanks  were  afterwards  filled  up  in  their 
absence  without  express  authority  from  them,  and  given  to 
the  officers  of  the  United  States,  who  accepted  it.  It  was 
held  by  Marshall,  Chief  Justice,  "  with  much  doubt  and  with 
a  strong  belief  that  this  judgment  will  be  reversed,"  that  the 
law  is  for  defendants.  Under  the  cases  of  Dair^  16  Wall,  1, 
and  Butler^  21  Wall.  272,  it  would  seem  as  if  the  doubts  of 
the  great  Chief  Justice  were  not  entirely  misplaced. 

Not  one  of  these  cases  lays  down  any  principle  which  shows 
the  ruling  of  the  court  below  in  this  case  to  have  been  erro- 
neous. 

We  come  back,  then,  to  a  case  where  the  proof  was  uncon- 
tradicted of  a  signing  of  an  instrument,  reciting  that  it  was 
sealed  (when  in  fact  it  was  not)  and  that  when  sent  to  the 
obligee  it  was  returned  in  order  that  seals  might  be  affixed. 
It  will,  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed, when  the  bond  is  again  presented  with  seals,  that  they 
had  been  inadvertently  omitted,  and  that  the  sureties  had 
consented  to  their  being  placed  upon  the  instrument  in  order 
to  make  it  effective,  a  purpose  which  they  must  have  origi- 
nally intended  when  they  executed  it.  Any  other  presump- 
tion would  tend  to  show  that  the  sureties,  when  signing  the 
instrument,  intended  an  idle  thing ;  that  is,  to  sign  a  paper 
which  would  not  answer  the  purpose  for  which  it  was  then 
executed,  or  else  they  intended  a  fraud  upon  and  to  act  dis- 
honestly towards,  the  Government.  Neither  presumption 
should  be  indulged  in.  The  presumption  called  for  under  the 
circumstances  is  the  one  which  is  based  upon  the  view  that 
the  principal  and  the  sureties  intended  to  act  honestly  and  to 
execute  an  instrument  which  would  be  accepted  by  the  Gov- 
ernment. 

Upon  the  case  as  it  stood  there  was  no  question  to  be  sub- 
mitted to  the  jury  upon  this  bond.     The  presumption  of  a 
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final  due  execution  arose  from  the  evidence  given  on  the  part 
of  the  plaintiffs,  and  as  none  was  given  in  explanation  or  in 
contradiction  of  it,  the  presumption  was  suflBcient  in  law  to 
base  a  finding  of  that  fact  thereon.  We  think  that  no  sufii- 
cient  objection  in  regard  to  the  sealing  of  the  bond  was 
shown,  and  that  this  assignment  of  error  is,  therefore,  not 
made  good. 

(3).  Another  objection  to  the  validity  of  the  bond  is  taken 
by  the  defendants,  which  is,  that  the  bond  was  extorted  colore 
officii^  and  is  void  for  that  reason.  The  defendants  allege  that 
there  was  no  statute  or  regulation  directing  or  permitting  the 
exaction  of  a  bond  from  an  officer  of  the  Army  assigned  to 
duty  in  the  Signal  Service  at  Washington  and  discharging  the 
duties  of  "  property  and  disbursing  officer,"  and  that,  therefore, 
the  bond  exacted  from  Lieutenant  Howgate  was  void.  De- 
fendants' counsel  offered  to  prove  that  some  time  after  he  had 
been  assigned  to  his  position  the  Secretary  of  War,  through 
his  chief  clerk,  directed  that  Lieutenant  Howgate,  before  re- 
ceiving moneys  upon  requisitions  made  by  him,  should  file  a 
bond  as  particularly  stated,  and  if  he  failed  to  file  such  bond 
that  he  should  be  relieved  from  duty  as  disbursing  officer; 
that  Lieutenant  Howgate  protested  against  this  requirement 
for  various  reasons  which  he  stated  to  the  chief  clerk,  who  in- 
formed him  that  the  Secretary  of  War  had  made  his  decision 
upon  the  question  involved  after  due  deliberation,  and  had 
directed  that  unless  he  filed  the  required  bond  he  should  be 
relieved  from  duty  as  disbursing  officer;  that  after  receiving 
this  information  from  the  chief  clerk,  Lieutenant  Howgate  for- 
warded to  the  War  Department  the  bond  upon  which  this 
suit  is  brought.  The  evidence  was  rejected  and  exception 
taken  by  counsel  for  the  defendant.  It  is  now  urged  that 
such  evidence  was  material ;  that  it  showed  that  the  bond 
was  improperly  and  illegally  extorted  from  Lieutenant  How- 
gate under  fear  of  losing  his  position  as  property  and  disburs- 
ing officer,  and  that  the  bond  is  therefore  void. 

We  think  the  evidence  was  properly  excluded,  although 
there  was  no  statute  specially  providing  for  the  execution  of  a 
bond  by  one  occupying  the  position  of  Lieutenant  Howgate. 
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The  order  of  the  War  Department  that  a  bond  should  be  exe- 
cuted was  one  which  the  Secretary  of  War  had  power  to  make. 

It  was  held  in  the  case  of  United  States  v.  Tingey^  6  Pet 
115,  that  the  United  States  had  a  right  to  take  a  bond  to  in- 
sure the  faithful  performance  of  duty  on  the  part  of  an  indi- 
vidual or  officer  where  such  bond  was  voluntarily  given,  and 
was  not  in  violation  of  any  provision  of  law.  The  particular 
bond  in  that  case  was  held  void  as  being  extorted  under  color 
of  office  because  it  was  in  plain  violation  of  the  statute  in 
regard  to  giving  such  bond,  and  it  was  demanded  of  the  party 
upon  the  peril  of  losing  his  office.  The  court  said  under  those 
circumstances  that  the  bond  was  an  illegal  instrument,  '^for 
no  officer  of  the  Government  has  a  right,  by  color  of  his  office, 
to  require  from  any  subordinate  officer,  as  a  condition  of  hold- 
ing office,  that  he  should  execute  a  bond  with  a  condition 
different  from  that  prescribed  by  law.*'  The  court  also  said 
however:  "  That  a  voluntary  bond  taken  by  authority  of  the 
proper  officers  of  the  Treasury  Department,  to  whom  the  dis- 
bursement of  the  public  moneys  is  entrusted,  to  secure  the 
fidelity  in  official  duties  of  a  receiver  or  an  agent  for  disburs- 
ery  of  public  moneys,  is  a  binding  contract  between  him  and 
his  sureties  and  the  United  States ;  although  such  bond  may 
not  be  prescribed  or  required  by  any  positive  law.  The  right 
to  take  such  a  bond  is  in  our  view  an  incident  to  the  duties  be- 
longing to  such  a  department ;  and  the  United  States  having  a 
political  capacity  to  take  it,  we  see  no  objection  to  its  validity 
in  a  moral  or  a  legal  view."  See  also  United  States  v.  Maurice^ 
2  Brock.  96 ;  Jessup  v.  U^iited  States^  106  U.  S.  147,  where  the 
same  views  are  set  forth. 

The  consideration  or  the  condition  of  the  bond  must  not  be 
in  violation  of  law ;  it  must  not  run  counter  to  any  statute ; 
it  must  not  be  either  malum  prohibitum  or  m/ilum  in  se. 
Otherwise  and  for  all  purposes  of  security,  a  bond  may  be 
valid  though  no  statute  directs  its  delivery. 

We  do  not  understand  by  the  decision  in  Peters,  above  cited, 
that  the  meaning  of  the  term  "  voluntary  bond  "  is  that  the 
bond  must  have  been  oflfered  and  pressed  upon  the  Government 
when  never  asked  for  or  demanded  by  it.    It  is  a  voluntary 
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bond  when  it  is  not  demanded  by  any  particular  statute  or 
regulation  based  thereon,  and  when  it  is  not  exacted  in  viola- 
tion of  any  law  or  valid  regulation  of  a  department.  Having 
the  right  to  take  a  bond,  the  Government  in  a  case  like  this 
has  the  right  to  demand  it  from  the  officer,  and  to  say  to  him 
that  if  he  do  not  give  it  he  will  not  be  continued  as  a  "  prop- 
erty and  disbursing  officer  of  the  Signal  Service."  Such  a 
demand  when  complied  with  does  not  amount  to  the  illegal 
exaction  or  extortion  of  the  bond.  The  case  of  a  bond  so  pro- 
cured differs  radically  from  a  case  like  that  of  Tingey  {mpra\ 
inasmuch  as  the  bond  in  the  latter  case  was  extorted  from  a 
reluctant  officer  with  a  condition  therein  contained  different 
from  that  which  the  statute  called  for. 

The  power  of  the  Government  to  take  bonds  in  cases  of  this 
nature  in  the  absence  of  any  law  or  general  regulation  to  that 
effect,  but  by  direction  of  the  head  of  a  department,  was  recog- 
nized again  in  the  case  of  the  United  States  v.  Bradley^  10  Pet. 
343,  359.  In  that  case  the  bond  taken  contained  conditions  be- 
yond those  provided  for  in  the  act  of  Congress,  yet  it  was  held 
that  those  conditions  which  were  within  the  act  were  valid  and 
could  not  be  regarded  as  extorted  from  the  obligor,  although 
they  were  set  forth  in  the  same  instrument  which  contained 
other  and  illegal  conditions.  The  case  of  Tingey  {supra)  was 
cited  by  the  court  and  approved  as  to  the  principle  that  the 
United  States  may  take  a  bond  as  security,  etc.,  when  not  in 
violation  of  any  statute. 

In  this  case  we  think  the  bond  was  a  voluntary  bond  in 
the  sense  that  it  was  not  illegally  extorted  from  the  defend- 
ant Howgate,  under  color  of  office  or  by  threats  from  a  su- 
perior officer ;  that  the  United  States  through  the  Secretary 
of  War  had  the  right  to  demand  a  bond  with  conditions  such 
as  the  bond  in  question  contains,  and  that  it  did  not  cease  to 
be  a  voluntary  bond  merely  because  Lieutenant  Howgate  did 
not  gratuitously  and  without  request  proffer  it  and  ask  that  it 
might  be  received,  or  because  he  was  reluctant  to  give  it,  and 
only  gave  it  upon  the  demand  of  the  Secretary.  Under  the 
facts  developed  in  this  case,  situated  as  Lieutenant  Howgate 
was  with  respect  to  the  public  moneys,  the   United  States, 
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having  the  right  to  take  a  bond,  had  the  right  to  demand 
it  under  penalty  of  refusing  to  permit  him  to  longer  remain 
as  a  disbursing  officer  or  to  further  receive  public  moneys  for 
disbursement  by  him.  An  action  brought  in  the  Southern 
District  of  New  York  by  the  United  Stiites  against  Rogers, 
one  of  the  sureties  on  this  same  bond,  was  decided  in  favor 
of  the  Government  by  the  United  States  District  Court, 
United  States  v.  Rogers^  28  Fed.  Rep.  607,  and  that  judg- 
ment was  affirmed  by  the  United  States  Circuit  Court  in 
the  Southern  District  of  New  York.  Rogers  v.  United  States, 
32  Fed.  Rep.  890.  On  writ  of  error  to  this  court  the  judg- 
ment was  affirmed,  but  not  on  any  ground  affecting  the 
merits.  Both  the  District  and  Circuit  Courts  held  the  bond 
was  good,  and  adjudged  accordingly. 

We  are,  in  view  of  all  the  facts,  of  opinion  that  the  refusal 
to  admit  the  evidence  offered  by  defendants'  counsel  upon  this 
issue  did  not  constitute  any  error  on  the  part  of  the  learned 
trial  court. 

(4).  Another  objection  taken  by  the  defendants  is  that  this 
bond  is  void  for  uncertainty,  because  there  was  no  law  creat- 
ing any  such  position  as  that  '^of  property  and  disbursing 
officer  of  the  Signal  Service,  U.  S.  A.,"  nor  any  law  or  army 
regulation  defining  the  duties  of  any  such  officer. 

The  Signal  Service  Corps  as  a  branch  of  the  Array  was 
known  during  the  war.  After  its  close  and  as  long  ago  as 
1870,  Congress,  by  a  joint  resolution  approved  on  the  9th  d«y 
of  February  of  that  year,  authorized  tiie  Secretary  of  War  to 
provide  for  the  taking  of  meteorological  observations  at  the 
military  stations  and  other  points  in  the  interior  of  the  conti- 
nent, and  forgiving  notice  on  the  northern  lakes  and  seaboard 
of  the  approach  and  course  of  storms.  On  the  28th  of  Febru- 
ary, 1870,  the  Secretary  of  War  addressed  a  written  com- 
munication to  Brigadier  General  Meyer,  Chief  Signal  Officer 
of  the  Army,  in  which,  after  embodying  the  joint  resolution, 
as  above  referred  to,  the  Secretary  of  War  continued:  "In 
view  of  this  enactment,  I  have  to  inform  you  that  you  as  Chief 
Signal  Officer  of  the  Army  are  charged  with  the  duties  to  arise 
under  the  provisions  of  the  same,  subject  to  the  direction  of  the 
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Secretary  of  War."  On  the  10th  of  June,  1872,  one  of  the  ap- 
propriation bills  was  approved,  in  which  was  an  appropriation 
of  $250,000  to  provide  materials  and  to  pay  for  telegraphing 
the  weather  reports  under  the  authority  and  regulations  of 
the  Secretary  of  War;  and  on  the  27th  of  June,  1872,  the 
War  Department  directed,  in  a  Avritten  communication  ad- 
dressed to  the  Chief  of  the  United  States  Signal  Corps,  thai 
such  officer  and  all  persons  who  had  been  or  should  be  there- 
after designated  and  employed  by  him  for  the  taking  of 
meteorological  observations,  etc.,  were  thereby  recognized  and 
appointed  as  agents  of  the  War  Department  for  those  pur- 
poses. By  the  army  appropriation  act  of  1874,  18  Stat.  72, 
it  was  enacted  that  the  Signal  Service  should  be  maintained 
as  then  organized  under  the  authority  of  the  Secretary  of 
War.  Tliereafter  and  on  the  25th  of  July,  1876,  Lieutenant 
Howgate,  then  acting  Signal  Officer  and  assistant  at  Wash- 
ington, was  duly  assigned  by  the  Chief  Signal  Officer  to  duty 
as  "  property  and  disbursing  officer "  at  the  Signal  Office  at 
Washington,  with  such  other  duties  as  might  be  assigned  to 
him.  Appropriations  of  a  similar  nature  to  that  above-men- 
tioned act  for  the  signal  service  have  been  constantly  made 
by  Congress  ever  since. 

The  Revised  Statutes  also  authorized,  §  161,  "The  head  of 
each  department  to  prescribe  regulations  not  inconsistent  with 
law  for  the  government  of  his  department,  the  conduct  of  its 
officers  and  clerks,  and  distribution  and  performance  of  its 
business,  and  the  custody  and  use  and  preservation  of  the 
records,  papers  and  property  pertaining  to  it."  Section  1094 
of  the  Revised  Statutes  recognized  the  existence  of  the  Chief 
Signal  Officer  of  the  Army  of  the  United  States,  and  section 
1195  gave  to  that  officer  the  rank  of  colonel  of  cavalry,  and 
directed  that  under  the  direction  of  the  Secretary  of  War  he 
should  have  charge  of  all  signal  duty  and  of  all  books,  papers 
and  apparatus  connected  therewith. 

Upon  this  evidence  we  think  it  apparent  that  in  the  proper 
conduct  of  his  office  the  Chief  Signal  Officer  had  the  right  to 
designate  one  of  the  officers  detailed  for  service  under  him  as 
a  "property  and  disbursing  officer,"  to  whom  should  belong, 
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as  provided  for  in  the  order  of  such  chief,  the  custody  of  all 
government  property  and  funds  pertaining  to  the  office  of  the 
Chief  Signal  Officer,  and  that  such  Chief  Signal  Officer  had 
the  power,  under  the  general  direction  of  the  Secretary  of 
War,  to  provide  that  the  property  and  disbursing  officer  should 
be  responsible  for  the  due  execution,  of  his  duties  as  such. 
The  Secretary,  among  other  ways,  recognized  and  approved 
the  appointment  of  Howgate  as    a   disbursing    officer   by 
directing  him  to  give  a  bond  as  such  officer,  and  he  thereby 
recognized,  and,  in  effect,  provided,  that  there  should  be  such 
an  office.    Among  the  duties  of  such  an  office  it  is  plain  was 
that  of  receiving  and.  disbursing  those  moneys  which  had  been 
appropriated  by  Congress  for  the  Signal  Service,  and  which 
came  to  him  by  reason  of  his  designation  as  the  property  and 
disbursing  officer  of  that  branch  of  the  service  at  Washington. 
If  all  the  duties  of  such  officer  were  not  clearly  specified  and 
defined  by  law  or  the  regulations  of  the  department  in  which 
he  was  serving,  it  was  at  least  clearly  apparent  that  the  public 
moneys  which  he  received  he  was  bound  to  honestly  disburse 
and  to  account  for  to  the  proper  officers  of  the  Government 
As  a  security  for  the  honest  discharge  of  such  duties  the  bond 
in  question  was  given,  and  one  of  the  conditions  of  the  bond 
was  that  he  should  "faithfully  expend  all  public  moneys  and 
honestly  account  for  the  same,  and  for  all  public  property 
which  shall  or  may  come  into  his  hands  on  account  of  the 
Signal  Service  of  the  United  States  Array  without  fraud  or 
delay."     When  he  was  guilty  of  the  forgery  of  vouchers  and 
the  embezzling  of  the  public  moneys  received  by  him  as  said 
officer,  there  can  be  no  doubt  or  uncertainty  that  such  conduct 
was  a  plain  violation  of  his  duty  as  an  officer,  and  that  the 
condition  of  the  bond  certainly  and  plainly  covered  such  con- 
duct, and  was  violated  thereby. 

The  principle  decided  in  United  States  v.  Bradley^  10  Pet. 
343,  that  bonds  and  other  deeds  may  be,  and  in  many  cases 
are,  good  in  part  and  void  for  the  residue,  where  the  residue 
is  founded  in  illegality  but  not  malum  in  se^  may  be  invoked 
in  this  case.  The  two  conditions  of  the  bond  were,  (1)  that 
Lieutenant  Howgate  should  carefully  discharge  the  duties  of 
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property  and  disbursing  officer  of  tiie  Signal  Service;  and  (2) 
that  be  should  faithfully  expend  all  public  moneys,  and  hon- 
estly account,  etc.,  as  already  stated.  The  condition  that  he 
should  carefully  discharge  the  duties  of  the  office  might,  per- 
haps, be  regarded  as  somewhat  vague,  on  account  of  the  un- 
certainty as  to  what  constituted  all  of  those  duties,  but  there 
is  neither  vagueness  nor  uncertainty  in  the  other  condition, 
above  stated.  If  the  first  condition  were  to  be  held  void  for 
uncertainty,  there  is  no  valid  reason  for  holding  that  the  sec- 
ond condition  is  also  void,  although  not  at  all  uncertain.  When 
the  cause  of  action  consists  in  a  breach  of  that  particular  con- 
dition of  the  bond  which  is  plain,  definite  and  certain,  there  is 
no  reason  for  denying  a  recovery  because  of  the  uncertainty  of 
another  condition  which  need  not  be  referred  to  in  order  to 
sustain  the  action. 

Counsel  for  defendants  ask  "  what  proof  was  there  that  it 
was  the  duty  of  Howgate,  under  a  bond  with  a  penalty  of 
$12,000,  to  receive  and  disburse  the  enormous  sums  charged 
against  him  in  the  *  consolidated  transcript,'  aggregating  the 
sum  of  $1,132,742.32,  in  the  brief  period  of  about  two  years  ? '' 
The  attention  of  the  War  Department  had  been  called  to  the 
Signal  Service  Office  at  Washington  by  reason  of  a  requisition 
for  fifty  thousand  dollars,  in  February,  1878,  to  be  paid  to 
Lieutenant  Howgate  as  disbursing  officer  of  the  Signal  Ser- 
vice. The  answer  to  such  requisition  given  from  the  War 
Department,  among  other  things,  was  that  "  requisitions  for 
advances  should  be  for  a  less  amount  than  fifty  thousand 
dollars,  or  should  not  exceed  twenty-five  thousand  dollars 
at  any  one  time."  The  acts  of  Congress  making  appropria- 
tions for  the  Signal  Service  also  show  that  a  large  amount  of 
public  moneys  would  be  disbursed  in  the  course  of  each  year 
through  the  office  of  the  Chief  Signal  Officer  of  the  Army. 
How  much  that  sum  would  reach  it  was  not  necessary  to 
know  accurately.  A  bond  exacted  for  the  sum  of  $12,000 
was  very  likely  demanded  in  view  of  the  fact  that  frequent 
settlements  were  customary  between  the  officer  and  the  Treas- 
ury Department,  and  that  requisitions  were  not  to  be  made 
for  any  enormous  sum  at  any  one  time.    With  such  checks 
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upon  the  receipt  and  disbursement  of  public  moneys,  it  might 
well  have  been  thought  that  the  amount  demanded  was  suffi- 
cient. Reference  was  also  had  in  the  letter  from  the  War 
Department  to  the  amount  of  the  bond  demanded  of  a  com- 
missary of  subsistence,  having  the  same  rank,  though  in  a 
different  branch  of  the  service,  and  also  charged  with  tlie 
receipt  and  disbursement  of  large  amounts  of  public  moneys. 
A  bond  in  the  same  penalty  as  that  given  by  such  an  officer  was 
evidently  supposed  to  offer  sufficient  security  for  the  Govern- 
ment. Although  when  the  bond  was  executed  it  might  not 
have  been  supposed  that  the  officer  would  have  such  large 
sums  to  disburse,  that  fact  forms  no  defence  to  an  action  on 
the  bond,  which  was  conditioned  for  the  honest  disbursement 
of  the  public  moneys,  whatever  might  be  their  amount. 

So  far  as  this  cause  of  action  is  concerned,  the  bond  is  not 
void  for  uncertainty,  and  the  exception  of  the  defendants  is 
unsustained. 

(5).  The  defendants  also  claim  the  existence  of  error  in  the 
decision  of  the  court  below,  that  the  settlement  of  Howgate's 
accounts  was  not  a  bar  to  the  action.  The  evidence  shows 
that  his  accounts  had  been  regularly  stated  and  passed  by 
the  accounting  officers  of  the  Treasury,  and  a  certificate  given 
him  of  non-indebtedness.  These  facts  the  defendants  say  were 
matters  of  record  in  the  Treasury  Department,  and  they  urged 
that  the  plaintiff  should  therefore  be  estopped  from  maintain- 
ing this  action. 

To  the  same  effect  is  the  objection  that  the  Government  is 
estopped  from  maintaining  this  suit  by  the  inequitable  repre- 
sentations and  conduct  of  their  agents  which  misled  the  surety 
Moses,  to  his  prejudice. 

It  is  necessary  to  see  what  this  alleged  settlement  was  that 
is  set  up  by  the  defendants  as  a  bar  to  the  maintenance  of  this 
action.  It  is  seen  by  reference  to  paragraph  2394  of  the  army 
I'egulations,  which  is  set  forth  in  the  statement  of  facts,  that 
it  was  necessary  to  obtain  certificates  of  non-indebtedness 
before  an  officer  retiring  from  the  service  could  obtain  final 
payment  of  his  salary.  Immediately  upon  his  resignation 
being  offered,  December  7,  1880,  Lieutenant  Howgate  pro- 
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ceeded  to  obtain  the  necessary  certificates.  He  procured 
fi-om  the  Third  Auditor  of  the  Treasury  Department  various 
certificates  under  dates  of  October  1,  December  10  and  23, 
1880,  January  6  and  April  26,  1881.  These  certificates  were 
for  different  quarters  for  the  years  1879  and  1880,  and  certi- 
fied that  the  auditor  had  examined  and  adjusted  the  account 
of  H.  W.  Howgate,  Lieutenant,  20th  Infantry,  A.  S.  O.,  and 
found  the  same  balanced,  '^as  appears  from  the  statement  and 
vouchers  herewith  transmitted  for  decision  and  certification." 

The  last  certificate,  signed  by  the  Third  Auditor,  reads  as 
follows  : 

"  Ceriijicats  of  Non-indebtedness. 

"Trbasury  Depaetment, 
"  Third  Auditor's  Office,  April  26,  1881. 

"It  is  hereby  certified  that  the  accounts  and  returns  of 
H.  W.  Howgate,  Lt.  20th  inf.,  late  acting  signal  officer, 
U.  S.  A.,  have  been  examined,  found  correct  and  are  closed. 

"  This  certificate  is  granted  to  satisfy  the  pay  department 
that  the  above-named  officer  is  not  indebted  to  the  United 
States  on  the  books  of  this  office  at  the  date  hereof." 

Certificates  similar  in  their  nature  were  obtained  from  the 
offices  of  the  Chief  of  Engineers,  the  Quartermaster,  the  Ord- 
nance Department,  Second  Auditor's  Office,  the  Paymaster's 
and  the  Commissary  General's  Departments.  Each  certified 
substantially  that  Howgate  "  was  not  charged  on  the  books . 
of  that  office  as  a  debtor  to  the  United  States,"  or  "that  his 
returns  had  been  received,  examined  and  found  correct,"  or 
'^that  there  were  no  charges  remaining  against  him  on  the 
books  of  the  office." 

There  is  no  proof  that  any  one  of  these  certificates  was  ever 
seen  by  the  sureties  or  was  known  by  them  to  exist,  nor 
is  there  evidence  that  a  settlement  of  any  nature  had  ever 
been  made  between  the  principal  and  his  sureties  based  upon 
or  by  reason  of  the  certificates,  nor  that  the  condition  of  the 
sureties  had  been  at  all  changed  because  of  the  existence  of 
the  certificates  or  any  one  of  them.  The  certificates  were,  of 
course,  based  only  upon  what  appeared  after  an  examination 
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of  the  books  in  each  department.  Undoubtedly  they  were 
prima  facie  evidence  of  the  facts  they  certified  to,  and  in  the 
absence  of  any  evidence  of  mistake  or  of  fraud  attacking  the 
integrity  of  the  items,  or  any  of  them,  appearing  on  the  books 
and  upon  v^hich  the  certificates  were  based,  they  would  be 
conclusive  in  favor  of  the  oificer  in  any  action  against  him. 
Souls  V.  UniUd  States,  100  U.  S.  8,  11;  United  States  v.  Bell, 
111  U.  S.  477 ;  Ex  parte  Randolph,  2  Brock.  447, 475 ;  United 
States  V.  Eckford,  1  How.  250,  263 ;  United  States  v.  Eunt^ 
105  U.  S.  183,  187.  They  would  not,  however,  be  conclusive 
as  against  evidence  of  the  forgery  of  any  vouchers  upon  which 
the  accounts  had  been  founded  and  the  settlement  arrived  at ; 
this  is  too  plain  for  argument. 

It  is  urged,  however,  that  even  if  the  certificates  and  books 
upon  which  they  were  based  would  ordinarily  be  open  to 
explanation  and  would  not  be  regarded  by  the  courts  as  con- 
clusive, the  rule  is  nevertheless  changed  in  this  case  by  the 
action  of  the  oificers  of  the  Government,  by  reason  of  which 
the  Government  is  estopped  from  showing  the  falsity  of  the 
certificates  and  the  forgery  of  the  vouchers.  The  Govern- 
ment is  charged  with  laches  in  failing  to  take  proper  means 
of  enforcing  its  demands  against  Howgate,  and  in  failing  to 
promptly  notify  the  sureties  of  the  fact  of  his  defalcation  and 
of  their  liability  to  respond  on  that  account  to  the*  extent  of 
the  penalty  of  the  bond. 

As  late  as  April  26,  1881,  the  Government  was  ignorant  of 
any  cause  of  suspicion  against  Lieutenant  Howgate,  for  on  that 
date  the  Third  Auditor  of  the  Treasury  Department  certified 
to  the  correctness  of  Howgate's  accounts  and  returns.  Between 
that  time  and  the  24th  of  August,  1881,  the  suspicions  of  the 
oi&cers  of  the  Government  were  aroused,  an  examination  of 
the  books  was  made,  other  investigations  were  entered  upon, 
and  the  facts  of  the  defalcation  discovered,  and  on  the  last- 
named  day  a  suit  was  commenced  against  Howgate  for  the  pur- 
pose of  recovering  the  sum  of  $101,257.08.  The  "  particulars 
of  demand,"  accompanying  the  declaration,  showed  that  the 
suit  was  commenced  to  recover  money  unlawfully  drawn  and 
obtained  by  Howgate  from  the  Treasury  of  the  United  States 
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on  checks  drawn  by  him  on  the  Treasurer  for  the  amount 
stated,  aggregating  the  amount  sued  for  in  the  action.  The 
defendant  appeared  in  the  action  by  attorney,  and  finally 
judgment  for  want  of  an  answer  was  entered  on  the  24th  of 
May,  1883,  and  $28,000,  subsequently  realized  on  the  sale  of 
the  defendant's  property,  was  credited  on  the  judgment. 

The  suit  had  been  commenced  in  the  Supreme  Court  of  the 
District  of  Columbia,  and  Howgate,  the  defendant,  and  Moses, 
one  of  the  sureties  on  his  bond,  were  residents  of  the  city  of 
Washington  in  that  District,  and  had  been  for  many  years. 
It  is  impossible  to  suppose  that  the  fact  of  the  alleged  defalca- 
tion of  Howgate  was  unknown  to  Moses.  The  record  shows 
that  a  personal  service  upon  Howgate  was  not  obtained  for 
the  commencement  of  the  action  against  him,  which  would 
imply  an  inability  to  discover  him  within  the  District  or  else 
his  absence  therefrom.  The  affidavit  used  upon  obtaining  the 
attachment  showed  that  Howgate  was  aware  of  the  investiga- 
tion going  on  in  relation  to  his  accounts,  and  that  with  such 
knowledge  he  suddenly,  and  without  declaring  any  other 
business  or  reason  for  leaving,  left  the  District  without  indi- 
cating how  long  he  would  remain  or  when,  if  ever,  he  would 
return.  The  presumption  is  very  strong  from  all  these  cir- 
cumstances that  Moses,  after  Howgate's  departure  from  Wash- 
ington, knew  of  the  alleged  defalcation  and  of  the  suit  brought 
by  the  Government  against  Howgate.  There  can  be  no  well- 
founded  claim  that  such  suit  was  not  commenced  promptly 
and  there  is  no  evidence  that  it  was  not  prosecuted  with  due 
diligence,  even  though  no  answer  had  been  put  in  up  to  the 
time  when  the  judgment  was  taken.  Various  reasons  might 
have  existed  for  the  delay  between  the  commencement  of  the 
action  and  the  entry  of  judgment,  which  cannot  be  said  to  have 
been  unusual.  There  is  nothing  in  the  fact  that  the  Govern- 
ment sued  Howgate  alone,  without  calling  upon  the  sureties 
in  the  bond  which  would  operate  to  the  injury  of  the  sureties. 
And  there  is  no  evidence  that  the  sureties  suffered  any  dara- 
*^g©  by  reason  of  any  action  or  lack  of  action  on  the  part  of 
the  Government. 

As  to  the  certificates  of  non-indebtedness,  there  is  no  legal 
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presumption  that  the  sureties  had  any  knowledge  that  these 
certificates  had  ever  been  given  to  Howgate  either  at  the 
time  of  or  soon  after  his  resignation,  or  at  all.  The  case  of 
United  States  v.  Alexander^  110  U.  S.  325,  does  not  hold  that 
there  is  any  such  presumption.  In  that  case  the  Secretary  of 
the  Treasury  having  abated  taxes  against  the  defendant,  under 
ail  act  of  Congress,  the  Commissioner  of  Internal  Revenue 
;;ave  notice  of  the  fact  to  the  principals  in  the  bond,  who  then 
gave  the  same  notice  to  their  sureties,  and  the  case  was  not 
decided  on  the  ground  of  any  presumption  of  knowledge  on 
the  part  of  the  sureties  as  to  the  abatement. 

We  have  looked  at  the  cases  cited  by  the  counsel  for  the 
defendants  upon  this  branch  of  the  case.  They  all  show  either 
the  giving  of  notice  to  the  sureties  of  payment  of  the  debt  for 
which  they  were  originally  liable,  or  an  admission  of  pay- 
ment of  the  debt  by  the  holder  thereof,  or  a  declaration  of  the 
holder  of  the  security  that  he  would  exonerate  the  surety,  or 
else  a  reliance  by  the  sureties  upon  some  conduct  of  the  holder 
of  the  security  towards  them,  and  a  necessary  injury  to  them 
if  the  holder  should  be  permitted  to  subsequently  assume  a 
different  attitude.  The  cases  referred  to  are  placed  in  the 
margin.^ 

The  case  here  is  entirely  barren  of  evidence  that  the  sureties 
had  knowledge  of  any  fact  going  towards  their  exoneration, 
or  that  they  acted  or  failed  to  act  in  any  particular  with  refer- 
ence to  their  principal  by  reason  of  the  conduct  of  the  gov- 
ernment officials  or  the  existence  of  the  certificates  mentioned. 
We  are  of  opinion  also  that  no  such  exonerating  fact  existed. 

We  are,  therefore,  unable  to  find  either  in  the  certificates 
alluded  to  or  in  the  action  of  the  officials  connected  with  the 
Government  anything  precluding  the  inquiry  as  to  the  actual 
and  true  state  of  the  accounts  upon  which  the  judgment  in 

^United  State*  v.  Alexander,  110  U.  S.  825;  Harris  v.  Brooks,  21  Pick. 
195 ;  Carpenter  v.  King,  9  Met.  511 ;  Baker  v.  Bnggs,  8  Pick.  121 ;  Taylor  ▼. 
Xo/ima»,  74  Indiana,  418 ;  Thornburgh  y.  Afatfren,  83  Iowa,  880 ;  ChamhersY, 
Cochran,  18  Iowa,  169 ;  Gordon  v.  McCarty,  3  Wharton,  407 ;  Brooking  v.  /hr- 
mers*  Bank,  83  Kentucky,  431 ;  Aaron  v.  Mendel,  78  Kentucky,  427 ;  1  GrecnL 
Ev.  §  207! 


Digiti 


zed  by  Google 


MOSES  V.  UNITED  STATES.  697 

Opinion  of  the  Coart. 

this  case  rests.  The  exception  of  the  defendants  upon  this 
ground  cannot  prevail. 

(6).  The  defendants  also  took  exception  to  the  decision  of 
the  court  below  in  permitting  plaintiff  to  introduce  certain 
transcripts  of  the  books  and  proceedings  of  the  Treasury  De- 
partment for  the  purpose  of  proving  the  actual  state  of  the 
accounts  between  the  Government  and  Howgate.  .  These  tran- 
scripts were  objected  to  on  two  grounds :  (1)  that  they  showed 
on  their  face  that  they  were  mere  statements  of  balances  and 
not  the  entire  account  between  the  parties;  (2)  that  they 
showed  that  the  government  officers  had  made  a  restatement 
of  Howgate's  account  after  he  ceased  to  be  property  and  dis- 
bursing officer,  and  that  there  was  no  authority  for  making 
such  restatement,  and  that  it  was  not  evidence  against  the 
defendants.     We  think  that  neither  objection  is  well  founded. 

The  transcripts  were  received  under  section  886  of  the  Ee- 
vised  Statutes  of  the  United  States,  and  were  certified  to  under 
the  hand  of  the  Secretary  of  the  Treasury  and  the  seal  of  the 
Treasury  Department,  on  the  19th  of  November,  1884.  There 
was  also  a  certificate  from  the  Third  Auditor  of  the  Treasury 
Department  attached  to  the  papers  and  certifying  that  they 
were  transcripts  from  the  books  and  proceedings  of  the  Treas- 
ury Department,  and  that  the  papers  annexed  thereto  were 
true  copies  of  the  originals  on  file  and  of  the  whole  of  said 
originals.  Then  followed  a  copy  of  the  bond,  and  then  another 
certificate  from  the  Third  Auditor  that  he  had  "examined 
and  adjusted  the  account  of  H.  W.  Howgate,  Lieutenant,  20tli 
Infantry,  property  and  disbursing  officer,  Signal  Service,  U.  S. 
Army,  from  April,  1878,  to  September,  1880,  and  found  the 
balance  as  follows  "  (giving  the  balance  for  each  fiscal  year 
for  the  years  1879,  1880  and  1881,  and  resulting  in  a  balance 
due  the  United  States  of  $133,255.22).  This  last  certificate 
thus  made  by  the  Third  Auditor  does  not  purport  to  certify 
to  a  copy  of  the  whole  account  between  the  Government  and 
Howgate.  The  account  which  first  follows  the  certificate  is 
termed  a  "consolidated  settlement,"  and  is  simply  a  summary 
of  the  amount,  giving  only  the  total  amount  due  the  United 
States  for  each  of  the  fiscal  years  stated.    It  does  not  purporc 
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to  be  the  full  account  between  the  parties.  Following  that 
summary  or  "consolidated  account,"  however,  are  the  tran- 
scripts from  the  books  of  the  Treasury  Department,  containing 
the  account  of  Howgate,  "property  and  disbursing  officer, 
Signal  Service  of  the  United  States,  with  the  United  States," 
including  items  of  credits  and  of  disbursements.  In  other 
words,  both  sides  of  the  account  are  given  in  these  transcripts 
and  also  the  items  of  difference ;  that  is,  those  items  of  credit 
which  had  been  originally  claimed  by  and  allowed  to  How- 
gate,  but  which  were  subsequently  disallowed  by  the  account- 
ing officers  of  the  Government  on  a  restatement  of  the  account, 
were  given  in  full.  This  restatement  had  been  made  in  1884, 
on  the  ground  that  many  of  the  vouchers  for  items  that  had 
been  formerly  allowed  Howgate  were  forged  or  otherwise 
fraudulent.  Copies  of  the  alleged  fraudulent  vouchers  are 
also  set  forth.  K,  therefore,  the  so  called  "consolidated 
settlement"  were  inadmissible,  as  not  being  a  full  account,  it 
was  wholly  immaterial,  because  the  same  facts  would  appear 
from  an  examination  of  the  account  between  Howgate  and 
the  United  States,  both  sides  of  which  were  contained  in  the 
other  transcripts  accompanying  that  consolidated  settlement. 

We  think  the  certificate  as  to  those  transcripts  was  entirely 
sufficient,  and  the  transcripts  themselves  were  admissible  as 
sufficient  transcripts  from  the  books  and  proceedings  of  the 
Treasury  Department  within  section  886,  Revised  Statutes,  and 
that  the  certificate  which  certified  that  the  papers  annexed  to 
the  transcript  were  true  copies  of  the  originals  on  file,  and  of 
the  whole  of  such  originals,  was  a  full  compliance  with  law. 
U7iited  States  v.  Pinsoii,  102  U.  S.  548 ;  United  States  v.  Belly 
111  U.  S.  477. 

As  to  the  objection  that  the  transcripts  show  on  their  face 
that  the  accounts  therein  referred  to  had  been  restated  since 
the  acceptance  of  the  resignation  of  Lieutenant  Howgate,  and 
that  there  was  no  authority  to  make  such  restatement,  we 
think  the  objection  untenable.  As  has  been  heretofore  stated, 
there  had  been  no  actual  and  formal  settlement  between  the 
Government  and  Howgate,  and  no  admission  made  by  the  Gov- 
ernment for  the  purpose  of  discharging  him  and  his  sureties 
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from  liability  on  the  bond.  Howgate,  for  the  purpose  of 
obtaining  payment  of  his  own  salary,  had  procured  certain 
statements  from  various  departments,  acknowledging  that  by 
the  books  of  those  departments  he  did  not  appear  indebted  to 
the  Government,  and  by  virtue  of  those  certificates  he  had 
obtained  final  payment  of  his  salary,  but  subsequently  to  that 
time,  when  other  facts  became  known,  causing  an  investigation 
into  the  state  of  the  accounts,  it  became  apparent  that  Lieuten- 
ant Howgate,  at  the  time  when  he  obtained  these  certificates 
of  non-indebtedness,  was  in  truth  a  defaulter,  and  that  he 
owed  the  Government  over  a  hundred  thousand  dollars.  After 
the  final  payment  of  his  salary,  when  these  facts  became 
known,  the  Acting  Chief  Signal  Officer  made  up  a  statement 
of  the  account  between  Howgate  and  the  Government,  which 
showed  in  detail  the  vouchers  and  checks  which  were  known 
to  be  fraudulent,  with  the  names  of  witnesses,  etc.,  which 
statement  was  sent  to  the  Secretary  of  War,  together  with  a 
report  of  the  officer  making  up  the  account  showing  the  true 
state  of  the  account.  After  that  time,  and  in  compliance  with 
the  request  of  the  Solicitor  of  the  Treasury,  the  Secretary  of 
War  sent  to  the  Second  Comptroller  of  the  Treasury  this 
statement  of  the  account,  together  with  a  copy  of  the  report 
of  the  Acting  Chief  Signal  Officer  which  accompanied  it,  and 
the  Secretary  stated  that  the  papers  were  forwarded  to  the 
Second  Comptroller  with  a  view  to  a  restatement  of  the 
accounts  of  Howgate  for  use  in  the  suit  on  his  bond  of  April  2, 
1878. 

It  therefore  appears  that  this  so  called  restatement  of  the 
account  was  no  mere  gratuitous  and  unsolicited  work  on  the 
part  of  the  clerks  of  the  Treasur}^  Department,  but  that  the  re- 
statement was  made  substantially  by  direction  of  the  Secretary 
of  War,  under  the  supervision  of  the  Second  Comptroller  of 
the  Treasury,  and  asked  for  by  the  solicitor  of  that  department, 
and  it  was  all  done  that  from  the  books  a'nd  proceedings  of  the 
Treasury  Department  a  transcript  might  be  made  that  would 
show  the  actual  state  of  the  accounts  between  the  Government 
and  Howgate  after  excluding  these  false  and  forged  vouchers 
upon  which  he  had  obtained  credit  and  by  means  of  which  he 
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was  enabled  to  procure  the  certi&cates  of  non-indebtedness 
above  referred  to.  The  idea  that  under  circumstances  like 
these  there  would  be  no  power  in  the  officers  of  the  Govern- 
ment to  restate  an  account  between  the  Government  and  an 
officer  by  disallowing  credits  given  him  upon  false  and  forged 
vouchers  cannot  be  entertained  for  a  moment.  The  cases 
already  referred  to  in  this  opinion  dispose  of  such  a  claim. 

(7).  One  other  objection  was  taken  upon  the  trial,  and  that 
was  to  the  admission  of  the  judgment  recovered  against  How- 
gate  by  the  Government. 

Neither  surety  was  a  partj'^  to  that  judgment  which  was 
solely  against  Howgate,  and  the  record  in  that  case  was  ad- 
mitted in  evidence  under  the  objection  and  exception  of  the 
defendants.  We  are  of  opinion  that  the  judgment  was  prop- 
erly admitted  in  evidence  against  the  surety.  It  proved,  at 
\easty  prima  facie  a  breach  of  the  bond  by  showing  the  amount 
of  public  moneys  which  Howgate  the  principal  had  failed  to 
faithfully  expend  and  honestly  account  for.  It  was  far  beyond 
the  penalty  in  the  bond,  and,  unexplained,  the  judgment  was 
sufficient  evidence  of  the  breach  of  condition.  Drximmond  v. 
Executors  of  Prestman^  12  Wheat.  515  ;  United  States  v.  Alls- 
hury^  4  Wall.  186 ;  McLaughlin  v.  Bank  of  Potomac^  7  How. 
220 ;  StovaU  v.  Banha^  10  Wall.  583 ;  Washington  Ice  Co.  v. 
Webster,  125  U.  S.  426. 

This  completes  the  examination  of  the  various  qu^tions 
which  were  argued  at  the  bar  by  counsel  for  the  defendants. 
Other  questions  have  been  raised  in  the  briefs  and  have  re- 
ceived our  careful  attention.  We  find  nothing  in  the  record 
which  justifies  a  reversal  of  the  judgment,  and  the  same  is, 
therefore, 

Affirmed. 
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UNITED  STATES  v.  GREATHOUSE. 

APPEAL  FROM  THE  OOUBT  OF  CLAIMS. 

Ko.  284.    Argued  March  25, 1897.  —  Decided  April  19, 1897. 

The  act  of  March  3,  1887,  24  Stat.  505,  c.  359,  providing  for  the  bringing 
of  suits  against  the  Government,  known  as  the  Tucker  act,  did  not 
repeal  so  much  of  section  1069  of  the  Revised  Statutes  as  provides  **  that 
the  claims  of  married  women  first  accrued  during  marriage,  of  persons 
under  the  age  of  twenty-one  years  first  accrued  during  minority,  and  of 
idiots,  lunatics,  insane  persons  and  persons  beyond  the  seas  at  the  time 
the  claim  accrued,  entitled  to  the  claim,  shall  not  be  barred  if  the  peti* 
tion  be  filed  in  the  court  or  transmitted,  as  aforesaid,  within  three  years 
after  the  disability  has  ceased ;  but  no  other  disability  than  those  enu- 
merated shall  prevent  any  claim  from  being  barred,  nor  shall  any  of  the 
said  disabilities  operate  cumulatively." 

The  case  is  stated  in  the  opinion. 

Jdr.  Assistant  Attorney  General  Dodge  for  appellants. 

Mr,  John  G.  Fay  for  appellee. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  Court  of  Claims  on  the  24th 
day  of  April,  1894. 

The  claimant  Greathouse  was  appointed  Consul  General  of 
the  United  States  at  Kanagawa,  Japan,  and  served  in  that 
capacity  from  August  1,  1886,  to  March  31,  1889.  Since 
the  last  named  date  he  has  continuously  resided  in  foreign 
countries,  and  had  not  when  this  cause  was  heard  below 
returned  to  the  United  States. 

During  the  above  period  he  collected  $1795  from  sundry 
persons  for  certifying  invoices  of  goods  shipped  through  the 
United  States  in  transit  to  foreign  countries  and  $61  from 
other  persons  for  certifying  the  value  of  Japanese  currency 
attached  to  such  invoices. 

Under  the  rules  and  regulations  of  the  State  and  Treasury 
Departments  the  fees  so  collected  were  "accounted  for  and 
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paid"  to  the  United  States,  the  first  payment  being  made  on 
January  27,  1887,  and  the  last  on  July  18,  1889. 

On  the  foregoing  facts  found  by  the  Court  of  Claims,  the 
majority  of  that  court  held  as  a  conclusion  of  law  that  the 
claimant  was  entitled  to  recover  from  the  United  States 
$1856,  which  was  the  aggregate  amount  of  the  above  pay- 
ments to  the  United  States. 

As  it  is  a  condition  or  qualification  of  the  right  to  a  judg- 
ment against  the  United  States  in  the  Court  of  Claims  that, 
except  where  the  claimant  labors  under  some  one  of  the 
disabilities  specified  in  the  statute,  the  claim  must  be  put 
in  suit  by  the  voluntary  action  of  the  claimant,  or  be  pre- 
sented to  the  proper  department  for  settlement  within  six 
years  after  suit  could  be  commenced  thereon  against  the 
Government,  Finn  v.  United  States,  123  U.  S.  227,  232,  it  is 
contended  that  the  court  below  erred  in  not  .holding  that  all 
demands  for  sums  paid  by  the  claimant  into  the  Treasury 
prior  to  April  24,  1888,  were  barred  by  limitation,  and  that 
judgment  should  not  have  been  rendered  for  any  sum  in  excess 
of  the  aggregate  amount  paid  by  claimant  into  the  Treasury 
after  that  date. 

By  section  1069  of  the  Revised  Statutes  of  the  United  States 
it  is  provided  that  "every  claim  against  the  United  States, 
cognizable  by  the  Court  of  Claims,  shall  be  forever  barred 
unless  the  petition  setting  forth  a  statement  thereof  is  filed 
in  the  court,  or  transmitted  to  it  by  the  Secretary  of  the 
Senate  or  the  Clerk  of  the  House  of  Representatives  as  pro- 
vided by  law,  within  six  j^ears  after  the  claim  firet  accrues: 
Provided,  That  the  claims  of  married  women  first  accrued 
during  marriage,  of  persons  under  the  age  of  twenty-one 
years  first  accrued  during  minority,*  and  of  idiots,  lunatics, 
insane  persons  and  persons  bej^ond  the  seas  at  the  time  the 
claim  accrued,  entitled  to  the  claim,  shall  not  be  barred  if 
the  petition  be  filed  in  the  court  or  transmitted,  as  aforesaid, 
within  three  years  after  the  disability  has  ceased;  but  no 
other  disability  than  those  enumerated  shall  prevent  any 
claim  from  being  barred,  nor  shall  any  of  the  said  disabilities 
operate  cumulatively." 
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It  will  be  observed  that  by  this  section  "  persons  beyond  the 
seas"  having  claims  against  the  United  States  cognizable  by 
the  Court  of  Claims  were  entitled  to  sue  within  three  years 
after  the  disability  of  absence  was  removed.  As  Greathouse 
was  beyond  the  seas  during  the  whole  period  covered  by  his 
claim  and  up  to  the  institution  of  this  action,  the  limitation  of 
six  years  would  not  apply  to  this  case,  if  the  exception  made 
by  the  Eevised  Statutes  of  '^  persons  beyond  the  seas  "  is  still 
in  force. 

It  is  contended  that  since  the  passage  of  the  act  of  March  3, 
1887,  24  Stat.  505,  c.  359,  entitled  "  An  act  to  provide  for 
the  bringing  of  suits  against  the  Government  of  the  United 
States,"  known  as  the  Tucker  act,  the  limitation  of  six  years 
is  applicable  to  aU  claims  against  the  United  States  cognizable 
by  any  court,  under  whatever  disability  the  claimant  may  have 
labored. 

That  act  provides:  "The  Court  of  Claims  shall  have  juris- 
diction to  hear  and  determine  the  following  matters :.  First. 
All  claims  founded  upon  the  Constitution  of  the  United  States 
or  any  law  of  Congress,  except  for  pensions,  or  upon  any  regu- 
lation of  an  Executive  Department,  or  upon  any  contract,  ex- 
pressed or  implied,  Avith  the  Government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sound- 
ing in  tort,  in  respect  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United  States,  either  in  a  court 
of  law,  equity  or  admiralty,  if  the  United  States  were  suable : 
Provided^  however^  That  nothing  in  this  section  shall  be  con- 
strued as  giving  to  either  of  the  courts  herein  mentioned,  juris- 
diction to  hear  and  determine  claims  growing  out  of  the  late 
civil  war,  and  commonly  known  as  '  war  claims,'  or  to  hear 
and  determine  other  claims,  which  have  heretofore  been  re- 
jected, or  reported  on  adversely,  by  any  court,  department 
or  commission  authorized  to  hear  and  determine  the  same. 
Second.  All  set-offs,  counter-claims,  claims  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  what- 
soever on  the  part  of  the  Government  of  the  United  States 
against  any  claimant  against  the  Government  in  said  court: 
Provided  J  That  no  suit  against  the  Government  of  the  United 
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States  shall  be  allowed  under  this  act  unless  the  same  shall 
have  been  brought  within  six  years  after  the  right  accrued  for 
which  the  claim  is  made." 

The  District  Courts  of  the  United  States  were  given  by 
§  2  of  the  same  act  concurrent  jurisdiction  with  the  Court 
of  Claims  as  to  all  matters  named  in  the  above  section 
where  the  amount  of  the  claim  did  not  exceed  one  thou- 
sand dollars,  the  Circuit  Courts  of  the  United  States  to  have 
such  concurrent  jurisdiction  in  all  cases  where  the  amount  of 
the  claim  exceeds  one  thousand  dollars  and  does  not  exceed 
ten  thousand  dollars. 

It  was  further  provided  by  §  4  that  the  jurisdiction  of 
the  respective  courts  of  the  United  States  proceeding  under 
that  act,  including  the  right  of  exception  and  appeal,  should 
be  governed  by  the  law  then  in  force,  in  so  far  as  the  same 
was  applicable  and  not  inconsistent  with  the  provisions  of  that 
act ;  and  the  course  of  procedure  is  to  be  in  accordance  with 
the  established  rules  of  said  respective  courts,  and  of  such  addi- 
tions and  modifications  thereof  as  they  may  adopt.    §  4. 

By  the  Tucker  act,  section  1079  of  the  Revised  Statutes 
was  expressly  repealed,  and  it  was  declared  that  the  provisions 
of  section  1080  shall  apply  to  cases  under  that  act.    §  8. 

The  ninth  section  of  the  act  provides  that  "  the  plaintiff  or 
the  United  States,  in  any  suit  brought  under  the  provisions  of 
this  act,  shall  have  the  same  rights  of  appeal  or  writ  of  error 
as  are  now  reserved  in  the  statutes  of  the  United  States  in 
that  behalf  made,  and  upon  the  conditions  and  limitations 
therein  contained.  The  modes  of  procedure  in  claiming  an 
appeal  or  writ  of  error  shall  conform  in  all  respects,  as  near 
as  may  be,  to  the  statutes  and  rules  of  court  governing  appeals 
and  writs  of  error  in  like  causes." 

The  act  of  March  3,  1887,  it  will  be  observed,  expressly 
repealed  only  §  1079  of  the  Revised  Statutes,  and  all  laws 
and  parts  of  laws  that  were  inconsistent  with  that  act. 

In  United  States  v.  Jones,  131  U.  S.  1,  16,  it  was  held  that 
the  jurisdiction  given  to  the  Court  of  Claims  by  the  act  of 
1887  was  precisely  the  same  as  that  given  in  the  acts  of  1855 
and  1863,  10  Stat.  612,  c.  122 ;  12  Stat.  765,  c.  92,  with  the 
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addition  that  it  was  extended  by  the  act  of  1887  to  damages, 
liquidated  and  unliquidated,  ''in  cases  not  sounding  in  tort, 
and  to  claims  for  which  redress  may  be  had  either  in  a  court 
of  law,  equity  or  admiralty."  But  it  does  not  follow  that  the 
proviso  of  section  1  of  the  act  of  1887,  declaring  that  "  no  suit 
against  the  Government  of  the  United  States  shall  be  allowed 
under  this  act  unless  the  same  shall  have  been  brought  within 
six  years  after  the  right  accrued  for  which  the  claim  is  made," 
should  be  held  to  have  displaced  every  part  of  section  1069  of 
the  Eevised  Statutes.  The  act  of  1887  only  superseded  such 
previous  legislation  as  was  inconsistent  with  its  provisions. 
It  is  true  that  if  that  act  be  literally  construed,  there  is  some 
ground  for  holding  that  Congress  intended  by  the  proviso  of 
section  1  to  cover  the  whole  subject  of  the  limitation  of  suits 
against  the  Government,  in  whatever  court  instituted.  But 
we  cannot  suppose  that  it  was  intended  to  strike  down  the 
exceptions  made  in  section  1069  of  the  Revised  Statutes  in 
favor  of  "  the  claims  of  married  women  first  accrued  during 
marriage,  of  persons  under  the  age  of  twenty-one  years  firet 
accrued  during  minority,  and  of  idiots,  lunatics,  insane  persons, 
and  persons  beyond  the  seas  at  the  time  the  claim  accrued." 
Those  exceptions  were  not  expressly  abrogated  by  the  act  of 
1887,  and  they  could  be  held  to  be  repealed  only  by  implica- 
tion. But  repeals  by  implication  are  not  favored,  and  when 
two  statutes  cover  in  whole  or  in  part  the  same  matter,  and 
are  not  absolutely  irreconcilable,  effect  should  be  given,  if 
possible,  to  both  of  them.  Frost  v.  Wenie^  157  U.  S.  46,  58 ; 
United  States  v.  Healey,  160  U.  S.  136,  147. 

In  conformity  with  this  principle  we  must  adjudge  that  the 
above  proviso  of  section  1069  of  the  Eevised  Statutes  is  still 
in  force,  because  not  absolutely  inconsistent  with  the  last 
proviso  of  the  act  of  1887;  consequently,  that  the  claim  of 
a  person  who  was  beyond  the  seas  at  the  time  the  claim 
accrued  is  not  barred  until  three  years  shall  have  expired 
after  such  disability  is  removed  without  suit  against  the 
Government.  Although  the  act  of  1887  prescribes  the  limi- 
tation for  suits  "  under  this  [that]  act,"  without  making  any 
exception  in  favor  of  persons  under  disability,  it  should  be 
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interpreted  as  if  the  proviso  in  section  1069  of  the  Eevised 
Statutes  were  added  to  section  1  of  that  act.  We  could  not 
hold  otherwise  without  deciding,  in  effect,  that  the  limitation 
of  six  years  applied  to  claims  accruing  to  married  women  and 
infants  during  their  respective  disabilities,  as  well  as  to  the 
claims  of  idiots,  lunatics  and  insane  persons.  We  are  unwill- 
ing to  hold  that  Congress  intended  any  such  result.  We  may 
add  that  it  was  not  contemplated  that  the  limitation  upon  suits 
against  tiae  Government  in  the  District  and  Circuit  Courts  of 
the  United  States  should  be  different  from  that  applicable  to 
like  suits  in  the  Court  of  Claims. 

It  results  that  as  the  appellee  was  ^'  beyond  the  seas"  at  the 
time  his  demand  first  accrued,  and  had  not  returned  to  this 
country  prior  to  the  institution  of  this  suit,  his  claim  was  not 
barred  by  limitation.  The  judgment  of  the  Court  of  Claims 
—  which  is  not  disputed  upon  any  ground  affecting  the  merits 
of  the  claim  in  suit  —  is  therefore 

Affirmed. 


TEXAS    AND    PACIFIC    RAILWAY    COMPANY    v. 

CODY. 

EBROB  TO  THB  CIRCUIT  COURT  OF  APPEALS   FOR  THE   FIFTH  CIRCUIT. 
No.  246.    Angrued  and  submitted  March  29, 1897.  —  Decided  April  19, 1897. 

The  plaintiff  in  his  declaration  described  himself  as  a  resident  in  Texas, 
and  the  defendant  as  a  railway  company  created  and  existing  under  the 
laws  of  Texas.  The  railway  company  was  in  fact  a  corporation  organ- 
ized under  and  by  virtue  of  acts  of  Congress,  and  in  a  petition  for  the 
removal  of  the  action  from  a  state  court  of  Texas  to  the  Federal  court, 
set  that  forth  as  a  ground  for  removal,  and  the  petition  was  granted, 
and  the  case  was  removed  to  the  Circuit  Court  of  the  United  States,  and 
tried  and  decided  there.  Held^  that  the  Circuit  Court  properly  entertained 
Jurisdiction. 

In  an  action  against  a  railroad  company  to  recover  damages  for  injuries  re- 
ceived by  a  person  travelling  on  a  highway,  by  a  collision  at  a  crossing  of 
the  railroad  by  the  highway  at  grade,  an  instruction  to  the  jury  that  the 
obligations,  rights  and  duties  of  railroads  and  travellers  upon  highways 
crossing  them  are  mutual  and  reciprocal,  and  that  no  greater  care  is  re- 
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quired  of  the  one  than  of  the  other  Is  substantially  correct.     Continental 
Improvement  Co,  v.  Steady  96  U.  S.  161,  followed. 
The  instructions  as  to  damages  were  not  incorrect.    If  the  company  desired 
particular  instructions,  it  should  have  asked  for  them. 

This  was  an  action  oommenoed  by  Henry  D.  Cody  against 
the  Texas  and  Pacific  Eailway  Company  in  the  District  Court 
of  Tarrant  County,  Texas,  and  removed  by  defendant  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Texas. 

Plaintiff  alleged  in  his  petition  that  on  March  4, 1892,  he 
was  injured  at  the  crossing  of  the  track  of  the  defendant  com- 
pany over  Jennings  Avenue  in  the  city  of  Fort  Worth,  Texas, 
by  the  carelessness  and  negligence  of  the  defendant  and  its 
agents  and  servants.  Defendant  demurred  generally  and 
pleaded  the  general  issue,  and,  in  special  pleas,  alleged  the 
contributory  negligence  of  plaintiff  and  his  failure  to  exercise 
due  care  under  the  circumstances.  The  issues  were  submitted 
to  a  jury,  which  found  a  verdict  in  favor  of  plaintiff  for  the 
sum  of  $7500,  on  which  judgment  was  rendered.  The  case 
was  taken  to  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit and  the  judgment  affirmed,  30  U.  S.  App.  183,  whereupon 
it  was  brought  to  this  court  by  writ  of  error. 

Mr.  David  D.  Duncan  for  plaintiff  in  error.  Mr.  John  F. 
DHZon  and  Mr.  Winslow  F.  Pierce  were  on  his  brief. 

Mr,  Ernest  B.  Kruttschmitt^  Mr.  Edgar  H.  Farrar^  Mr. 
Benjamin  F.  Jona%^  Mr.  Hewea  T.  Ourley  and  Mr.  Thomas 
F.  West,  for  defendant  in  error,  submitted  on  their  brief. 

Mr.  Chief  Justice  Fulleb,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  railway  company  raises  a  preliminary  question  of  juris- 
diction. Plaintiff  below  described  himself  in  his  petition  as 
a  resident  of  Tarrant  County,  Texas,  and  alleged  the  Texas 
and  Pacific  Eailway  Company  to  be  "  a  private  corporation, 
created  and  existing  under  the  laws  of  the  State  of  Texas," 
and  that  "  the  defendant  owns  and  operates  a  line  of  railway 
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extending  into  and  running  through  said  Tarrant  County,  and 
into  and  through  the  city  of  Fort  Worth,  Tarrant  County, 
Texas,  and  has  for  the  purpose  of  conducting  and  carrying  on 
its  business  in  the  management  and  operation  of  said  line  of 
railway  an  office  and  agency,  and  an  agent  and  representative 
in  the  city  of  Fort  Worth,  in  said  Tarrant  County,  upon  whom 
citation  may  be  served  in  this  case,  the  name  of  the  said  agent 
being  J.  T.  Clements.'' 

The  defendant  company  filed  its  petition  for  removal  in  due 
time,  which,  in  addition  to  other  necessary  averments,  stated 
^'  that  at  the  commencement  of  this  suit  plaintiff  was  then  and 
still  is  a  citizen  and  resident  of  the  State  of  Texas,  and  that 
your  petitioner  was  then  and  still  is  a  corporation  organized 
under  and  by  virtue  of  certain  acts  of  Congress  of  the  United 
States,  to  wit :  an  act  entitled  ^  An  act  to  incorporate  the 
Texas  and  Pacific  Railway  Company  and  to  aid  in  the  con- 
struction of  its  road  and  other  purposes,'  approved  March  3, 
1871 ;  and  an  act  supplementary  thereto  approved  March  2, 
1872;  and  that  this  is  a  suit  arising  under  the  laws  of  the 
United  States  within  the  meaning  of  the  2d  section  of  an  act 
of  March  3,  1875,  as  amended  by  the  acts  of  March  3,  1887, 
and  August  13,  1888." 

Bond  was  tendered  and  approved  and  the  case  removed 
accordingly.  There  is  no  controversy  over  the  fact  that  the 
defendant  corporation  owed  its  existence  to  acts  of  Congress, 
and  was  entitled  to  remove  the  cause  as  one  arising  under  the 
laws  of  the  United  States  in  accordance  with  the  decision  of 
this  court  in  Pacific  Railroad  Removal  cases,  115  U.  S.  1; 
but  the  railway  company  expresses  apprehension  lest  we  may 
hold  that  jurisdiction  was  not  maintainable  within  the  rule 
laid  down  in  Tennessee  v.  Union  <&  Planters^  Bank,  152  U.  S. 
454,  and  other  cases,  because  plaintiff  below  did  not  allege  that 
defendant  was  a  Federal  corporation,  but  rather  the  contrary. 

The  rule  thus  referred  to,  and  reiterated  in  ChappeU  v.  Water- 
worth,  155  U.  S.'l02;  Postal  Tel.  Cable  Co,  v.  Alabama,  155 
U.  S.  482 ;  and  Oregon  Short  Line  dkc.  Railway  v.  Skottowe, 
162  U.  S.  490,  is  that  under  the  acts  of  March  3,  1887,  c.  373, 
and  August  13,  1888,  c.  866,  a  case  not  depending  on  the  citi* 
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zenship  of  the  parties,  nor  otherwise  speciallj''  provided  for, 
cannot  be  removed  from  a  state  court  into  the  Circuit  Court 
of  the  United  States,  as  one  arising  under  the  Constitution, 
laws  or  treaties  of  the  United  States,  unless  that  appears  by 
the  plaintiff's  statement  of  his  own  claim  ;  and  that,  if  it  does 
not  so  appear,  the  want  cannot  be  supplied  by  any  statement 
in  the  petition  for  removal  or  in  the  subsequent  pleadings. 

By  the  acts  of  Congress  of  1887  and  1888,  the  jurisdiction 
of  the  Circuit  Court  on  removal  by  defendant  (and  defendants 
alone  can  remove)  is  limited  to  such  suits  as  might  have  been 
originally  brought  in  that  court ;  and  it  is  essential  if  the  ju- 
risdiction is  invoked  on  the  ground  that  the  cause  of  action 
arises  under  the  Constitution,  laws  or  treaties  of  the  United 
States  that  this  shpuld  be  asserted.  If  recovery  directly  de- 
pends upon  a  right  claimed  under  the  Constitution,  laws  or 
treaties,  plaintiff's  statement  of  his  case  must  necessarily  dis- 
close the  fact,  and  if  the  action  is  brought  in  the  state  court, 
defendant  can  remove  it.  If,  however,  plaintiff  asserts  no 
such  right,  and  defendant  puts  his  defence  on  the  possession 
of  such  right,  or  its  denial  to  plaintiff,  though  essential  to  his 
recovery,  then  defendant  is  remitted  to  his  writ  of  error  from 
this  court  to  the  state  court  to  test  the  Federal  questions  thus 
raised. 

It  is  obvious  that  in  the  instance  of  diverse  citizenship  a 
different  question  is  presented.  Plaintiff  may  run  his  own 
risk  in  respect  of  the  cause  of  action  on  which  he  proceeds, 
but  he  cannot  cut  off  defendant's  constitutional  right  as  a 
citizen  of  a  different  State  than  the  plaintiff,  to  choose  a  Fed- 
eral forum,  by  omitting  to  aver,  or  mistakenly,  or  falsely, 
stating,  the  citizenship  of  the  parties. 

And  this  must  be  so  also  as  to  Federal  railroad  corporations. 
It  was  held  in  the  Pacific  Railroad  Removal  cases  that  as  all 
the  faculties  and  capacities  possessed  by  such  corporations 
were  derived  from  their  acts  of  incorporation  by  Congress, 
all  their  doings  arose  out  of  those  laws,  and,  therefore,  suits 
by  and  against  them  were  "  suits  arising  under  the  laws  of  the 
United  States."  Conceding  this,  the  principle  applicable  to 
diverse  citizenship  may  reasonably  be  applied  to  them. 

VOL.  CLXVI— 89 
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If  in  this  case  plaintiff  had  simply  described  defendant  by 
its  name,  without  more,  there  would  seem  to  be  no  question 
that,  as  the  corporation  was  judicially  known  to  be  a  Federal 
corporation,  defendant  would  be  entitled  to  remove  the  case 
on  proper  allegations  in  its  petition ;  and  we  think  this  nec- 
essarily follows,  where,  by  some  mistake,  or  otherwise,  the  de- 
fendant is  erroneously  stated  to  be  created  under  state  laws. 
Here  defendant  was  described  as  "a  private  corporation, 
created  and  existing  under  the  laws  of  the  State  of  Texas," 
and  this  was  repeated  in  an  amended  petition,  filed  in  the  Cir- 
cuit Court ;  but  no  motion  to  remand  was  made,  nor  was  the 
propriety  of  the  removal  questioned  in  any  way.  Possibly 
the  pleader  did  not  intend  to  deny  the  Federal  character  of 
the  company,  but  whether  so  or  not,  no  issue  was  or  could  be 
made  as  to  the  source  of  its  corporate  existence. 

Oregon  Short  Line  cfec.  Railway  v.  Skottowe^  162  U.  S. 
490,  is  in  harmony  with  these  views.  That  was  an  action 
brought  in  a  court  of  the  State  of  Oregon  to  recover  for  per- 
sonal injuries  alleged  to  have  been  caused,  in  Oregon,  by  the 
negligence  of  the  defendant  company^.  A  petition  for  removal 
was  filed  and  denied,  and  this  denial  was  approved  by  the  Su- 
preme Court  of  Oregon.  Defendant  was  described  in  the 
complaint  as  "  a  corporation  duly  organized,  existing  and  doing 
business  in  the  State  of  Oregon."  In  the  removal  petition 
the  defendant  was  alleged  to  be  a  consolidated  company,  com- 
posed of  several  railway  corporations  severally  organized  and 
created  under  the  laws  of  the  Territories  of  Utah  and  Wyo- 
ming and  of  the  State  of  Nevada,  and  under  an  act  of  Con- 
gress, approved  August  2,  1882,  c.  372,  22  Stat.  185,  entitled 
"An  act  creating  the  Oregon  Short  Line  Kail  way  Company, 
a  corporation  in  the  Territories  of  Utah,  Idaho  and  Wyoming, 
and  for  other  purposes  "  ;  and  an  act  of  Congress,  approved 
June  20,  1878,  c.  352,  20  Stat.  241,  making  the  Utah  and 
Northern  Railway  Company  a  railway  corporation  in  the  Ter- 
ritories of  Utah,  Idaho  and  Montana. 

This  court  held  that,  so  far  as  appeared,  the  defendant 
company  existed  and  was  doing  business  in  the  State  of  Ore- 
gon solely  under  the  authority  of  that  State,  whether  express 
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or  permissive ;  that  the  acts  of  Congress  referred  to  did  not 
disclose  any  intention  on  the  part  of  Congress  to  confer  powers 
or  rights  to  be  exercised  outside  of  the  Territories  named 
therein,  and  that  the  Supreme  Court  of  Oregon  committed  no 
error  in  affirming  the  action  of  the  trial  court  denying  the 
petition  for  removal. 

We  are  of  opinion  that  the  Circuit  Court  properly  enter- 
tained jurisdiction. 

Turning  to  the  case  on  the  merits,  we  find  no  reason  for 
disturbing  the  judgment  of  the  Circuit  Court  of  Appeals. 
Fourteen  errors  were  assigned  in  that  court  to  the  judgment 
of  the  Circuit  Court,  which  were  reduced  to  six  in  this  court, 
of  which  the  first  was  merely  that  the  Court  of  Appeals  erred 
in  affirming  the  judgment.  The  five  specific  grounds  of  error 
assigned  are  that  the  Circuit  Court  erred  in  refusing  to  give 
each  of  the  following  instructions  asked  for  by  defendant : 

"1.  The  defendant  asks  the  court  to  instruct  the  jury  to 
return  a  veixlict  in  this  case  for  the  defendant." 

"3.  You  are  instructed  that  it  was  the  duty  of  plaintiff 
upon  approaching  the  railroad  track  on  Jennings  Avenue  cross- 
ing, if  he  w^as  hurt  on  said  crossing,  to  stop  and  look  and  listen 
for  the  approach  of  the  train  on  the  track  before  attempting 
to  pass  over  said  crossing,  and  if  you  believe  from  the  evidence 
that  he  failed  to  stop  and  look  and  listen  and  that  in  conse- 
quence of  such  failure  he  was  injured,  you  will  find  for  defend- 
ant, even  though  you  should  believe  from  the  evidence  that 
the  defendant  was  negligent  either  in  respect  to  not  furnish- 
ing a  light  at  said  crossing  or  in  respect  to  not  giving  sig- 
nals of  the  approach  of  the  train  or  was  negligent  in  respect 
to  both  of  such  matters." 

"  7.  You  are  instructed  that  the  rights  of  the  railway  com- 
pany and  of  the  public  are  not  equal,  but  that  the  right  of 
the  company  is  superior  to  the  right  of  the  travelling  public 
on  all  parts  of  its  track,  even  at  crossings." 

And  that  there  was  error  in  that  portion  of  the  charge  re- 
lating to  the  right  of  a  person  crossing  a  railroad  track  to 
expect  the  railroad  company  to  give  the  signals  required  by 
law ;  and  in  that  relating  to  the  damages. 
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There  was  evidence  tending  to  show  that  on  March  4, 1893, 
on  a  very  dark  night,  plaintiff  was  walking  along  Jennings 
Avenue,  in  Fort  Worth,  and  towards  the  track  of  defendant, 
which  he  approached  from  the  south  and  which  crossed  Jeffer- 
son Avenue  at  right  angles ;  that  as  he  approached  he  slack- 
ened his  pace,  walked  slowly,  listened,  looked  and  saw  and 
heard  no  train ;  that  there  was  no  light  on  the  crossing,  no 
bell  ringing,  no  blowing  of  a  whistle  and  no  light  indicating 
the  approach  of  a  train ;  and  that,  as  he  passed  over  the  track, 
he  was  struck  by  a  train  backing  over  the  crossing,  knocked 
down  and  severely  injured.  The  evidence  was  conflicting 
on  the  questions  of  negligence  and  contributory  negligence, 
and  the  Circuit  Court  did  not  err  in  refusing  to  peremptorily 
instruct  the  jury  in  defendant's  favor. 

So  far  as  the  refusal  of  defendant's  instructions,  numbered 
"  3  "  and  "  7  "  is  concerned,  the  charge  must  be  considered  as 
a  whole,  as  however  correct  either  of  them  might  be,  the  court 
was  not  obliged  to  use  the  language  of  counsel,  and  if  the 
jury  were  otherwise  properly  advised  on  these  points  that  was 
sufficient. 

And  this  observation  is  applicable  also  to  the  exception  to 
the  reference  to  the  giving  of  signals.  That  cannot  be  passed 
on  as  an  isolated  proposition. 

After  giving  certain  instructions  requested  by  defendant, 
the  court  instructed  the  jury  as  follows : 

"  In  this  case  the  jury  are  instructed  that  plaintiff  sues  the 
defendant  for  the  sum  of  $10,000,  which  he  says  he  is  entitled 
to  by  reason  of  injuries  inflicted  on  him  by  defendant  company 
in  crushing  his  leg  and  causing  its  amputation,  by  serious  in- 
juries to  his  head,  and  by  the  bodily  and  mental  pain  incident 
and  resulting  from  said  injuries,  as  also  from  his  diminished 
capacity  to  earn  a  living.  He  also  alleges  that  he  has  incurred 
liabilities  for  nursing,  lodging,  attention  and  physician,  in  the 
sum  of  $700. 

"2d.  If  you  believe  from  the  evidence  that  plaintiff  was 
injured  on  defendant's  track  east  of  Jennings  Avenue,  then 
you  will  find  for  the  defendant. 

"  8d.   If,  however,  the  jury  find  from  the  evidence  that  the 
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plaintiff  was  injured  by  the  defendant  on  its  track  on  the  cross- 
ing of  Jennings  Avenue  in  Fort  Worth,  then  you  are  instructed 
that  the  statutes  of  the  State  of  Texas  provide '  that  each  loco- 
motive engine  shall  have  on  it  a  bell  or  a  steam  whistle,  and 
that  the  bell  shall  be  rung  or  the  Avhistle  blown  at  the  distance 
of  at  least  eighty  rods  from  the  place  where  the  railroad  shall 
cross  any  road  or  street,  and  to  be  kept  ringing  or  blowing 
until  it  shall  have  crossed  such  road  or  street  or  stopped.' 

"  4:th.  The  plaintiff,  if  he  was  injured  on  Jennings  Avenue 
while  attempting  to  cross  defendant's  track,  was  required  to 
use  due  care  himself  to  avoid  danger.  The  care  which  a  per- 
son who  crosses  a  railroad  track  on  a  street  in  a  city  is  required 
to  use  is  a  question  of  fact  for  the  jury.  It  varies  with  the 
surrounding  circumstances.  Such  person  is  required  to  use 
due  care  to  avoid  danger ;  should  he  not  do  so,  and  his  own 
negligence  is  the  proximate  cause  of  his  injuries,  he  cannot 
recover,  although  the  railroad  company  may  not  have  given 
the  signals  which  the  law  requires  to  indicate  the  approach  of 
the  train. 

"  5th.  Should  yo.u  believe  from  the  evidence  that  the  plain- 
tiff knew,  or  by  the  use  of  reasonable  diligence  might  have 
known,  of  the  approach  of  defendant's  train,  and  thereby  have 
avoided  the  danger,  then  j'^ou  will  find  for  the  defendant. 

"  6th.  If,  on  the  other  hand,  you  believe  from  the  evidence 
that  the  plaintiff's  negligence  was  not  the  proximate  cause  of 
his  injuries  and  that  plaintiff,  without  fault  on  his  part,  was 
injured  by  defendant  at  Jennings  Avenue  crossing  through 
want  of  proper  care  on  the  part  of  the  defendant,  then  you 
will  find  for  plaintiff,  in  any  sum  not  to  exceed  $10,000. 

"  A  person  attempting  to  cross  a  railroad  track  has  the  right 
to  expect  that  the  railroad  will  give  the  signals  required  by 
law,  and  if  he  is  without  fault  and  such  neglect  on  the  part  of 
the  road  results  in  his  injury,  then  he  can  recover. 

"  7th.  The  degree  of  care  that  was  proper  care  on  the  part 
of  the  plaintiff  and  defendant  must  fit  and  grow  out  of  the 
time,  the  occasion  and  circumstances.  If  the  night  was  dark 
and  misty  and  no  arc  light  or  other  light  lit  up  the  crossing  at 
Jennings  Avenue,  then  to  the  extent  that  such  facts,  if  at  all, 
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increased  the  danger  at  the  crossing  of  Jennings  Arenue,  then 
to  that  extent  was  greater  care  and  prudence  required  of  both 
plaintiff  and  defendant  at  said  crossing. 

"8th.  The  care  to  be  exercised  is  such  as  an  ordinary 
prudent  man  would  exercise  under  similar  circumstances. 
This  is  the  true  rule  whether  applied  to  the  alleged  negli- 
gence of  the  railroad  company  or  the  alleged  contributory 
negligence  of  the  plaintiflf,  and  what  is  due  care  under  a  given 
state  of  facts  must  be  determined  by  the  jury  by  applying 
the  rule  as  to  what  in  their  judgment  a  man  of  ordinary  pru- 
dence would  have  done  under  the  circumstances  shown  by  the 
evidence. 

"  9th.  If  plaintiff  was  injured  at  the  crossing  of  Jennings 
Avenue  over  defendant's  track  and  his  failure  to  use  the  care 
that  a  person  of  ordinary  prudence  would  have  used  under 
the  circumstances  was  the  proximate  cause  of  his  injuries  then 
he  cannot  recover  although  defendant  may  have  also  been 
guilty  of  negligence  in  the  matter  of  failing  to  ring  the  bell 
on  the  engine  or  in  some  other  matter." 

We  think  that  this  gave  the  law  to  the  jury  with  sub- 
stantial correctness  and  fully  covered  all  that  the  company 
had  the  right  to  demand. 

The  Circuit  Court  applied  the  settled  rule  as  expounded  by 
Mr.  Justice  Bradley  in  Cojitineiital  Impt'oveineixt  Company  v. 
Stead,  95  U.  S.  161.  That  was  the  case  of  a  collision  of  a 
special  railroad  train  with  a  wagon.  There  was  evidence 
tending  to  show  that  the  plaintiff,  who  was  driving  the 
wagon,  looked  to  the  southward,  from  which  direction  the 
next  regular  train  was  to  come,  and  did  not  look  northwardly 
from  which  this  train  came;  that  his  wagon  produced  much 
noise  as  it  moved  over  the  frozen  ground;  that  his  hearing 
was  somewhat  impaired ;  and  that  ho  did  not  stop  before 
attempting  to  cross  tiie  track.  The  evidence  was  conflicting 
as  to  whether  the  customary  and  proper  signals  were  given 
by  those  in  chjirge  of  the  locomotive,  and  as  to  the  rate  of 
speed  at  which  the  train  was  running  at  the  time.  The 
counsel  for  tiie  railroad  company  requested  the  court  to 
give  certain  specific  instructions,  to  the  general  effect  that 
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the  plaintiff  should  have  looked  out  for  the  train,  and  was 
chargeable  with  negligence  in  not  having  done  so ;  and  that 
it  is  the  duty  of  those  crossing  a  railroad  to  listen  and  look 
both  ways  along  the  railroad  before  going  on  it,  and  to 
ascertain  whether  a  train  is  approaching  or  not.  The  trial 
judge  refused  to  adopt  the  instructions  framed  by  counsel,  and 
charged  that  both  parties  were  bound  to  exercise  such  care  as 
under  ordinary  circumstances  would  avoid  danger ;  such  care 
as  men  of  common  prudence  and  intelligence  would  ordi- 
narily use  under  like  circumstances;  that  the  amount  of  care 
required  depended  upon  the  risk  of  danger;  and  explained 
the  circumstances  which  bore  on  that  question.  He  charged, 
in  short,  that  the  obligations,  rights  and  duties  of  railroads 
and  travellers  upon  highways  crossing  them  are  mutual  and 
reciprocal,  and  no  greater  degree  of  care  is  required  of  the 
one  than  of  the  other. 

Mr.  Justice  Bradley  said :  "  If  a  railroad  crosses  a  common 
road  on  the  same  level,  those  travelling  on  either  have  a  legal 
right  to  pass  over  the  point  of  crossing,  and  to  require  due  care 
on  the  part  of  those  travelling  on  the  other,  to  avoid  a  col- 
lision. Of  course,  these  mutual  rights  have  respect  to  other 
relative  rights  subsisting  between  the  parties.  From  the 
character  and  momentum  of  a  railroad  train,  and-  the  re- 
quirements of  public  travel  by  means  thereof,  it  cannot  be 
expected  that  it  shall  stop  and  give  precedence  to  an  ap- 
proaching wagon  to  make  the  crossing  first;  it  is  the  duty 
of  the  wagon  to  wait  for  the  train.  The  train  has  the  prefer- 
ence and  right  of  way.  But  it  is  bound  to  give  due  warning 
of  its  approach,  so  that  the  wagon  may  stop  and  allow  it  to 
pass,  and  to  use  every  exertion  to  stop  if  the  wagon  is  inevi- 
tably in  the  way.  Such  warning  must  be  reasonable  and 
timelj\  But  what  is  reasonable  and  timely  warning  may 
depend  on  many  circumstances.  ...  On  the  other  hand, 
those  who  are  crossing  a  railroad  track  are  bound  to  exercise 
ordinary  care  and  diligence  to  ascertain  whether  a  train  is 
approaching.  .  .  .  We  think  the  judge  was  perfectly 
right,  therefore,  in  holding  that  the  obligations,  rights  and 
duties  of  railroads  and  travellers  upon  intersecting  highways 
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are  mutual  and  reciprocal,  and  that  no  greater  degree  of  care 
is  required  of  the  one  than  of  the  other.  For,  conceding  that 
the  railway  train  has  the  right  of  precedence  in  crossing,  the 
parties  are  still  on  equal  terms  as  to  the  exercise  of  care  and 
diligence  in  regard  to  their  relative  duties.  The  right  of  pre- 
cedence referred  to  does  not  impose  upon  the  wagon  the  whole 
duty  of  avoiding  a  collision.  It  is  accompanied  with,  and  con- 
ditioned upon,  the  duty  of  the  train  to  give  due  and  timely 
warning  of  approach.  The  duty  of  the  wagon  to  yield  pre- 
cedence is  based  upon  this  condition.  Both  parties  are  charged 
with  a  mutual  duty  of  keeping  a  careful  lookout  for  danger; 
and  the  degree  of  diligence  to  be  exercised  on  either  side  is 
such  as  a  prudent  man  would  exercise  under  the  circumstances 
of  the  case  in  endeavoring  fairly  to  perform  his  duty.  .  .  . 
The  mistake  of  the  defendant's  counsel  consists  in  seeking  to 
impose  upon  the  wagon  too  exclusively  the  duty  of  avoiding 
collision,  and  to  relieve  the  train  too  entirely  from  responsi- 
bility in  the  matter.  Railway  companies  cannot  expect  this 
immunity  so  long  as  their  tracks  cross  the  highways  of  the 
country  upon  the  same  level.  The  people  have  the  same 
right  to  travel  on  the  ordinary  highways  as  the  railway 
companies  have  to  run  trains  on  the  railroads." 

The  case  was  reaffirmed,  quoted  from  and  followed  in 
Baltiraore  <J&  Ohio  Railroad  Compa/ny  v.  Oriffithy  159  U.  S. 
603. 

Tested  by  these  principles,  the  Circuit  Court  did  not  err  in 
the  matters  complained  of. 

Nor  was  there  error  in  respect  of  the  question  of  damages. 
What  the  trial  judge  said  on  that  subject,  taken  together, 
was  not  incorrect,  and  if  the  railway  company  had  desired 
particular  instructions  in  reference  to  the  measure  of  damages, 
it  should  have  requested  them,  which  it  did  not  do.  Texas  dk 
Pacific  Eailway  v.  Volky  151  U.  S.  73. 

Judgment  affirmed. 
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TEXAS    AND    PACIFIC    RAILWAY    COMPANY    v. 

BARRETT. 

ERROR  TO  THE  CIRCUIT  COURT   OF  APPEALS  FOR  THE  FIFTH 

CIRCUIT. 

No.  24T.    AiKued  and  submitted  March  29, 189T.  —  Deetded  April  19.  1897. 

A  railway  company  is  bound  to  use  ordinary  care  to  furnish  safe  machinery 
and  appliances  for  the  use  of  its  employes,  and  tlie  neglect  of  its  agents 
in  that  regard  is  its  neglect;  and  if  injury  happens  to  one  of  its  employes 
by  reason  of  the  explosion  of  a  boiler  which  was  defective  and  unlit  for 
use,  and  the  defect  and  unfitness  were  known  or  by  reasonable  care 
might  have  been  known  to  the  servants  of  the  company  whose  duty  it 
was  to  keep  such  machinery  in  repair,  their  negligence  is  imputable  to  the 
company;  but  in  an  action  against  the  company  by  the  injured  employ^, 
the  burden  of  proof  is  on  the  plaintiff  to  show  that  the  exploded  boiler 
and  engine  were  improper  appliances  to  be  used  on  the  railroad,  and 
that  the  boiler  exploded  by  reason  of  the  particular  defects  insisted  on 
by  plaintiff. 

The  case  is  stated  in  the  opinion. 

Mr.  David  D,  Duncan  for  plaintiff  in  error.  Mr,  John  F. 
Dillon  and  Mr,  Winslow  F,  Pierce  were  on  his  brief. 

Mr.  A.  IL  Garland  and  Mr.  li.  C.  Garland^  i(yc  defendant 
in  error,  submitted  on  their  brief. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  for  personal  injuries,  brought 
by  Barrett,  in  the  District  Court  of  Tarrant  County,  Texas, 
against  the  Texas  and  Pacific  Railway  Company,  and  removed 
on  the  application  of  the  company  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Texas.  Plaintiff 
obtained  a  verdict  and  judgment,  and  defendant  thereupon 
carried  the  case  on  writ  of  error  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit,  by  which  the  judgment  was 
affirmed.     30  U.  S.  App.  196. 

Plaintiff's  complaint  averred  that  he  "  is  a  resident  of  said 
Tarrant  County  and  that  defendant  is  a  railway  corporation, 
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duly  incorporated."  The  petition  for  removal  was  sufficient, 
and  as  the  company  was  created  by  act  of  Congress  the  Cir- 
cuit Court  properly  entertained  jurisdiction.  TexoB  i&  Pacific 
Railway  v.  Cody,  166  U.  S.  606. 

On  the  trial  there  was  evidence  tending  to  show  that  Bar- 
rett, while  in  the  employment  of  the  company  as  foreman  in 
charge  of  a  switch  engine,  and  at  work  in  the  company's  yard, 
was  injured  by  the  explosion  of  another  engine,  with  which  he 
had  nothing,  and  was  not  required  to  have  anything,  to  do,  and 
which  had  been  placed  by  the  foreman  of  the  round  house  on 
a  track  in  the  yard,  with  steam  up,  to  take  out  a  train ;  that 
the  boiler  of  the  locomotive  at  the  time  it  exploded,  and  for  a 
considerable  time  before  that,  was,  and  had  been,  in  a  weak 
and  unsafe  state  by  reason  of  the  condition  of  the  stay  bolts, 
many  of  which  had  been  broken  before  the  explosion,  and 
some  of  them  for  a  long  time  before;  that  there  were  well- 
known  methods  of  testing  the  condition  of  stay  bolts  in  a 
boiler  engine ;  and  that  if  any  of  these  tests  had  been  properly 
applied  to  this  boiler  within  a  reasonable  time  before  the 
explosion,  the  true  condition  of  the  stay  bolts  would  have 
been  discovered. 

The  Circuit  Court  instructed  the  jury,  at  defendant's  request, 
"  that  the  master  is  not  the  insurer  of  the  safety  of  its  engines 
but  is  required  to  exercise  only  ordinary  care  to  keep  such 
engines  in  good  repair,  and  if  he  has  used  such  ordinary  care 
he  is  not  liable  for  any  injury  resulting  to  the  servant  from  a 
defect  therein  not  discoverable  by  such  ordinary  care";  "that 
the  mere  fact  that  an  injury  is  received  by  a  servant  in  conse- 
quence of  an  explosion,  will  not  entitle  him  to  a  recovery,  but 
he  must,  besides  the  fact  of  the  explosion,  show  that  it  resulted 
from  the  failure  of  the  master  to  exercise  ordinary  care  either 
in  selecting  such  engine  or  in  keeping  it  in  reasonably  safe 
repair  "  ;  and  "  that  a  railway  company  is  not  required  to  adopt 
extraordinary  tests  for  discovering  defects  in  machinery,  which 
are  not  approved,  practicable  and  customary ;  but  that  it  ful- 
fils its  duty  in  this  regard  if  it  adopts  such  tests  as  are  ordi- 
narily in  use  by  prudently  conducted  roads  engaged  in  like 
business  and  surrounded  by  like  circumstances." 
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And  thereupon  further  charged  that  a  railway  company  is 
bound  to  use  ordinary  care  to  furnish  safe  machinery  and 
appliances  for  the  use  of  its  employes,  and  the  neglect  of  its 
agents  in  that  regard  is  its  neglect ;  that  it  is  not  bound  to 
insure  the  absolute  safety  thereof,  nor  to  supply  the  best  and 
safest  and  newest  of  such  mechanical  appliances,  but  is  bound 
to  use  all  reasonable  care  and  prudence  in  providing  machinery 
reasonably  safe  and  suitable  for  use,  and  in  keeping  the  same 
in  repair ;  that  "  by  ordinary  care  is  meant  such  as  a  prudent 
man  would  use  under  the  same  circumstances;  it  must  be 
measured  by  the  character  and  risks  of  such  business ;  and 
where  such  persons,  whose  duty  it  is  to  repair  the  appliances 
of  the  business,  know,  or  ought  to  know  by  the  exercise  of 
reasonable  care,  of  the  defects  in  the  machinery,  the  com- 
pany is  responsible  for  their  neglect."  That :  "  If  the  jury 
believe  from  the  evidence  under  the  foregoing  instructions, 
that  the  boiler  which  exploded  and  injured  the  plaintiff  was 
defective  and  unfit  for  use,  and  that  defendant's  servants, 
whose  duty  it  was  to  repair  such  machinery,  knew,  or  by  rea- 
sonable care  might  have  known  of  such  defects  in  said  ma- 
chinery, then  such  neglect  upon  the  part  of  its  servants  is 
imputable  to  the  defendant,  and  if  said  boiler  exploded  by 
reason  of  said  defects  and  injured  the  plaintiff,  the  defendant 
would  be  responsible  for  the  injuries  inflicted  upon  plaintiff,  if 
plaintiff  in  no  way,  by  his  own  neglect,  contributed  to  his 
injuries."  But  that "  the  burden  of  tlie  proof  is  on  the  plain- 
tiff throughout  this  case  to  show  that  the  boiler  and  engine 
that  ex|)loded  were  improper  appliances  to  be  used  on  its 
railroad  by  defendant ;  that  by  reason  of  the  particular  defects 
pointed  out  and  insisted  on  by  plaintiff  the  boiler  exploded 
and  injured  plaintiff.  The  burden  is  also  on  plaintiff  through- 
out to  show  you  the  extent  and  character  of  his  sufferings  and 
the  damages  he  has  suffered  by  reason  thereof.  You  must 
also  be  satisfied  that  plaintiff  was  ignorant  of  the  defects  in 
the  boiler  that  caused  its  explosion,  if  the  evidence  convinces 
you  that  such  was  the  case  ;  and  that  he  did  not  by  his  negli- 
gence contribute  to  his  own  injury." 

We  think  that  these  instructions  laid  down  the  applicable 
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rules  with  sufficient  accuracy  and*  in  substantial  conformity 
with  the  views  of  this  court  as  expressed  in  Hough  v.  Railway 
Company^  100  U.  S.  213 ;  Northern  Pacific  Railroad  v.  Her- 
berty  116  U.  S.  642;  Washington  <&  Georgetown  Railroad  v. 
McDadCy  135  U.  S.  554 ;  Utiion  Pacific  Railway  v.  Daniels, 
152  U.  S.  684,  688 ;  Northern  Pacific  Railroad  v.  Bahcock, 
154  U.  S.  190,  and  other  cases. 

Exceptions  were  preserved  to  portions  of  the  charge,  and  to 
the  refusal  of  the  Circuit  Court  to  give  certain  instructions 
requested  by  defendant,  but,  taking  the  charge  as  a  whole,  we 
are  of  opinion  that  the  Circuit  Court  of  Appeals  rightly  held 
that  no  reversible  error  was  committed.  These  matters  fully 
appear  in  the  report  of  the  case  in  that  court,  and  we  do  not 
feel  called  upon  to  restate  them  here  in  detail. 

Judgment  affirmed. 


NORTHERN  PACIFIC  RAILROAD  COMPANY    v, 
SANDERS. 

BBBOB  TO   THE   COURT   OF   APPEALS   FOR  THE   NINTH    CIRCUIT. 

No.  12.    Argued  March  12,  1S97.  —  Decided  April  19, 199T. 

Lands  were  expressly  excepted  from  the  grant  made  in  18G4  for  the  benefit 
of  the  Northern  Paciflc  Railroad,  which  were  not  free  from  preSmption 
**or  other  claims  or  ri'ghts"  at  the  time  the  line  of  the  road  was  defi- 
nitely fixed  and  a  plat  thereof  filed  in  the  ofllce  of  the  Commissioner  of 
the  General  Land  Office.  The  general  route  of  the  railroad  was  fixed 
February  21, 1872,  and  its  line  of  definite  location  on  the  Gth  of  July,  1882. 
After  the  company  filed  a  map  of  general  route,  the  Commissioner  of  the 
General  Land  OflJce,  under  the  directions  of  tlie  Secretary  of  the  Interior, 
April  22,  1872,  transmitted  a  diagram  of  that  route  to  the  register  and 
receiver  of  the  land  office  at  Helena,  Montana,  with  a  letter  of  instruc- 
tions directing  the  withdrawal  from  sale  or  location,  preemption  or 
homestead  entry,  all  the  surveyed  and  unsurveyed  odd-numbered  sec- 
tions of  public  lands  falling  within  the  limits  of  forty  miles  as  desig- 
nated on  that  map.  The  lands  in  dispute  are  within  the  exterior  lines 
of  both  the  general  and  definite  routes  of  the  railroad.  Prior  to  such 
definite  location  certain  persons,  qualified  to  purchase  mineral  lands 
under  the  laws  of  the  United  States,  entered  upon  the  possession  of 
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these  lands,  and  did  *^  file  upon  "  them  **as  mineral  lands,"  applying  for 
patents,  and  conforming  in  all  respects  to  the  provisions  of  Chapter  6 
of  the  Revised  Statutes  of  the  United  States,  Title  XXXII,  relating  to 
*^  Mineral  Lands  and  Mining  Resources."  Tlie  company  filed  a  protest 
against  the  perfection  of  any  entry  of  the  lands  as  mineral  lands  upon 
the  ground  that  they  were  not  mineral  lands  nor  commercially  valuable 
for  any  gold  or  other  precious  metals  therein  contained.  At  the  time 
of  the  definite  location  of  the  Northern  Pacific  Railroad  and  of  the  filing 
of  the  plat  and  map  thereof  in  the  General  Land  Office,  the  applications 
for  these  lands  as  mineral  lands  were  pending  and  nndetermined,  the 
applicants  claiming,  before  the  proper  office,  that  they  were  mineral 
lands  of  the  United  States  to  which  they  were  entitled  under  their 
respective  applications,  and  not  lands  in  quality  such  as  was  described 
in  the  grant  to  the  Northern  Pacific  Railroad  Company.  On  the  4th  day 
of  August,  1887,  the  company  presented  to  the  register  and  receiver  of 
the  proper  land  office  for  approval,  a  list  of  lands  selected  by  it  as  having 
been  granted  by  the  act  of  Congress,  to  the  end  that  such  lands  (the  list 
including  the  lands  here  in  dispute)  might  be  patented  to  it;  but  that 
officer  refused  to  approve  such  list  because  of  the  existence,  on  the  6tli 
day  of  July,  1882,  of  the  above  claims  to  the  lands  as  mineral  lands. 
It  did  not  appear  from  the  record  what  became  of  the  several  applica- 
tions set  out  in  the  answer  to  purchase  these  lands  as  mineral  lands,  nor 
whether  the  railroad  company  appealed  from  the  decision  made  in  1887 
by  the  local  land  office  at  Helena  refusing  to  approve  the  list  presented 
of  lands  claimed  by  it  under  the  act  of  Congress.  Held,  That  the  above 
applications  were  **  claims"  within  the  meaning  of  the  act  of  July  2, 
1864,  granting  lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  Lake  Superior  to  Puget  Sound  on  the  Pacific  coast  by 
the  northern  route,  and  excepting  therefrom  lands  not  **  free  from  pre- 
emption or  other  claims  or  rights  at  the  time  the  line  of  said  road  is 
definitely  fixed,  and  a  plat  thereof  filed  In  the  office  of  the  Commissioner 
of  the  General  Land  Office  " ;  consequently,  the  lands  embraced  by  those 
applications  did  not  pass  to  the  railroad  company  under  the  grant  made 
by  the  above  act. 

The  case  is  stated  in  the  opinion. 

Hr.  A,  B,  Browne  tor  plaintiff  in  error.    Mr.  A.  T.  Britton 
was  on  his  brief. 

Mr.  John  C.  Sjpooner  and  Mr.  C.  W.  Bunn  filed  a  brief  for 
plaintiff  in  error. 

Mr.  W.  F.  ^Sanders  and  Mr.  S.  S.  Burdett  for  defendants  in 
error. 
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Mr.  Solicitor  Oeneral  filed  a  brief  on  behalf  of  the  United 
States. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  Northern  Pacific  Railroad 
Company  to  recover  from  the  defendants  in  error,  the  original 
defendants,  the  possession  of  section  twenty-one,  township  ten 
north  of  range  three  west  in  the  county  of  Lewis  and  Clarke 
in  the  State  of  Montana. 

The  railroad  company  claims  title  under  the  act  of  Congress 
of  July  2,  1864,  13  Stat.  365,  c.  217,  granting  lands  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  Sound  on  the  Pacific  coast,  by  the  northern 
route. 

The  defendants  do  not  assert  title  in  themselves,  but  resist 
the  claim  of  the  railroad  company  upon  the  ground  that,  at 
the  time  of  the  definite  location  of  the  Northern  Pacific  Rail- 
road and  of  the  filing  of  the  plat  thereof  in  the  office  of  the 
Commissioner  of  the  General  Land  Office,  such  *'  claims"  were 
made  of  record  upon  the  lands  in  dispute  as  excluded  them 
from  the  grant  to  the  Northern  Pacific  Railroad  Company. 

Congress  granted  to  the  Northern  Pacific  Railroad  Company 
every  alternate  section  of  public  land,  "  not  mineral,"  desig- 
nated by  odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile  on  each  side  of  the  railroad  line,  as  the  com- 
pany might  adopt,  through  the  Territories  of  the  United  States, 
and  ten  alternate  sections  per  mile  on  each  side  of  the  railroad 
whenever  it  passed  through  any  State,  "and  whenever  on  the 
line  thereof,  the  United  States  have  full  title,  not  reserved, 
sold,  granted  or  otherwise  appropriated,  and  free  from  pre- 
emption, or  other  claims  or  rights  at  the  time  the  line  of  said 
road  is  definitely  fixed^  and  a  plat  thereof  filpd  in  the  office  of 
the  Commissioner  of  the  General  Land  Office ;  and  whenever, 
prior  to  said  time,  any  of  said  sections  or  parts  of  sections 
shall  have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers  or  preempted  or  otherwise  disposed  of,  other 
lands  shall  be  selected  by  said  company  in  lieu  thereof,  under 
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the  direction  of  the  Secretary  of  the  Interior,  in  alternate  sec- 
tions and  designated  by  odd  numbers,  not  more  than  ten  miles 
beyond  the  limits  of  said  alternate  sections.  .  .  .  Pro- 
vided furthevy  That  all  mineral  lands  be,  and  the  same  are 
hereby,  excluded  from  the  operations  of  this  act,  and  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  unappropriated  agri- 
cultural lands,  in  odd-numbered  sections,  nearest  to  the  line 
of  said  road  may  be  selected  as  above  provided :  And  pro- 
videdftirthevy  That  the  word  '  mineral,'  when  it  occurs  in  tliis 
act,  shall  not  be  held  to  include  iron  and  coal."    §  3. 

The  sixth  section  directed  the  lands  to  be  surveyed  for  forty 
miles  in  width  on  both  sides  of  the  entire  line  of  the  road  after 
the  general  route  was  fixed  and  as  fast  as  was  required  by  the 
construction  of  the  railroad,  and  provided  that  "  the  odd  sec- 
tions of  land  hereby  granted  shall  not  be  liable  to  sale,  or  en- 
try or  preemption,  before  or  after  they  are  surveyed,  except 
by  said  company,  as  provided  in  this  act ;  but  the  provisions 
of  the  act  of  September,  eighteen  hundred  and  forty-one,  grant- 
ing preemption  rights,  and  the  acts  amendatory  thereof,  and 
of  the  act  entitled  *An  act  to  secure  homesteads  to  actual 
settlers  on  the  public  domain,'  approved  May  twenty,  eighteen 
hundred  and  sixty-two,  shall  be,  and  the  same  are  hereby,  ex- 
tended to  all  other  lands  on  the  line  of  said  road,  when  sur- 
veyed, excepting  those  hereby  granted  to  said  company.  And 
the  reserved  alternate  sections  shall  not  be  sold  by  the  govern- 
ment at  a  price  less  than  two  dollars  and  fifty  cents  per  acre, 
when  ofifered  for  sale."    §  6. 

The  amended  complaint  alleged  that  the  railroad  company 
duly  accepted  the  terms  and  conditions  of  the  act  of  Congress ; 
that  the  general  route  of  the  railroad  extending  through  the 
State  of  Montana  was  duly  fixed  February  21,  1872 ;  that 
the  land  in  dispute  was  on  and  within  forty  miles  of  such 
general  route,  and  at  that  date  was  "  public  land  to  which  the 
United  States  had  full  title,  not  reserved,  sold,  granted  or 
otherwise  appropriated,-  and  frep  from  preemption  or  other 
claims  or  rights";  that  at  the  date  of  the  passage  of  the  act 
of  1864,  as  well  as  when  said  general  route  was  fixed,  no  part 
of  the  land  in  controversy  was  "  known  mineral  land,"  and 
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"  was  not  mineral  land,  nor  was  any  part  of  said  last-described 
land  within  any  exceptions  from  said  grant" ;  that  on  July 
6,  1S82,  the  railroad  company  definitely  fixed  the  line  of  its 
railroad,  extending  opposite  to  and  past  said  section  21,  town- 
ship 10  north,  range  3  west,  and  filed  a  plat  thereof  in  the 
office  of  the  Commissioner  of  the  General  Land  Office;  that 
"  said  land  is  on  and  within  forty  miles  of  said  line  of  railroad 
so  definitely  fixed";  that  thereafter  the  company  duly  con- 
structed and  completed  that  portion  of  its  railroad  and  tele- 
graph line  extending  over  and  along  its  line  of  definite  location, 
whereupon  the  President  of  the  United  States  appointed 
three  commissioners  to  examine  the  same,  who  reported  that 
that  portion  of  the  line  had  been  completed  in  a  good,  sub- 
stantial and  workmanlike  manner ;  that  the  President  of  the 
United  States  duly  accepted  said  line  of  road  and  telegraph  so 
constructed  and  completed  •  that  at  the  date  of  so  definitely 
locating  the  line  of  railroad,  and  at  the  time  of  the  filing  of 
the  plat  thereof  in  the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  as  above  stated,  the  land  in  dispute  was  "  not 
known"  to  be  mineral  land,  but  was  agricultural  land  to 
which  "the  United  States  had  full  title,  not  reserved,  sold, 
granted  or  otherwise  appropriated,  and  free  from  preemption 
or  other  claims  or  rights." 

The  defendants,  in  their  answer,  ^^  confessing  that  said 
premises  did  not  contain  gold  or  other  precious  metals  in  pay- 
ing quantities  or  in  such  quantity  as  to  make  the  same,  or 
any  part  thereof,  commercially  valuable  therefor,  nevertheles 
say,  as  to  the  northeast  quarter  of  section  21,  that  heretofore, 
to  wit,  on  the  second  day  of  August,  1880,  Theodore  II.  Klein- 
schmidt,  Edward  W.  Knight,  Henry  M.  Parchen,  Charles  K. 
Wells,  George  P.  Reeves,  David  H.  Cuthbert,  Cornelius  Hedges 
and  Stephen  E.  Atkinson,  each  being  then  and  there  a  citizen 
of  the  United  States,  and  each  having  theretofore  filed  upon  a 
certain  separate  twenty  acres  on  the  northeast  quarter  of  said 
section  according  to  the  laws  of  the  Territory  of  Montana, 
and  the  mining  usages  and  customs  then  in  force  in  the  unor- 
ganized mining  district  in  which  said  land  w^as  situated,  and 
being  then  in  all  respects  qualified  to  enter  mineral  land  under 
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the  laws  of  the  United  States,  did  enter  into  the  possession  of, 
and  did  enter  in  the  United  States  land  office,  and  did  file 
upon  the  said  quarter  of  said  section  in  the  land  office  of  the 
United  States,  at  Helena,  Montana,  in  which  district  said  land 
was  situate,  as  mineral  land,  and  did  apply  for  a  patent 
therefor,  and  did  then  and  there  and  in  due  form  file  aa 
application  to  purchase  said  premises  as  such  mineral  land,  and 
did  then  and  there  make  oath  before  the  register  and  receiver 
of  said  land  office  that  they  had  discovered  mineral  thereoa 
and  had  located  the  said  quarter  section  as  mineral  land  and 
claimed  the  same  as  such  for  the  valuable  mineral  deposits 
therein,  and  that  they  had  complied  with  chapter  6  of  title 
XXXII  of  the  Revised  Statutes  of  the  United  States,  which  said 
application  was  so  filed  in  the  land  office  at  Helena,  Montana, 
under  the  oath  of  the  said  applicants,  showing  that  they  had 
complied  with  the  law  aforesaid,  and  describing  the  same  by 
legal  subdivisions,  and  they  did  then  and  there  prior  to  filing 
said  application  post  in  a  conspicuous  place,  on  the  claim  em- 
braced therein,  a  copy  of  said  application  and  notice  herein- 
after mentioned,  which  said  notice  did  then  and  there  remain 
conspicuously  posted,  on  said  premises  during  the  period  of 
publication  hereafter  mentioned,  and  they  did  then  and  there 
file  with  their  said  application  in  said  land  office,  an  affidavit 
of  two  persons  that  such  notice  had  been  so  duly  posted,  and 
did  then  and  there  file  a  copy  of  said  notice  in  the  land  office 
with  the  register  and  receiver  thereof,  and  by  said  applica- 
tion they  requested  to  be  permitted  to  purchase  the  same  as 
mineral  land,  and  they  then  and  there  undertook  and  offered 
to  maintain  by  proof  that  the  said  premises  were  valuable  for 
the  gold  contained  therein  and  were  mineral  lands  of  the 
United  States,  to  which  they  were  entitled  under  the  laws 
thereof,  and  that  they  had  done  the  requisite  amount  of  work 
thereon,  to  wit,  work  of  the  value  of  five  hundred  dollars,  and 
were  entitled  to  a  patent  therefor,  which  said  application  and 
affidavit  and  notice  were  then  and  there  entered  of  record  in 
said  United  States  land  office  by  the  register  and  receiver 
thereof,  and  the  said  application  was  set  for  a  hearing  upon 
their  said  proofs  to  be  produced,  and  notice  of  such  hearing  in 
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due  form  of  law  was  given  by  the  register  and  receiver  in  the 
proper  newspaper  designated  for  that  purpose,  and  was  duly 
published  therein,  which  said  entry,  applicatiou,  affidavits  and 
notice  were  in  all  respects  formal  according  to  law,  and  the 
said  application  was  set  down  for  a  hearing  in  said  land  office 
by  the  register  and  receiver  thereof  at  the  expiration  of  the 
period  of  time  prescribed  in  said  notice  and  at  the  date  at 
which  the  same  was  so  set,  the  said  plaintiff  having  theretofore 
filed  a  protest  against  the  perfection  of  the  said  entry,  for  the 
reason,  as  claimed  by  said  plaintiff,  that  the  same  were  not 
mineral  land  or  commercially  valuable  for  the  gold  or  other 
precious  metals  therein  contained ;  that  said  application  was 
continued  thereafter  by  the  consent  of  parties  or  otherwise, 
from  time  to  time,  and  was  asserted  and  remained  pending  on 
the  6th  day  of  July,  1882,  and  thereafter  the  said  applicants 
on  the  6th  day  of  July,  1882,  and  tliereafter  as  theretofore, 
averring  their  ability  to  prove  that  the  siiid  land  was  commer- 
cially valuable  for  the  gold  therein  contained,  and  was  min- 
eral land  within  the  definition  of  that  phrase  contained  in 
the  act  granting  lands  to  said  plaintiff  mentioned  in  said 
amended  complaint,  and  the  said  applicants  were  on  the  date 
last  aforesaid  claiming,  affirming  and  undertaking  to  maintain 
on  their  application  for  said  premises  in  said  land  office,  that 
the  same  was  mineral  land  of  the  United  States,  to  which 
they  were  entitled  thereunder,  and  was  not  land  in  quality 
such  as  was  described  in  the  grant  to  the  said  plaintiff." 

The  answer  alleged  like  filings,  applications,  etc.,  under  the 
mining  laws  of  the  United  States,  as  follows :  By  George  P. 
Eeeves,  Helen  H.  Keeves,  Laura  C.  Ballon,  John  W.  Eddy, 
Evelyn  M.  Eddy,  Edward  W.  Knight,  Theodosia  M.  Knight 
and  Anna  Natolia  King,  August  12,  1880,  upon  twenty  acres 
in  the  northwest  qxiarter  of  said  section  21 ;  by  Theodore  Klein- 
schmidt,  Henry  M.  Parchen,  David  H.  Cuthbert,  Stephen  E. 
Atkinson,  Lucius  I.  Kosecrans,  Emma  M.  Parchen,  Mary  M. 
Kleinschmidt  and  Annie  E.  Cuthbert,  February  19, 1881,  upon 
twenty  acres  in  the  southwest  quarter  of  the  same  section ;  and 
by  Cornelius  Hedges,  Thomas  A.  H.  Hay,  Mary  L.  Guthrie, 
Patrick  Quinn,  Louis  A.  Walker,  William  D.  Wheeler,  Edna  U 
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Hedges  and  George  E.  Carpenter,  March  13, 1880,  upon  twenty 
acres  of  the  southeast  quarter  of  the  same  section. 

Referring  to  the  proceedings  in  the  office  of  the  county  clerk 
and  recorder  of  the  county  of  Lewis  and  Clarke,  Montana,  in 
which  county  the  premises  are  situate,  and  in  the  United 
States  land  office  at  Helena,  the  answer  stated  that  they  were 
in  the  form  prescribed  by  law  for  the  claim  and  entry  of  placer 
mining  claims,  and  that  thereafter,  on  the  4th  day  of  August, 
1887,  the  plaintiff  presented  to  the  said  register  and  receiver  a 
list  of  lands  selected  by  it  as  having  been  granted  by  the  act 
aforementioned,  "to  be  approved  to  the  end  that  the  said 
premises  in  said  list  described  might  [be]  certifieil  to  it  for 
patent,  which  list  includes  said  section  twenty-one,  but  to 
approve  said  list  or  certify  said  lands  to  said  company  the 
said  register  and  receiver  and  the  Land  Department  of  the 
United  States  refused  because  of  the  existence  on  the  6th  day 
of  July,  1882,  of  the  foregoing  claims  to  the  same  as  mineral 
lands";  that  on  the 21st  day  of  February,  1872,  the  plaintiff 
filed  a  map  of  the  general  route  of  its  road  in  the  office  of  the 
Commissioner  of  the  General  Land  Office ;  that  thereafter 
the  Commissioner,  under  the  directions  of  the  Secretary  of  the 
Interior,  duly  prepared  a  plat  showing  that  portion  of  the 
preliminary  or  general  route  of  the  Northern  Pacific  Railroad 
extending  through  the  United  States  land  district  of  Helena, 
and  designated  thereon  lines  showing  the  limits  of  the  land 
grant  to  the  plaintiff,  for  forty  miles  in  width  on  each  side  of 
said  line  of  general  route;  that  on  April  22, 1872,  the  Commis- 
sioner of  the  General  Land  Office,  under  the  directions  of  the 
Secretary  of  the  Interior,  duly  transmitted  said  diagram  to  the 
register  and  receiver  of  the  United  States  district  land  office 
at  Helena,  with  instructions  "  to  withdraw  from  sale  or  loca- 
tion, preemption  or  homestead  entry,  all  the  surveyed  and 
unsurveyed  odd-numbered  sections  of  public  lands  falling 
within  the  limits  of  forty  miles,  as  designated  on  this  map"; 
and  that  the  said  letter  of  instructions  and  diagram  were 
received  at  the  United  States  district  land  office  at  Helena, 
May  6,  1872. 

The  plaintiff  demurred  to  the  answer  and  the  demurrer 
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was  overruled.  46  Fed.  Rep.  239.  A  reheariog  having  been 
granted,  and  the  cause  finally  heard  upon  the  amended  com- 
plaint, the  answer  and  the  demurrer  to  the  answer,  a  judgment 
was  rendered  for  the  defendants.  47  Fed.  Rep.  604.  That 
judgment  was  aflBrmed  in  the  Circuit  Court  of  Appeals.  7  U.  S. 
App.  47. 

It  appears  from  the  above  statement  of  the  case : 

That  lands  were  expressly  excepted  from  the  grant  made 
for  the  benefit  of  the  Northern  Pacific  Railroad  that  were  not 
free  from  preemption  "or  other  claims  or  rights"  at  the  time 
the  line  of  the  road  was  definitely  fixed  and  a  plat  thereof 
filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office; 

That  the  general  route  of  the  Northern  Pacific  Railroad  was 
fixed  February  21,  1872,  and  its  line  of  definite  location  was 
established  and  a  plat  thereof  filed  on  the  6th  day  of  July, 
1882; 

That  after  the  railroad  company  filed. its  map  of  general 
route  showing  the  limits  of  such  route  for  forty  miles  in  width 
on  each  side  of  its  line,  the  Commissioner  of  the  General  Land 
Office,  under  the  directions  of  the  Secretary  of  the  Interior, 
April  22, 1872,  transmitted  a  diagram  of  such  route  to  the  reg- 
ister and  receiver  of  the  land  office  at  Helena,  Montana,  with 
a  letter  of  instructions,  directing  the  withdrawal  from  sale  or 
location,  preemption  or  homestead  entry,  of  all  the  surveyed 
and  unsurveyed  odd-numbered  sections  of  public  lands  falling 
within  the  limits  of  forty  miles  as  designated  on  that  map; 

That  the  lan<ls  in  dispute  are  within  the  exterior  lines  of 
both  the  general  and'definite  routes  of  the  railroad  ; 

That  prior  to  such  definite  location  certain  persons,  qualified 
to  enter  mineral  lands  under  the  laws  of  the  United  States, 
entered  upon  the  possession  of  the  lands  in  dispute,  and  did 
"file  upon"  them  "as  mineral  lands,"  applying  for  patents 
therefor,  and  conforming  in  all  respects  to  the  provisions  of 
Chapter  6  of  the  Revised  Statutes  of  the  United  States,  Title 
XXXII,  relating  to  *'  Mineral  Lands  and  Mining  Resources" ; 

That  the  railroad  company  filed  in  the  proper  office  a  pro- 
test against  the  perfection  of  any  entry  of  these  lands  as 
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mineral  lands  upon  the  ground  that  tbey  were  not  mineral 
lands  nor  commercially  valuable  for  any  gold  or  other  precious 
metals  therein  contained ; 

That  at  the  time  of  the  definite  location  of  the  Northern 
Pacific  Railroad,  and  of  the  filing  of  the  plat  and  map  thereof 
in  the  General  Land  Office,  on  the  6th  day  of  July,  1882,  the 
applications  for  these  lands  as  mineral  lands  were  pending 
and  undetermined,  the  applicants  claiming,  affirming  and 
undertaking  to  maintain  before  the  proper  office,  that  they 
were  mineral  lands  of  the  United  States  to  which  they  were 
entitled  under  their  respective  applications,  and  not  lands  in 
quality  such  as  were  described  in  the  grant  to  the  Northern 
Pacific  Railroad  Company ;  and, 

That  on  the  4th  day  of  August,  1887,  the  railroad  company 
presented  to  the  register  and  receiver  of  the  proper  land  office, 
for  approval,  a  list  of  lands  selected  under  the  above  act  of 
Congress,  to  the  end  that  they  might  be  patented  to  it ;  but 
that  officer  refused  to  approve  such  list  (which  included  the 
lands  here  in  dispute)  because  of  the  existence,  on  the  6th  day 
of  July,  1882,  of  the  above  claims  to  the  lands  as  mineral 
lands. 

It  does  not  appear  from  the  record  what  became  of  the 
several  applications  set  out  in  the  answer  to  purchase  these 
lands  as  mineral  lands,  nor  whether  the  railroad  company 
appealed  from  the  decision  made  in  1887  by  the  local  land 
office  at  Helena  refusing  to  approve  the  list  presented  of 
lands  claimed  by  it  under  the  act  of  Congress. 

We  have  seen  that  the  act  of  July  2,  1864,  under  which 
the  railroad  company  claims  title,  excluded  from  the  grant 
made  by  it  all  lands  that  were  not,  at  the  time  the  line  of  the 
road  was  definitely  fixed^  free  from  preemption  "e>r  other  claims 
or  rights";  and  the  demurrer  to  the  answer  admits  that  at 
that  time  there  were  claims  pending  in  the  land  office,  unde- 
termined, to  purchase  these  lands  as  mineral  lands,  and  such 
applications  conformed  in  all  respects  to  the  laws  of  the 
United  States  then  in  force  relating  to  mineral  lands. 

But  it  is  said  that  no  account  is  to  be  taken  of  those  appli- 
cations, for  the  reason  that  the  present  defendants,  who  had 
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nothing  to  do  with  them,  and  had  no  interest  in  them,  con- 
fess, in  their  answer,  that  tlie  lands  in  question  ^'did  not 
contain  gold  or  other  precious  metals  in  paying  quantities 
or  in  such  quantity  as  to  make  the  same,  or  any  part  thereof, 
commercially  valuable  therefor";  that  the  lands  are,  there- 
fore, to  be  regarded  as  agricultural  lands  that  passed  to  the 
company  under  the  act  of  1864,  and  were  preserved  to  it  by 
the  filing  of  the  map  of  the  general  route  in  1872  and  by 
their  withdrawal  in  that  year  by  the  General  Land  Office 
"from  sale  or  location,  preemption  or  homestead  entry." 
This  view  overlooks  the  fact  that  the  express  declaration  of 
Congress  was  that  no  public  lands  should  pass  to  the  company 
to  which,  at  the  time  of  the  definite  location  of  the  road,  the 
United  States  did  not  have  title  free  from  preemption  "or 
other  claims  or  rights."  If  the  applications  made  in  1880 
and  1881,  to  purchase  different  parts  of  the  section  in  ques- 
tion, and  which  were  pending  and  undisposed  of  in  1882 
when  the  company  Sled  its  map  of  definite  location,  consti- 
tuted "claims,"  within  the  meaning  of  the  act  of  1864,  then 
it  was  not  competent  for  the  defendants,  by  any  admission 
they  might  make,  for  whatever  purpose  made,  as  to  the 
quality  of  these  lands,  whether  mineral  or  not,  to  eliminate 
from  the  case  the  essential  fact  that  these  "claims"  existed 
of  record  when  the  line  of  the  road  was  definitely  located. 
Indeed,  if  it  now  appeared  that  the  land  office  finally  ad- 
judged, after  the  definite  location  of  the  road,  that  the  lands 
embraced  by  those  applications  were  not  mineral,  they  could 
not  be  held  to  have  passed  to  the  railroad  company  under  the 
act  of  1864,  for  the  reason  that  they  were  not,  at  the  time  of 
such  definite  location,  free  from  preemption  or  "  other  claims 
or  rights." 

Any  other  interpretation  would  defeat  the  evident  purpose 
of  Congress  in  excepting  from  railroad  grants  lands  upon 
which  claims  existed  of  record  at  the  time  the  road  to  be 
aided  was  definitely  located.  What  that  purpose  was  has 
been  frequently  adverted  to  by  this  court.  In  Kansas  Pacific 
Hailway  v.  Dunmeyer,  113  U.  S.  629,  639,  640,  641,  644,  which 
case  involved  the  construction  of  an  act  of  Congress  exclud- 
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ing  from  a  railroad  grant  public  lands  sold,  reserved  or 
otherwise  disposed  of  by  the  United  States,  and  to  which  a 
preemption  or  homestead  claim  may  have  attached  at  the 
time  the  line  of  its  road  was  definitely  fixed,  this  court  said : 
*'  It  is  argued  by  the  company,  that,  although  Miller's  home- 
stead entry  had  attached  to  the  land,  within  the  meaning  of 
the  excepting  clause  of  the  grant,  before  the  line  of  definite 
location  was  tiled  by  it,  yet  when  Miller  abandoned  his  claim, 
so  that  it  no  longer  existed,  the  exception  no  longer  operated, 
and  the  land  reverted  to  the  company  —  that  the  grant  by  its 
inherent  force  reasserted  itself  and  extended  to  or  covered  the 
land  as  though  it  had  never  been  within  the  exception.  .  .  . 
This  filing  of  the  map  of  definite  location  furnished  also  the 
means  of  determining  what  lands  had  previously  to  that 
moment  been  sold,  reserved  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  preemption  or  homestead  claim 
had  attached;  for,  by  examining  the  plats  of  this  land  in  the 
office  of  the  register  and  receiver,  or  in  the  General  Land 
Office,  it  could  readily  have  been  seen  if  any  of  the  odd  sec- 
tions within  ten  miles  of  the  line  had  been  sold,  or  disposed 
of,  or  reserved,  or  a  homestead  or  preemption  claim  had  at- 
tached to  any  of  them.  In  regard  to  all  such  sections  they 
were  not  granted."  Again :  "  The  company  had  no  absolute 
right  until  the  road  was  built,  or  that  part  of  it  which  came 
through  the  land  in  question.  The  homestead  man  had  five 
years  of  residence  and  cultivation  to  perform  before  his  right 
became  absolute.  The  preemptor  had  similar  duties  to  per- 
form in  regard  to  cultivation,  residence,  etc.,  for  a  shorter 
period,  and  then  payment  of  the  price  of  the  land.  It  is  not 
conceivable  that  Congress  intended  to  place  these  parties  as 
contestants  for  the  land,  with  the  right  in  each  to  require 
proof  from  the  other  of  complete  performance  of  its  obliga- 
tion. Least  of  all  is  it  to  be  supposed  that  it  was  intended  to 
raise  up,  in  antagonism  to  all  the  actual  settlers  on  the  soil, 
whom  it  had  invited  to  its  occupation,  this  great  corporation, 
with  an  interest  to  defeat  their  claims,  and  to  come  between 
them  and  the  Government  as  to  the  performance  of  their 
obligations.      The   reasonable   purpose  of   the  Government 
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undoubtedly  is  that  which  it  expressed,  namely,  while  we 
are  giving  liberally  to  the  railroad  company,  we  do  not  give 
any  lands  we  have  already  sold,  or  to  which,  according  to 
our  laws,  we  have  permitted  a  preemption  or  homestead  right 
to  attach.  No  right  to  such  land  passes  by  this  grant.  No 
interest  in  the  railroad  company  attaches  to  this  land  or  is  to 
be  founded  on  this  statute.  Such  is  the  clear  and  necessary 
meaning  of  the  words  that  there  is  granted  every  alternate 
section  of  odd  numbers  to  which  these  rights  have  not 
attached.  It  necessarily  means  that,  if  such  rights  have 
attached,  they  are  not  granted."  Finally,  and  as  showing 
the  meaning  of  the  word  "attached,"  the  court  said:  "In 
the  case  before  us  a  claim  was  made  and  filed  in  the  land 
office,  and  there  recognized,  before  the  line  of  the  company's 
road  was  located.  That  claim  was  an  existing  one  of  public 
record  in  favor  of  Miller  when  the  map  of  plaintiff  in  error 
was  filed.  In  the  language  of  the  act  of  Congress  this  home- 
stead claim  had  attached  to  the  land,  and  it  therefore  did  not 
pass  by  the  grant.  .  .  .  The  right  of  the  homestead  hav- 
ing attached  to  the  land,  it  was  excepted  out  of  the  grant  as 
much  as  if  in  a  deed  it  had  been  excluded  from  the  conveyance 
by  metes  and  bounds." 

In  Hastings  <6  Dakota  Railroad  v.  Whitney^  132  U.  S.  357, 
866,  after  an  extended  reference  to  the  authorities  and  to  the 
uniform  practice  of  the  Land  Department,  the  court  concluded  : 
"  For  the  foregoing  reasons  we  concur  with  the  court  below 
that  Turner's  homestead  entry  excepted  the  land  from  the 
operation  of  the  railroad  grant ;  and  that  upon  the  cancella- 
tion of  that  entry  the  tract  in  question  did  not  inure  to  the 
benefit  of  the  company,  but  reverted  to  the  Government  and 
became  a  part  of  the  public  domain,  subject  to  appropriation 
by  the  first  legal  applicant." 

In  Whitney  v.  Taylor,  158  U.  S.  85, 92-93,  where  the  contest 
was  between  a  railroad  grant  of  public  lands  and  a  home- 
stead entry  of  record  at  the  time  of  the  filing  of  the  com- 
pany's map  of  definite  location,  the  question  now  before  us 
was  again  fully  considered,  and  this  principle  deduced  from 
the  former  cases:  "Although  these  cases  are  none  of  them 
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exactly  like  the  one  before  us,  yet  the  principle  to  be  deduced 
from  them  is  that  when  on  the  records  of  the  local  land  office 
there  is  an  existing  claim  on  the  part  of  an  individual  under 
the  homestead  or  preemption  law,  which  has  been  recognized 
by  the  officers  of  the  Government  and  has  not  been  cancelled 
or  set  aside,  the  tract  in  respect  to  which  that  claim  is  exist- 
ing is  excepted  from  the  operation  of  a  railroad  land  grant 
containing  the  ordinary  excepting  clauses,  and  this  notwith- 
standing such  claim  may  not  be  enforceable  by  the  claimant, 
and  is  subject  to  cancellation  by  the  Government  at  its  own 
suggestion,  or  upon  the  application  of  other  parties.  It  was 
not  the  intention  of  Congress  to  open  a  controversy  between 
the  claimant  and  the  railroad  company  as  to  the  validity  of  the 
former's  claim.  It  was  enough  that  the  claim  existed,  and 
the  question  of  its  validity  was  a  matter  to  be  settled  between 
the  Government  and  the  claimant,  in  respect  to  which  the 
railroad  company  was  not  permitted  to  be  heard." 

Other  cases  are  to  the  same  effect  as  those  to  which  we 
have  above  referred.  Sioux  City  (&c.  Zand  Co.  v.  Griffey^  143 
U.  S.  32,  34 ;  Shiver  v.  United  States,  159  U.  S.  491,  494. 

The  principles  announced  in  these  cases  fully  sustain  the 
proposition  that  if  the  above  applications,  of  record,  to  pur- 
chase these  lands  as  mineral  lands  were  "claims"  within  the 
meaning  of  the  act  of  July  2,  1864,  then  the  lands  were  ex- 
cepted from  the  operation  of  that  act,  and  could  not  have 
come  under  the  grant  to  the  railroad  company  even  if,  subse- 
quently to  the  definite  location  of  the  road,  the  applications 
for  them  were  finally  rejected  because  of  the  fact  that  they 
were  ascertained  not  to  be  mineral  lands. 

It  is  necessary  now  to  inquire  whether  the  applications  in 
1880  and  1881  to  purchase  these  lands  as  mineral  lands  were 
"claims"  within  the  meaning  of  the  act  of  1864. 

Here  we  are  met  with  the  suggestion  that  when  that  act 
was  passed  no  statute  of  the  United  States  provided  for  the 
purchase  of  lands  as  mineral  lands,  and  that  when  the  railroad 
company  filed  its  map  of  general  route  in  1872,  and  when  the 
surveyed  or  unsurveyed  odd-numbered  sections  within  the 
exterior  lines   of  that  route  were   withdrawn  by  the  land 
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office  from  "sale  or  lociition,  preemption  or  homestead 
entry,"  no  application  was  on  iile  to  purchase  these  lands  as 
mineral  lands. 

It  is  quite  true  that  at  the  time  of  the  passage  of  the  act  of 
1864:  there  was  no  act  of  Congress  under  which  a  right  or 
claim  could  be  initiated  to  mineral  lands.  But  as  said  by  Mr. 
Justice  Field  in  Jennieon  v.  Kirk,  98  U.  S.  453,  458,  "  for 
eighteen  years  —  from  1848  to  1866  —  the  regulations  and 
customs  of  miners,  as  enforced  and  moulded  by  the  courts  and 
sanctioned  by  the  legislation  of  the  States,  constituted  the  law 
governing  property  in  mines  and  in  water  on  the  public  mineral 
lands."  And  on  July  26, 1866,  before  the  general  route  of  the 
Northern  Pacific  Eailroad  was  fixed,  Congress  passed  an  act 
looking  to  a  sale  of  the  mineral  lands  of  the  United  States, 
and  declared  them  to  be  "  free  and  open  to  exploration  and 
occupation  by  citizens  of  the  United  States  and  those  who 
have  declared  their  intention  to  become  citizens,  subject  to 
such  regulations  as  may  be  prescribed  by  law  and  the  local 
customs  or  rules  of  miners  in  the  several  mining  districts  so  far 
as  the  same  were  not  in  conflict  with  the  laws  of  the  United 
States."  14  Stat.  251,  c.  262.  But  prior  to  the  passage  of 
that  act  certain  important  rights  of  miners  had  been  recog- 
nized. In  Broder  v.  Water  Oo.^  101  U.  S.  274,  276,  it  was  said 
to  be  the  established  doctrine  of  this  court  that  the  rights  of 
miners,  who  had  taken  possession  of  mines  and  worked  and 
developed  them,  were  rights  which  the  Government  had  by 
its  conduct  recognized  and  encouraged,  and  was  bound  to  pro- 
tect, before  the  passage  of  the  act  of  1866.  The  act  of  1866 
was  held  to  be  a  statutory  recognition  of  the  right  to  explore 
for  mineral  lands.  That  right  was  in  nowise  impaired,  in  re- 
spect of  the  lands  in  question,  by  the  subsequent  acceptance 
from  the  Northern  Pacific  Railroad  Company  of  its  map  of 
general  route.  And  that  act  was  supplemented  by  the  act  of 
May  10,  1872,  c.  152.  17  Stat.  91.  The  company  acquired, 
by  fixing  its  general  route,  only  an  inchoate  right  to  the  odd- 
numbered  sections  granted  by  Congress,  and  no  right  attached 
to  any  specific  section  until  the  road  was  definitely  located 
and  the  map  thereof  filed  and  accepted.    Until  such  definite 


Digiti 


zed  by  Google 


NORTHERN  PACIFIC  RAILROAD  v.   SANDERS.      635 
Opinion  of  the  Court. 

location  it  was  competent  for  Congress  to  dispose  of  the  pub- 
lic lands  on  the  general  route  of  the  road  as  it  saw  proper. 
Provision  for  the  indemnification  of  the  company  in  such  an 
emergency  was  made  by  a  clause  in  the  act  of  1864,  providing 
that  wherever,  prior  to  the  date  of  definite  location,  "any  of 
said  sections  or  parts  of  sections  shall  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  or  preempted  or 
otherwise  disposed  of,  other  lands  shall  be  selected  by  said 
company  in  lieu  thereof,  under  the  direction  of  the  Secretary 
of  the  Interior,  in  alternate  sections,  and  designated  by  odd 
numbers,  not  more  than  ten  miles  beyond  the  limits  of  such 
alternate  sections."  13  Stat.  368.  Hence  it  was  said  in  Burden 
V.  Northern  Pacific  Railroad  Company,  154  U.  S.  288,  320, 
in  which  case  the  act  of  1864  was  construed,  that  the  privilege 
of  exploring  for  mineral  lands  was  in  full  force  at  the  time 
of  the  location  of  the  definite  line  of  road,  and  was  a  right 
reserved  and  excepted  out  of  the  grant  at  that  time. 

In  this  view  —  of  the  soundness  of  which  we  entertain  no 
doubt — it  would  seem  to  be  clear  that  the  formal  applications 
roade  in  1880  and  1881,  under  the  statutes  then  and  still  in 
force,  to  purchase  these  lands  as  mineral  lands,  were  "claims" 
within  the  meaning  of  the  third  section  of  the  act  of  1864. 
It  was  admitted  by  the  demurrer  that  applicants  made  oath, 
before  the  proper  officer,  that  they  had  discovered  mineral 
thereon  and  had  located  the  said  quarter  section  as  mineral 
land,  and  claimed  the  same  as  having  valuable  mineral  deposits 
thereon.  Upon  the  present  record  it  cannot  be  said  that 
those  applications  were  not  made  in  good  faith.  Whether  the 
lands  sought  to  be  purchased  as  mineral  lands  were  of  that 
character  was  a  matter  for  the  determination,  in  the  first 
instance,  of  the  Land  Department ;  and  there  was  jurisdiction 
in  that  department  to  pass  upon  every  question  arising  upon 
applications  to  purchase  them  as  mineral  lands.  How  then 
can  it  be  said  that  such  applications,  filed  and  of  record  before 
the  definite  location  of  the  road,  were  not  "claims"  within 
the  meaning  of  the  act  of  1864?  As  the  lands  in  question 
were  not  free  from  those  claims  at  the  time  the  plaintiff 
definitely  located  its  line  of  road,  it  is  of  no  consequence  what 
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disposition  was  or  has  been  made  of  the  claims  subsequent  to 
that  date. 

The  only  ground  upon  which  a  contrary  view  can  be 
rested  is  the  provision  in  the  sixth  section  of  the  act  of  1864, 
that  "  the  odd  sections  of  land  hereby  granted  shall  not  be 
liable  to  sale  or  entry  or  preemption  before  or  after  they  are 
surveyed,  except  by  said  company,  as  provided  by  this  act." 
But  this  section  is  not  to  be  construed  without  reference  to 
other  sections  of  the  act.  It  must  be  taken  in  connection 
with  section  three,  which  manifestly  contemplated  that  rights 
of  preemption  or  other  claims  and  rights  might  accrue  or 
become  attached  to  the  lands  granted  after  the  general  route 
of  the  road  was  fixed  and  before  the  line  of  definite  loca- 
tion was  established.  Literally  interpreted,  the  words  above 
quoted  from  section  six  would  tie  the  hands  of  the  Govern- 
ment so  that  even  it  could  not  sell  any  of  the  odd-numbered 
sections  of  the  lands  after  the  general  route  was  fixed  —  an 
interpretation  wholly  inadmissible  in  view  of  the  provisions 
in  the  third  section.  The  third  and  sixth  sections  must  be 
taken  together,  and  so  taken  it  must  be  adjudged  that  nothing 
in  the  sixth  section  prevented  the  Government  from  disposing 
of  any  of  the  lands  prior  to  the  fixing  of  the  line  of  definite 
location,  or,  for  the  reasons  stated,  from  receiving,  under  the 
existing  statutes,  applications  to  purchase  such  lands  as  min- 
eral lands. 

Much  was  said  at  the  bar  as  to  the  decision  of  this  court  in 
BuUz  V.  Northern  Pacific  Railroad^  119  U.  S.  55.  On  one 
side  it  is  said  that  that  case  construes  the  sixth  section 
of  the  act  of  1864  as  excluding  the  possibility  of  any  right 
being  acquired  adversely  to  the  railroad  company  to  an  odd- 
numbered  section  embraced  by  the  exterior  lines  of  the  gen- 
eral route  after  that  route  had  been  established.  On  the 
other  side  it  is  contended  that  the  only  point  necessary  to  be 
determined  and  the  only 'one  judicially  determined  in  that 
case  was  that  the  defendant  could  not  initiate  a  preemption 
right  to  the  land  there  in  dispute  so  long  as  the  Indian  title 
referred  to  in  the  opinion  was  unextinguished.  Without  stop- 
ping to  examine  these  contentions,  it  is  sufficient  to  say  that 
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the  Buttz  case  involved  no  inquiry  as  to  the  respective  rights 
of  the  railroad  company  under  the  act  of  lS64r,  and  of  parties 
making  applications  in  due  form  prior  to  the  definite  location 
of  its  road  to  purchase  lands  as  mineral  lands  that  were  within 
the  exterior  lines  of  its  general  route.  Mr.  Justice  Field 
delivered  the  opinion  in  the  Buttz  case,  and,  speaking  for  the 
court  in  Barden  v.  Northern  Pacific  Eailroad  Covipany^ 
above  cited,  stated  that  the  grant  in  that  act  excepted  the 
privilege  of  exploring  for  mineral  lands. 

For  the  reasons  stated,  we  adjudge  that  the  lands  in  ques- 
tion were  excluded  from  the  grant  of  1864  by  reason  of  the 
pendency  of  record,  at  the  time  of  the  definite  location  of 
the  plaintiff's  road,  of  applications  to  purchase  them  as  min- 
eral lands,  such  applications  being  in  the  form  prescribed  by 
the  acts  of  Congress  that  related  to  such  lands,  and  undeter- 
mined when  the  company  filed  its  map  of  definite  location. 

The  judgment  below  is 

Affirmed. 


WHITNEY  ^^   FOX. 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  TERRITORY  OF  UTAH. 

No.  e8.    Argued  March  8,  6,  1897.  -  Decided  April  19, 189T. 

It  is  the  ordinary  rule  to  accept  the  Interpretation  given  to  a  statute  by  the 
courts  of  the  country  by  which  It  was  originally  adopted ;  but  the  rule  is  not 
an  absolute  one  to  be  followed  under  all  circumstances.  In  this  case  the 
court  accepts  the  construction  given  by  the  Supreme  Court  of  the  Terri- 
tory of  Utah  to  a  statute  of  that  Territory  disqualifying  certain  persons 
as  witnesses,  rather  than  the  construction  placed  upon  a  like  statute  by 
the  Supreme  Court  of  California,  although  the  Utah  statute  was  appar- 
ently taken  from  the  statute  of  California, 

Equity  will  sometimes  refuse  relief  where  a  shorter  time  than  that  pre- 
scribed by  the  statute  of  limitations  has  elapsed  without  suit.  It  ought 
always  to  do  so  where,  as  In  this  case,  the  delay  in  the  assertion  of  rights 
is  not  adequately  explained,  and  such  circumstances  have  intervened  in 
the  condition  of  the  adverse  party  as  to  render  it  unjust  to  him  or  to  his 
estate  that  a  court  of  equity  should  assist  the  plaintiff.  In  this  case  the 
plaintiff,  seeking  the  aid  of  equity,  forbore  for  an  unreasonably  long  time 
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to  assert  his  rights,  and  made  no  demand  upon  his  adversary  until  dis- 
ease had  so  far  deprived  the  latter  of  his  reason  and  faculties  that  he 
could  not  comprehend  any  matter  of  business  submitted  to  him.  His 
right  to  ask  the  aid  of  a  court  of  equity  was  held  to  have  been  lost  under 
the  peculiar  circumstances  of  the  case. 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
the  Territory  of  Utah,  affirming  a  judgment  in  favor  of  the 
defendant  in  an  action  brought  in  the  year  1889  in  the  District 
Court  of  the  Thii'd  District  of  that  Territory  by  the  appellant 
Whitney  against  the  executors  of  Joab  Lawrence,  deceased. 

The  object  of  the  suit  was  to  establish  the  existence  of  a 
trust  in  his  favor  in  certain  real  estate  and  stock,  and  to  have 
an  accounting  in  respect  of  the  accumulations  or  profits  of 
such  property. 

The  case  made  by  the  findings  of  fact  is  substantially  as 
follows : 

On  and  prior  to  October  7,  1872,  the  plaintiff  was  the  owner 
of  250  shares,  and  Joab  Lawrence,  deceased,  was  the  owner  of 
more  than  1500  shares,  of  the  capital  stock  of  the  Eureka 
Mining  Company  of  Utah.  Prior  to  that  date  the  plaintiff 
delivered  to  Lawrence  certificates  representing  his  250  shares 
of  stock,  to  be  disposed  of  by  Lawrence  together  with  the 
latter's  own  stock  for  their  joint  benefit. 

At  the  above  date  Lawrence  sold  and  disposed  of  to  E.  B. 
Ward  of  Detroit  1500  shares  of  his  own  stock  and  the  plaintifiTs 
250  shares,  together  with  250  shares  belonging  to  W.  H.  Wood. 
In  part  consideration  for  the  sale,  Lawrence  received  real 
estate  in  Detroit  consisting  of  three  city  lots,  and  a  building 
thereon,  commonly  known  as  the  Mansion  House,  and  took  a 
deed  therefor  in  his  individual  name.  He  also  received  in 
consideration  of  such  sale  a  large  amount  of  cash  in  hand, 
besides  other  property.  Of  the  cash  so  received,  $23,587.50 
was  applied  by  him  in  taking  up  an  indebtedness  against  the 
Eureka  Mining  Company,  The  plaintiff  being  the  owner  of 
one  eighth  of  the  total  number  of  shares  of  stock  sold  to  Ward 
by  Lawrence,  the  latter  received  the  above  real  estate  and  the 
$23,587.50  in  trust  for  the  plaintiff  to  the  extent  of  an  undivided 
one  eighth  interest.    The  balance  of  the  consideration  received 
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by  Lawrence  from  the  sale  of  the  stock  was  distributed  imme- 
diately after  such  sale  among  himself,  plaintiff  and  Wood, 
according  to  their  respective  interests. 

In  recognition  of  the  above  trust  Lawrence  executed  and 
delivered  to  the  plaintiff  the  declaration  of  trust  described  in 
the  complaint,  which  was  in  these  words: 

"Salt  Lake  City,  Nov.  9tA,  1872. 
"  J.  N.  Whitney  : 

"  This  is  to  certify  that  you  are  entitled  to  one-eighth  interest 
in  the  real  estate,  mining  and  rolling-mill  stocks,  and  in  the 
$23,587.50  of  which  the  Eureka  Mining  Company  of  Utah  are 
indebted  to  me,  of  the  property  acquired  by  me  of  E.  B.  Ward, 
of  Detroit,  Michigan,  October  7th,  less  the  farm  of  160  acres, 
which  was  given  to  A.  A.  GriflBth.  I  have  also  received  of 
you  20  shares  of  Eureka  stock,  your  one-eighth  of  the  160 
shares  which  was  given  to  Messrs.  Griffith  and  Mayhue. 

"  JoAB  Lawrence." 

On  November  9, 1872,  the  Eureka  Mining  Company  of  Utah 
executed  to  Theodore  M.  Tracy,  trustee,  a  mortgage  to  secure 
the  payment  of  $43,587.50,  Tracy  taking  and  holding  the 
mortgage  as  trustee  for  Lawrence,  $23,587.50  of  that  sum 
representing  the  indebtedness  of  the  Eureka  Mining  Company 
of  Utah  taken  up  by  Lawrence,  as  above  stated,  with  a  portion 
of  the  proceeds  of  the  sale  of  stock  made  to  Ward,  the  remain- 
ing $20,000  representing  an  indebtedness  due  from  the  Eureka 
Mining  Company  of  Utah  to  Lawrence  individually.  The 
mortgage  was  not  to  secure  in  whole  or  in  part  any  indebted- 
ness due  from  the  company  to  the  plaintiff  or  to  Wood  on 
account  of  services  rendered  by  them  or  either  of  them  to  it. 
Afterwards,  and  prior  to  August  26,  1874,  the  mortgage  was 
assigned  by  Tracy  to  Lawrence. 

Subsequently  Lawrence  instituted  proceedings  to  foreclose 
the  mortgage,  and  did  foreclose  the  equity  of  redemption  on 
the  property  therein  described,  which  included  the  mining 
property  of  the  Eureka  Mining  Company  of  Utah.  The 
decree  of  foreclosure  was  entered  on  July  27,  1876,  and  there- 
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after  a  deed  of  the  property  was  duly  executed  to  Lawrence 
by  the  United  States  marshal. 

At  the  time  of  the  foreclosure  a  new  corporation,  called  the 
Eureka  Hill  Mining  Company,  with  a  capital  stock  of  10,000 
shares,  had  been  organized  under  and  by  virtue  of  the  laws  of 
the  Territory  of  Utah,  and  had  succeeded  to  the  Eureka 
Mining  Company  of  Utah. 

On  March  13,  1877,  Lawrence  sold  and  conveyed  to  the 
Eureka  Hill  Mining  Company  all  his  right,  title  and  interest 
in  and  to  the  premises  and  all  that  he  had  acquired  under  the 
above  mortgage  and  foreclosure,  and  in  part  consideration 
therefor  received  30  per  cent  of  the  capital  stock  of  that 
company,  amounting  to  3000  shares.  He  took  these  shares 
in  his  own  name  individually,  and  so  held  and  retained  them 
until  his  death,  which  took  place  December  28,  1888,  claiming 
and  receiving  the  dividends  thereon,  and  in  all  respects  hold- 
ing and  treating  both  the  stock  and  dividends  as  his  own 
property;  nor  did  he  at  any  time  recognize  any  right  or 
interest  of  the  plaintiff  in  and  to  the  same.  The  amount  of 
dividends  received  on  the  stock  at  the  commencement  of  this 
action  amounted  to  $94  per  share,  and  at  the  time  of  the 
hearing  of  the  case  to  $124  per  share. 

On  September  27,  1875,  Lawrence  wrote  to  Wood  the  fol- 
lowing letter : 

"  Wm.  H.  Wood,  Esq.  —  Dear  Sir :  I  am  in  receipt  of  yours. 
Hempstead  advises  me  that  the  foreclosure  suit  will  come  up 
probably  in  October  term,  say  about  the  last  of  the  month. 
Your  interest  in  the  mortgage  is  one-eighth  of  $25,000,  $3125. 
The  administrators  in  the  Ward  estate  have  given  Mr.  Romeyn 
notice  of  the  intention  to  amend  their  complaint,  notwith- 
standing the  demurrer  to  the  complaint  was  sustained  and  the 
injunction  was  removed  as  against  me.  I  have  been  spending 
a  great  deal  of  money  and  time  in  endeavoring  to  protect  the 
Detroit  property.  I  now  intend  going  to  Salt  Lake  early  in 
the  month.  I  wish  you  would  at  once  inform  me  when  you 
will  probably  be  ready  to  go  West,  or  will  be  in  Salt  Lake. 
"  Yours,  &c.,  JoAB  Lawrence." 
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And  on  December  26, 1875,  Lawrence  also  wrote  Wood  as 
follows : 

"  Mr.  Bomeyn  informs  me  under  date  of  the  16th  inst.  that 
the  suit  of  Ward  against  Lawrence,  Whitney  and  Wood  has 
been  discontinued,  the  receiver  discharged  and  the  property 
placed  in  my  possession.  The  entire  rents  have  been  used  up, 
only  $317  to  balance,  which  was  paid  to  Romeyn. 

"  Yours,  (fee,  Lawbencb." 

After  December  26, 1875,  and  until  April  6,  1888,  the  plain- 
tiff at  no  time  claimed  or  demanded  of  Lawrence  any  portion 
of  the  mortgage  property  or  its  proceeds,  or  any  dividends 
received  upon  it,  and  Lawrence  never  recognized  or  admitted 
that  he  had  any  interest  in  the  same. 

On  July  18, 1876,  Wood  wrote  the  plaintiff  a  letter,  in  which, 
among  other  things,  he  said :  "  When  in  Boston  I  go  to  the 
*  Silver  Islet '  oflBce,  and  found  the  reports  from  the  mine  good, 
but  no  sales  of  any  account.  I  will  keep  you  posted  on  it,  and 
if  a  chance  does  come  will  get  you  out  and  myself.  I  met 
Hill  (of  the  Winnemucca)  in  Phil'd.  How  are  things  in  Utah  ? 
and  does  Lawrence  and  you  get  along  ?  Y"ou  know  you  and 
myself  have  about  $17,000  of  our  money  in  the  mortgage, 
beside  our  portion  of  the  Detroit  R.  E.,  and  if  necessary, 
have  some  money  left  to  present  my  claim  in  court  for  a  fair 
and  honest  adjustment.  It  seems  to  me  that  we  should  com- 
mence and  claim  our  rights  very  soon,  by  suit,  if  in  no  other 
way  —  all  I  wish  is  what  is  justly  due  me." 

On  March  1,  1880,  Wood  also  wrote  Whitney  as  follows: 

"  San  Francisco,  March  1,  1880. 
"Mb.  John  N.  Whitney. 

"Dear  Sir:  Yours  came  to  hand  some  time  since  and  fully 
noted.  What  course  is  the  best  to  take  with  Lawrence  to 
bring  him  to  a  settlement  ?  Will  the  law  work  in  this  case  this 
late  day?  Our  claim  may  be  good  upon  the  Eureka  in  case 
he  should  wish  to  sell,  as  I  have  his  letter  saying  I  was  in- 
terested one-eighth  in  the  mortgage  and  in  the  Detroit  prop- 
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erty.  I  think  it  is  time  something  should  be  done,  and  done 
promptly  and  fearlessly,  and  a  full  exposure  made  if  necessary. 
I  am  satisfied  the  mine  cannot  be  sold  if  our  claim  is  put  iu 
the  right  shape.  I  think  any  one  can  see  it  and  think  we  can 
claim  our  portion  of  his  receipts  in  law.  Drop  me  a  line  at 
once,  as  I  now  intend  to  start  for  the  East  and  home  in  about 
two  weeks,  and  shall  stop  at  Salt  Lake  City  if  it  may  be  best ; 
find  out  what  he  intends  to  do.  I  mean  Lawrence.  No  other 
way. but  to  take  the  bull  by  the  horns;  I  fear  him  not.  I 
have  closed  in  one  to-day  and  he  gave  down  his  milk  and 
came  to  time. 

"Yours  in  haste,  Wm.  H.  Wood." 

This  letter  was  received  by  Whitney  in  due  course  of  mail, 
and  was  produced  by  him  at  the  trial  in  pursuance  of  a  notice. 
The  plaintiff  had  actual  knowledge  of  the  conveyance  to  the 
Eureka  Hill  Mining  Company  at  the  time  it  was  made,  as  well 
as  of  the  terms  on  which  it  was  made,  and  knew  as  early  as 
March,  1880,  that  Lawrence  denied  and  repudiated  any  alleged 
interest  or  claim  of  his  in  or  to  any  part  of  the  3000  shares  of 
stock,  or  in  the  dividends  that  had  been  declared  and  paid 
upon  such  stock,  or  in  any  of  the  property  mentioned  in  the 
complaint.  Lawrence  had  received  in  part  consideration  of 
the  conveyance  to  the  Eureka  Hill  Mining  Company,  under 
date  of  March  13, 1877,  in  addition  to  the  3000  shares  of  stock, 
a  quartz  mill,  and  as  early  as  the  summer  of  1877  the  plaintiff 
knew  that  he  had  sold  and  disposed  of  the  machinery  of  the 
mill,  and  was  informed  of  the  sale  by  Lawrence  in  person,  but 
plaintiff  did  not  then  nor  afterwards  make  any  demand  upon 
Lawrence  or  his  representatives  for  any  part  or  portion  of  the 
proceeds  of  that  sale,  nor  make  any  inquiry  as  to  the  amount 
realized  by  him  therefrom,  although  ignorant  of  its  terms. 

As  early  as  1881  the  plaintiff  knew  that  the  Eureka  Hill  Min- 
ing Company  had  declared  and  paid  a  dividend  of  one  dollar 
per  share  upon  all  of  its  capital  stock,  and  as  early  as  Novem- 
ber, 1885,  he  had  actual  knowledge  that  that  company  had 
theretofore  declared  and  paid  dividends  upon  its  capital  stock 
aggregating  $54  per  share,  and  that  Lawrence  had  received 
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in  dividends  that  amount  per  share  on  each  and  all  of  the  3000 
shares  of  stock ;  but  he  never  at  any  time  prior  to  April  6, 
1888,  made  any  demand  upon  or  request  of  Lawrence  for  any 
part  or  portion  of  the  proceeds  of  such  dividend. 

From  April,  1877,  until  some  time  in  1885  Lawrence  resided 
in  Salt  Lake  City  continuously,  and  was  rarely  absent  there- 
from, and  when  absent  it  was  only  for  brief  periods.  He  re- 
turned to  that  city  in  October,  1885,  and  remained  there  until 
February  10, 1886.  On  November  1, 1886,  he  returned  again, 
remaining  continuously  in  the  city  until  January  25,  1887. 
Almost  weekly  during  the  years  1877,  1878,  1879,  1880, 1881 
and  1882  the  plaintiff  met  Lawrence  in  that  city  and  conversed 
with  him,  and  also  met  him  there  frequently  in  1883  and  1884 ; 
and  in  November  or  December,  1885,  after  he  had  received 
actual  knowledge  of  the  receipt  by  Lawrence  of  the  dividend 
of  $54  per  share  on  the  3000  shares  of  stock,  he  met  and  con- 
versed with  Lawrence  in  Salt  Lake  City,  but  made  no  demand 
on  or  request  of  him  for  any  part  of  such  dividend. 

During  the  latter  part  of  the  year  1887  the  mind  and 
memory  of  Lawrence  became  so  impaired  by  disease  that  it 
was  not  possible  for  him  to  attend  to  ordinary  business  mat- 
ters, and  from  that  time  to  his  death  this  impairment  of  his 
faculties  daily  increased,  so  that  from  the  first  of  the  year  1888 
until  his  decease  he  was  unable  to  comprehend  any  matter  of 
business  submitted  to  him. 

On  April  6,  1888,  the  plaintiff,  knowing  that  for  many 
months  prior  to  that  date  Lawrence  had  been  deprived  of  his 
reason  and  mental  faculties,  made  for  the  first  time  a  formal 
demand  on  him  for  an  accounting  as  to  his  alleged  interest  in 
the  stock,  real  estate  and  rents  described  in  his  complaint. 

As  conclusions  of  law  from  the  foregoing  facts  the  court 
found  and  decided : 

That  Lawrence  was  at  the  time  of  his  death  the  owner,  free 
from  any  and  all  trusts  in  favor  of  the  plaintiff,  of  the  prop- 
erty, both  real  and  personal,  described  in  the  complaint ; 

That  so  far  as  it  was  sought  to  establish  a  trust  in  favor  of 
the  plaintiff  in  the  real  estate  mentioned  in  the  complaint,  and 
to  obtain  an  accounting  of  the  rents,  issues  and  profits  thereof, 
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the  cause  of  action  was  barred  by  the  provisions  of  section  180 
of  the  Code  of  Civil  Procedure  of  Utah  Territory ; 

That  the  action,  so  far  as  it  sought  to  establish  a  trust  in 
favor  of  plaintiff  in  any  portion  of  the  3000  shares  of  the 
capital  stock  of  the  Eureka  Hill  Mining  Company,  and  to 
obtain  a  judgment  decreeing  plaintiff  to  be  the  equitable 
owner  of  part  of  those  shares,  or  to  any  portions  of  the  divi- 
dends declared  and  paid  thereon,  was  barred  by  the  provisions 
of  section  201  of  the  Code  of  Civil  Procedure  of  Utah  Terri- 
tory; 

That  the  plaintiff  had  by  his  laches  and  inexcusable  neglect 
and  delay  barred  and  precluded  himself  of  and  from  any  re- 
lief; and 

Tliat  the  plaintiff  should  have  or  take  nothing  by  his  suit, 
and  the  defendants  should  have  and  recover  of  and  from  the 
plaintiff  their  costs  to  be  taxed. 

In  accordance  with  those  conclusions  of  law,  it  was  adjudged 
that  the  plaintiff  take  nothing  by  his  suit. 

Mr.  Arthur  Brown  for  appellant.  Mr.  J.  G.  Sutherland  was 
on  his  brief. 

Mr.  Jeremiah  M.  Wilson,  for  appellee.  Mr.  A.  A.  noehling, 
Jr.,  was  on  his  brief. 

Mr.  Justice  Harlan,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

At  the  hearing  of  this  cause  in  the  inferior  territorial  court, 
the  first  testimony  offei'ed  in  plaintiff's  behalf  was  his  own 
deposition,  taken  in  a  suit  in  the  Supreme  Court  of  New  York, 
wherein  he  and  Wood  were  plaintiffs  and  Joab  Lawrence, 
then  living,  was  the  defendant  —  that  case  being  substantially 
for  the  same  cause  of  action  presented  in  this  case.  The  court 
ruled  that  Whitney's  deposition  could  not  be  received  except 
for  the  purpose  of  impeaching  him,  nor  was  his  evidence  in 
the  former  action  admissible,  he  being  present  in  court  and 
orally   testifying  in  this  suit.     This  action  of  the  court  is 
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assigned  for  error.  But  as  the  deposition  was  not  made  a  part 
of  and  is  not  in  the  record,  we  cannot  say  that  its  exclusion 
was  prejudicial  to  the  rights  of  the  plaintiflf.  Amendment  of 
21st  Rule,  U  AVall.  xii;  Buckstaff  v.  Russell,  151  U.  S.  626, 
636  ;  Shauer  v.  Alterton,  151  U.  S.  607. 

Whitney  testified  in  this  action  on  his  own  behalf,  but  the 
court  ruled  that  his  testimony  as  to  any  matter  of  fact  occur- 
ring before  the  death  of  Lawrence  and  equally  within  the 
knowledge  of  both  could  not  be  received  in  his  own  behalf. 
Was  this  error?  Among  those  who  are  disqualified  by  the 
statutes  of  Utah  from  being  witnesses  are  "  parties  or  assignors 
of  parties  to  an  action  or  proceeding,  or  persons  in  whose  be- 
half an  action  or  proceeding  is  prosecuted,  against  an  executor 
or  administrator  upon  a  claim  or  demand  against  the  estate  of 
a  deceased  person,  as  to  any  matter  of  fact  occurring  before 
the  death  of  such  deceased  person,  and  equally  within  the 
knowledge  of  both  the  witness  and  the  deceased  person." 
2  Compiled  Laws,  Utah,  1888,  Title  X,  c.  2,  p.  427.  The 
Supreme  Court  of  Utah  held  that,  under  this  statute,  Whitney 
was  incompetent  to  testify  as  to  any  fact  equally  within  the 
knowledge  of  himself  and  Lawrence.  It  is  said  that  the  Utah 
statute  was  copied  substantially  from  a  statute  of  California, 
which  declared  incompetent  as  witnesses,  "  parties  or  assignors 
of  parties  to  an  action  or  proceeding,  or  persons  in  whose  be- 
half an  action  or  proceeding  is  prosecuted  against  an  executor 
or  administrator,  upon  a  claim  or  demand  against  the  estate 
of  a  deceased  person  as  to  any  matter  of  fact  occurring  before 
the  death  of  such  deceased  person."  Deering's  Code  Civ. 
Proced.  §  1880.  The  contention  is  that  the  interpretation 
placed  by  the  Supreme  Court  of  California  upon  the  statute 
of  that  State  should  be  followed  in  this  case.  We  are  referred 
to  Myers  v.  lieinstein^  67  California,  89,  in  which  case  the  plain- 
tiff sought  a  decree  establishing  a  trust  in  his  favor  in  a  cer- 
tain piece  of  land.  The  alleged  trustee  was  dead  when  the 
case  was  heard.  The  court  said:  "We  are  of  opinion  that 
the  witness  was  competent.  The  action  was  not  on  a  claim  or 
demand  against  the  estate  of  Reinstein.  The  plaintiff  asserted 
that  the  interest  in  the  land  sued  for  constituted  no  part  of 
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Reinstein's  estate,  but  was  held  in  trust  by  Reinstein  for  Col- 
lins or  bis  assigns,  and  after  his  death  by  the  defendants,  his 
devisees  and  successors.  The  defendants  asserted  that  no  such 
trust  existed,  but  that  Reinstein,  their  devisor,  held  the  lands 
as  his  own  estate,  and  that  they  had  succeeded  to  his  right. 
The  very  question  to  be  determined  here  was  whether  the  in- 
terest sought  to  be  recovered  was  a  part  of  Reinstein's  estate 
or  not.  If  it  was  a  part  of  his  estate,  then  no  trust  existed  ; 
he  held  it  in  trust  in  his  lifetime,  and  the  interest  passed  to 
his  successors  to  the  legal  title,  clothed  with  the  trust.  To 
hold  that  the  claim  or  demand  here  attempted  to  be  enforced 
was  a  part  of  the  estate,  and  thus  render  the  witness  incom- 
petent,  would  be  to  determine  in  advance  the  very  question 
to  be  determined  on  the  trial  of  the  action.  By  so  holding 
we  would  assume  the  very  question  to  be  tried  and  settled  by 
the  contestation  between  the  parties.  This  we  are  not  allowed 
to  do." 

The  Supreme  Court  of  Utah  evidently  entertained  a  differ- 
ent view  of  the  Utah  statute  ;  for  the  claim  asserted  by  AVhitney 
in  this  case  was,  in  the  judgment  of  that  court,  '^  not  only  a 
claim  against  an  estate,  but  one  for  many  thousands."  The 
relief  sought  was  a  decree  declaring  Whitney  to  be  the  equi- 
table owner  of  one  eighth  of  the  Mansion  House  in  Detroit, 
and  entitled  to  the  rents,  issues  and  profits  thereof,  as  well  as 
to  part  of  the  3000  shares  of  the  stock  of  the  Eureka  Hill 
Mining  Company,  and  the  dividends  that  had  theretofore 
been  declared  thereon ;  and  that  the  executors  of  Lawrence 
be  required,  not  only  to  account  to  the  plaintiff  for  all  of  the 
said  rents,  issues,  profits  and  dividends,  but  to  convey  to  him 
an  undivided  one  eighth  interest  in  the  real  property,  and  as- 
sign to  him  a  like  proportion  of  such  stock.  It  was  also  asked 
that  a  receiver  be  appointed  to  receive  the  dividends  on  the 
stock,  and  the  rents,  issues  and  profits  of  the  realty.  We 
cannot  doubt  that  the  claims  asserted  in  this  suit  by  Whitney 
are,  within  the  meaning  of  the  Utah  statute,  claims  or  demands 
against  the  estate  of  a  deceased  person,  and,  consequently, 
Lawrence  being  dead,  Whitney  was  incompetent  to  testify  to 
anv  fact  touching  raid  claims  or  demands  that  occurred  be- 
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fore  Lawrence's  death,  and  were  equally  within  the  knowledge 
of  both  Whitney  and  Lawrence.  The  Supreme  Court  of  Utah 
properly  rejected  the  suggestion  that  such  claim  or  demand 
was  not  against  the  estate  of  Lawrence.  To  say  that  the  only 
issue  here  was  whether  the  real  propertj^  and  stock  described 
in  the  petition  constituted  a  part  of  Lawrence's  estate,  and 
that  no  claim  or  demand  was  asserted  against  the  estate,  would 
be  to  defeat  what,  it  seems  to  us,  was  the  manifest  object  of 
the  statute.  While,  as  said  by  this  court  in  Coulam  v.  DouU^ 
133  U.  S.  216,  233,  it  is  the  ordinary  rule  to  accept  the  inter- 
pretation given  to  a  statute  by  the  courts  of  the  country  by 
which  it  was  originally  adopted,  the  rule  is  not  an  absolute 
one,  to  be  followed  under  all  circumstances.  We  concur  in 
the  interpretation  placed  upon  the  Utah  statute  by  the  Su- 
preme Court  of  Utah,  as  one  required  by  the  obvious  mean- 
ing of  its  provisions,  and  we  do  not  feel  obliged,  by  the  above 
rule,  to  reject  that  interpretation  because  apparently  the  high- 
est court  of  the  State  from  which  the  statute  was  taken  has, 
in  a  single  decision,  taken  a  different  view.  We,  therefore, 
hold  that  to  the  extent  indicated  by  the  court  below  Whitney 
was  an  incompetent  witness  as  to  any  fact  occurring  before 
the  death  of  Lawrence  and  equally  within  the  knowledge  of 
both. 

It  remains  to  inquire  whether  the  judgment  was  right  upon 
the  merits.  The  Supreme  Court  of  the  Territory  held  that 
the  suit  was  barred  upon  the  grounds  both  of  laches  and  of  the 
statute  of  limitations  of  Utah.  The  undisputed  facts  make  a 
case  of  such  gross  laches  upon  the  part  of  Whitney  as  to  for- 
feit all  right  to  the  aid  of  a  court  of  equity.  Equity  will  some- 
times refuse  relief  where  a  shorter  time  than  that  prescribed 
by  the  statute  of  limitations  has  elapsed  without  suit.  It 
ought  always  to  do  so  where,  as  in  this  case,  the  delay  in 
the  assertion  of  rights  is  not  adequately  explained,  and 
such  circumstances  have  intervened  in  the  condition  of  the 
adverse  party  as  render  it  unjust  to  him  or  to  his  estate  that 
a  court  of  equity  should  assist  the  plaintiff.  It  is  impossible 
to  doubt  that  Whitney  knew,  for  many  years,  while  Lawrence 
was  in  proper  mental  condition,  that  the  latter  did  not  admit, 
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but  denied,  that  the  former  had  any  just  demand  against  him. 
But  Whitney  forbore  to  assert  the  rights  which  he  now  as- 
serts, and  although  having  abundant  opportunity  to  do  so, 
and  having,  if  his  present  claims  are  just,  every  reason  for 
promptness  and  diligence,  he  nevertheless  slept  upon  liis 
rights  and  made  no  demand  upon  Lawrence  until  disease 
had  so  far  deprived  the  latter  of  his  reason  and  faculties 
that  he  could  not  suiBciently  comprehend  any  matter  of 
business  submitted  to  him.  Under  the  peculiar  circum- 
stances of  this  case,  the  court  below  rightly  held  that  the 
plaintiflfs  laches  cut  him  off  from  any  relief  in  equity.  Bad- 
ger V.  Badger^  2  Wall.  87,  95 ;  Ilayward  v.  National  Bank,, 
96  U.  S.  611,  617;  Oodden  v.  Kimmell,  99  U.  S.  201 ;  Lands- 
dale  V.  Smith,  106  U.  S.  391 ;  Speidel  v.  Ilenrici,  120  U.  S.  377 ; 
Richards  v.  MackaU,  12i  U.  S.  183,  188;  MackaU  v.  Casilear, 
137  U.  S.  556,  566 ;  Hammond  v.  Hopkins,  143  U.  S.  224,  250, 
274.  In  this  view,  it  is  unnecessary  to  consider  whether  the 
plaintiffs  causes  of  action  were  barred  by  the  statute  of 
limitation. 

The  judgment  is  Affirmed. 


The  case  of  Wood  v.  Fox^  Surviving  Executor  of  Lawrence,  No. 
56,  on  appeal  from  the  Supreme  Court  of  the  Territory  of  Utah, 
was  argued  with  No.  68  by  the  same  counsel,  and  depends  upon  the 
same  facts  as  appear  in  the  above  case,  and  for  the  reasons  stateil 
in  the  opinion  in  that  case  the  judgment  is 

Affirmed. 


OXLEY  STAVE  COMPANY  v.  BUTLER  COUNTY. 

ERROR   TO   THE   SUPREME   COURT   OF   THE   STATE   OF   MISSOURI. 

No.  221.    Ar^ed  March  19,  1S97.  —  Decided  April  19, 1897. 

This  court  cannot  review  the  final  judgment  of  the  highest  court  of  a  State 
even  if  it  denied  some  title,  right,  privilege  or  immunity  of  the  unsuccesN- 
f 111  party,  unless  it  appear  from  the  record  that  such  title,  right,  privilegre 
or  immunity  was  **  specially  set  up  or  claimed  "  in  the  state  court  as  be- 
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longing  to  sach  party  under  the  Constitution  or  some  treaty,  statute, 
commission  or  authority  of  the  United  States.  lie  v.  Stat.  §  709. 
The  words  *' specially  set  up  or  claimed"  in  that  section  Imply  that  If  a 
party  In  a  suit  In  a  state  court  Intends  to  invoke  for  the  protection  of 
his  rights  the  Constitution  of  the  United  States  or  some  treaty,  statute, 
commission  or  authority  of  the  United  States,  he  must  so  declare;  and 
unless  he  does  so  declare,  *^  specially,"  that  is,  unmistakably,  this  court 
Is  without  authority  to  reexamine  the  final  judgment  of  the  state  court. 
This  statutory  requirement  Is  not  met  if  such  declaration  Is  so  general 
in  its  character  that  the  purpose  of  the  party  to  assert  a  Federal  right 
is  left  to  mere  inference. 

The  case  is  stated  in  the  opinion. 

J/r.  Isaac  IL  Lionberger  for  plaintiflfs  in  error. 

Mr.  John  F.  Dillon  and  Mr.  Frank  M.  Estes  for  defendant 
in  error.  Mr.  Winsloio  S.  Pierce^  Mr.  Harry  Ilubhard  and 
Mr.  Henry  N.  Phillips  were  on  their  briefs. 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  up  for  review  a  final  judgment  of 
the  Supreme  Court  of  Missouri  reversing  a  judgment  of  the 
Circuit  Court  of  the  city  of  St.  Louis,  Missouri,  setting  aside 
and  declaring  to  be  null  and  void  certain  conveyances  of  lands 
in  Butler  County,  Missouri,  and  quieting  the  title  thereto  of 
the  present  plaintiffs  in  error. 

It  is  contended  on  behalf  of  the  defendants  in  error,  who 
were  defendants  below,  that,  under  the  statutes  regulating  the 
jurisdiction  of  this  court,  we  have  no  authority  to  reexamine 
that  judgment. 

It  appears  from  the  petition  that  the  lands  in  controversy 
were  part  of  the  lands  granted  to  Missouri  by  the  swamp-land 
act  of  September  28,  1S50,  9  Stat.  519,  c.  84,  and  were  subse- 
quently, in  1857,  patented  by  the  State  to  the  Cairo  and  Ful- 
ton Railroad  Company,  a  Missouri  corporation,  in  payment  of 
a  subscription  to  the  capital  stock  of  that  company  by  the 
county  of  Butler,  Missouri,  which  subscription  was  made  under 
the  authority  of  the  State ;  that  in  payment  of  certain  bonds 
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issued  by  it,  the  railroad  company,  on  the  23d  of  May,  1857, 
conveyed  the  lands  in  question,  with  other  lands,  to  John 
Moore,  John  Wilson  and  A.  G.  Waterman,  as  trustees ;  that 
in  1871  Chouteau,  having  become  the  owner  of  the  greater 
portion  of  such  bonds,  brought  suit  in  the  Circuit  Court  of  Mis- 
sissippi County,  Missouri,  for  the  foreclosure  of  the  above  deed 
of  trust,  in  which  suit  there  was  a  decree  for  the  defendants ; 
that  such  decree  was  reversed  by  the  Supreme  Court  of  Mis- 
souri, and  a  decree  of  foreclosure  directed  to  be  entered ;  that 
the  lands  were  accordingly  sold  by  a  commissioner,  Chouteau 
becoming  the  purchaser ;  and  that  afterwards,  on  the  19th  day 
of  November,  1886,  Chouteaq  conveyed  the  same,  with  other 
lands,  to  the  plaintiffs  in  error. 

The  petition  also  alleged  that  the  county  of  Butler,  Novem- 
ber 7, 1866,  filed  in  the  Circuit  Court  of  Butler  County  its  peti- 
tion against  the  Cairo  and  Fulton  Railroad  Company  and 
Moore,  Wilson  and  Waterman,  trustees  as  aforesaid,  for  the 
purpose  of  cancelling  and  setting  aside  the  patent  from  the 
State  to  the  Cairo  and  Fulton  Railroad  Company,  as  well  as 
the  deed  of  trust  from  the  railroad  company  to  Moore,  AVilson 
and  Waterman,  trustees;  that  in  that  suit  "service  was  at- 
tempted to  be  had  by  publication,  the  plaintiffs  in  said  cause 
alleging  that  the  said  Moore,  Waterman  and  Wilson  were  non- 
residents of  the  State  of  Missouri ;  that  in  the  said  proceeding 
the  said  Cairo  and  Fulton  Railroad  Company  were  brought  in, 
as  was  pretended,  b}'^  persotial  service ;  but  your  complainants 
herein  here  aver,  charge  and  show  the  fact  to  be  that  the  ser- 
vice in  said  cause,  the  pretended  appearance  of  the  defendants 
by  their  attorney  and  in  their  own  proper  persons,  was,  in  fact, 
a  fraud  and  deception  imposed  upon  the  Circuit  Court  trying 
said  cause ;  that  in  truth  and  in  fact  the  said  Waterman,  pre- 
vious to  the  bringing  of  said  action  in  said  Circuit  Court,  and 
said  Moore,  soon  after  the  bringing  of  said  action  and  before 
service  upon  him  therein  had  been  obtained,  had  departed  this 
life,  and  their  successors  in  said  trust  and  as  trustees  had  been 
appointed  in  pursuance  to  the  provisions  of  the  said  deed  of 
trust ;  that  in  consequence  of  their  said  deaths  and  tiie  appoint- 
ment of  their  successors  as  such  trustees,  as  aforesaid,  no  service 


Digiti 


zed  by  Google 


OXLEY   STAVE  COMPANY  v.   BUTLER  COUNTY.     651 

Opinion  of  the  Conrt. 

was  had  in  said  cause,  the  new  trustees  were  not  made  parties, 
were  not  served  with  process  and  had  no  notice  of  proceed- 
ings, although  necessary  and  proper  parties.  The  other  de- 
fendant in  said  cause,  viz.,  the  said  Cairo  and  Fulton  Railroad 
Company,  Avas  not  a  necessary  or  proper  party,  as  by  the  fore- 
closure of  the  state  lien  on  said  railroad  under  what  is  known 
as  the  sell-out  act  and  the  purchase  of  said  railroad  under  said 
sale  the  said  company,  before  the  commencement  of  said  suit, 
was  dissolved  and  had  ceased  to  exist  and  could  not  legally  be 
made  a  party  to  said  proceedings ;  that  the  only  party  defend- 
ant to  said  proceedings  that  was  in  fact  present  or  pretend- 
ing to  make  a  defence  in  said  action  was  Green  L.  Poplin,  who 
had  at  one  time  been  the  president  of  the  said  railroad  com- 
pany, but  long  previous  to  the  bringing  of  said  suit  had  ceased 
to  be  connected  with  the  said  Cairo  and  Fulton  Eailroad  Com- 
pany in  any  capacity  whatever,  but  was  in  fact  acting  in  collu- 
sion with  the  attorneys  and  agents  of  said  Butler  County  to 
aid  said  Butler  County  and  its  attorneys  to  avoid  and  disregard 
their  said  contract  with  the  Cairo  and  Fulton  Railroad  Com- 
pany. And  these  complainants  aver  and  charge  the  fact  to 
be  that  notwithstanding  the  fact  that  the  said  Circuit  Court 
proceeded  to  find  the  issues  in  said  case  for  the  said  county  of 
Butler,  and  to  decree  that  the  said  deed  from  the  State  of  Mis- 
souri to  the  Cairo  and  Fulton  Railroad  Company  and  the 
deed  of  trust  from  said  railroad  company  to  the  said  Moore, 
Waterman  and  Wilson  be  cancelled,  set  aside  and  for  naught 
held,  and  that  the  interest  of  the  defendants  therein  be  divested 
out  of  them  and  invested  in  said  county  of  Butler,  that  all  said 
pretended  proceedings  were  null,  void  and  of  no  effect  what- 
ever on  account  of  the  collusion  of  the  parties  thereto,  and 
because  the  parties  holding  the  title  under  said  deed  of  trust 
in  trust  for  the  holders  of  the  bonds  of  the  said  Cairo  and  Ful- 
ton Railroad  Company  were  not  parties  to  said  suit  and  did 
not  appear  thereto,  either  in  person  or  by  attorneys.  And  be- 
cause neither  the  said  bondholders  nor  their  assigns  were  in 
court  by  service  of  process  or  otherwise." 

It  was  further  alleged  that  in  the  year  1863  a  number  of 
judgments  were  obtained  in  the  Circuit  Courts  of  Mississippi 
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County,  Missouri,  against  the  railroad  company,  and  part  of 
the  lands  in  controversy  were  sold  under  execution,  various 
persons  becoming  the  purchasers  and  receiving  conveyances. 
The  petition  sets  out  various  sales  of  lands  embraced  in  the 
above  deed  of  trust,  and  makes  defendants  numerous  parties 
who  were  in  possession  claiming  title,  including  the  St.  Louis, 
Iron  Mountain  and  Southern  Railroad  Company.  The  peti- 
tion avers  that  in  the  several  suits  in  the  Butler  Circuit  Court 
the  railroad  company  "  was  the  only  defendant ;  neither  said 
trustee  or  the  bondholders  were  made  parties  to  said  suits, 
neither  did  they  in  any  way  have  notice  thereof  or  api^ear 
therein  by  attorney  or  otherwise,  and  whatever  rights  said 
judgment  creditors  acquired  by  reason  of  their  said  several 
judgments,  and  whatever  title  the  said  purchaser  at  said 
sheriflPs  sale  made  under  said  judgments  acquired,  were  subject 
and  subservient  to  the  said  first  deed  and  the  rights  of  the 
bondholders  of  said  Cairo  and  Fulton  Railroad  Company. 
The  purchasers  at  said  foreclosure  proceeding  under  the  de- 
cree of  the  Supreme  Court  took  a  paramount  and  superior 
title  to  all  said  parties  and  purchasers  at  said  sherifTs  sale ; 
that  the  said  sheriff's  deeds  made  to  the  purchasers  at  said 
execution  sales  conveyed  no  title  to  the  said  purchaser  as 
against  the  prior  lien  of  the  said  trustees  under  said  trust 
deed,"  etc. 

In  the  court  of  original  jurisdiction  the  issues  were  found 
for  the  plaintiffs.  Some  of  the  defendants  moved  to  set  aside 
the  finding  and  judgment  upon  these  general  grounds:  Be- 
cause the  court  erred  in  admitting  improper,  illegal,  irrelevant 
and  incompetent  evidence  and  in  rejecting  proper,  legal,  rele- 
vant and  competent  evidence ;  in  refusing  to  sustain  defendants' 
demurrer  to  the  plaintiffs'  evidence  offered  at  the  close  of  plain- 
tiffs' case ;  in  finding  the  issues  in  favor  of  the  plaintiffs  and  in 
rendering  a  decree  in  their  favor ;  and  because  the  decree  was 
against  the  weight  of  the  evidence.  The  motion  for  a  new 
trial  was  overruled,  and  the  cause  was  carried  to  the  Supreme 
Court  of  Missouri  upon  the  appeal  of  the  county  of  Butler  and 
others.  By  the  latter  court  the  judgment  was  reversed,  and 
the  cause  remanded  to  the  Circuit  Court  of  the  city  of  St 
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Loais  with  instructions  to  enter  a  final  decree  dismissing  the 
bill. 

The  opinion  of  the  Supreme  Court  of  Missouri  is  reported 
in  121  Missouri,  614. 

We  have  made  a  full  statement  of  the  case  because  of  the 
earnest  contention  of  the  plaintiffs  in  error  that  this  court  has 
authority  to  reexamine  the  final  judgment  of  the  Supreme 
Court  of  Missouri. 

This  court  may  reexamine  the  final  judgment  of  the  high- 
est court  of  a  State  when  the  validity  of  a  treaty  or  statute  of 
or  an  authority  exercised  under  the  United  States  is  "  drawn 
in  question  "  and  the  decision  is  against  its  validity,  or  when 
the  validity  of  a  statute  of  or  an  authority  exercised  under 
any  State  is  "drawn  in  question"  on  the  ground  of  repug- 
nancy to  the  Constitution,  treaties  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  its  validity.  But  it 
cannot  review  such  final  judgment,  even  if  it  denied  some  title, 
right,  privilege  or  immunity  of  the  unsuccessful  party,  unless 
it  appear  from  the  record  that  such  title,  right,  privilege  or 
immunity  was  "specially  set  up  or  claimed"  in  the  state 
court  as  belonging  to  such  party,  under  the  Constitution  or 
some  treaty,  statute,  commission  or  authority  of  the  United 
States.    Eev.  Stat.  §  709. 

Looking  into  the  record  we  do  not  find  that  any  reference 
was  made  in  the  court  of  original  jurisdiction  to  the  Constitu- 
tion of  the  United  States.  Nor  can  it  be  inferred  from  the 
opinion  of  the  Supreme  Court  of  Missouri  that  that  court  was 
informed  by  the  contention  of  the  parties  that  any  Federal 
right,  privilege  or  immunity  was  intended  to  be  asserted. 
For  aught  that  appears  the  state  court  proceeded  in  its  de- 
termination of  the  cause  without  any  thought  that  it  was 
expected  to  decide  a  Federal  question. 

The  Supreme  Court  of  Missouri  properly  said  that  only  two 
questions  were  presented  by  the  record  for  its  determination : 
"  First.  Were  the  subscriptions  by  the  county  courts  (county 
and  district)  of  Butler  County  to  the  stock  of  the  Cairo  and 
Fulton  Railroad  Company,  and  the  conveyance  of  the  swamp 
lands  of  that  county  to  said  railroad  in  satisfaction  of  said 
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subscriptions,  authorized  by  law  ?  Second.  Ought  the  decree 
of  the  Circuit  Court  of  Butler  County  annulling  the  convey- 
ance of  said  lands  to  be  set  aside  for  the  reasons  urged  by  the 
plaintiflPs,  to  wit,  first,  because  procured  by  fraud,  and,  second, 
because  two  of  the  defendants  named  in  it  were  dead  at  the 
time  of  its  rendition,  and  the  railroad  company  a  dissolved 
corporation  ? " 

Whether  the  subscriptions  by  the  county  court  of  Butler 
County  to  the  stock  of  the  railroad  company  and  the  convey- 
ance to  that  company  were  valid,  and  whether  the  decree 
which  the  plaintiffs  sought  to  have  declared  void  was  obtained 
by  fraud,  were  questions  of  local  law  or  practice  in  respect  of 
which  the  judgment  of  the  state  court  was  final. 

The  only  remaining  question  was  not  otherwise  raised  than 
by  the  general  allegation  that  the  decree  was  rendered  against 
dead  persons  as  well  as  in  the  absence  of  necessary  parties 
who  had  no  notice  of  the  suit,  and  therefore  no  opportunity  to 
be  heard  in  vindication  of  their  rights.  Do  such  general 
allegations  meet  the  statutory  requirement  that  the  final 
judgment  of  a  state  court  may  be  reexamined  here  if  it  denies 
some  title,  right,  privilege  or  immunity  "  specially  set  up  or 
claimed"  under  the  Constitution  or  authority  of  the  United 
States?  We  think  not.  The  specific  contention  now  is  that 
the  decree  of  the  Butler  County  Circuit  Court  in  the  suit  insti- 
tuted by  the  county  of  Butler  was  not  consistent  with  the  due 
process  of  law  required  by  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  But  can  it  be  said  th«it 
the  plaintiffs  specially  set  up  or  claimed  the  protection  of  that 
amendment  against  the  operation  of  that  decree  by  simply 
averring  —  without  referring  to  the  Constitution  or  even 
adopting  its  phraseology  —  that  the  decree  was  passed  against 
deceased  persons  as  well  as  in  the  absence  of  necessary  or 
indispensable  parties  ? 

This  question  must  receive  a  negative  answer,  if  du6  effect 
be  given  to  the  words  "  specially  set  up  or  claimed  "  in  section 
709  of  the  Revised  Statutes.  These  words  were  in  the  twenty- 
fifth  section  of  the  Judiciary  Act  of  1789  (1  Stat.  85),  and 
were  inserted  in  order  that  the  revisory  power  of  this  court 
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should  not  extend  to  rights  denied  by  the  final  judgment  of 
the  highest  court  of  a  State,  unless  the  party  claiming  such 
rights  plainly  and  distinctly  indicated,  before  the  state  court 
disposed  of  the  case,  that  they  were  claimed  under  the  Con- 
stitution, treaties  or  statutes  of  the  United  States.  The  words 
"  specially  set  up  or  claimed  "  imply  that  if  a  party  intends  to 
invoke  for  the  protection  of  his  rights  the  Constitution  of  the 
United  States  or  some  treaty,  statute,  commission  or  authority 
of  the  United  States,  he  must  so  declare ;  and  unless  he  does 
so  declare  "specially,"  that  is,  unmistakably,  this  court  is 
without  authority  to  reexamine  the  final  judgment  of  the 
state  court.  This  statutory  requirement  is  not  met  if  such 
declaration  is  so  general  in  its  character  that  the  purpose  of 
the  party  to  assert  a  Federal  right  is  left  to  mere  inference. 
It  is  the  settled  doctrine  of  this  court  that  the  jurisdiction  of 
the  Circuit  Courts  of  the  United  States  must  appear  affirma- 
tively from  the  record,  and  that  it  is  not  sufficient  that  it  may 
be  inferred  argumentatively  from  the  facts  stated.  Hence,  the 
averment  that  a  party  resides  in  a  particular  State  does  not 
import  that  he  is  a  citizen  of  that  State.  Brown  v.  Keene^  8 
Pet.  112,  115;  RdberUon  v.  Cease,  97  U.  S.  646,  649.  Upon 
like  grounds  the  jurisdiction  of  this  court  to  reexamine  the 
final  judgment  of  a  state  court  cannot  arise  from  mere  infer- 
ence, but  only  from  averments  so  distinct  and  positive  as 
to  place  it  beyond  question  that  the  party  bringing  a  case 
here  from  such  court  intended  to  assert  a  Federal  right. 

As  the  argument  at  the  bar  indicated  some  misapprehension 
as  to  our  decisions  upon  this  subject,  it  will  be  appropriate  to 
refer  to  some  of  them. 

In  Maxwell  v.  Newbold,  18  How.  511,  516,  which  was  a  writ 
of  error  to  the  Supreme  Court  of  Michigan,  this  court,  speak- 
ing by  Chief  Justice  Taney,  and  referring  to  the  twenty-fifth 
section  of  the  Judiciary  Act  of  1789,  and  the  interpretation 
placed  upon  it  in  Crowell  v.  Randell,  10  Pet.  368,  said : 
"Applying  this  principle  to  the  case  before  us,  the  writ  of 
error  cannot  be  maintained.  The  questions  raised  and  decided 
in  the  state  circuit  court  point  altogether  for  their  solution  to 
the  laws  of  the  State,  and  make  no  reference  whatever  to  the 
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Constitution  or  laws  of  the  United  States.  Undoubtedly,  this 
dill  not  preclude  the  plaintiflfs  in  error  from  raising  the  point 
in  the  Supreme  Court  of  the  State,  if  it  was  involved  in  the 
ciise  as  presented  to  that  court.  And  whether  a  writ  of  error 
from  this  court  will  lie  or  not,  depends  upon  the  questions 
raised  and  decided  in  that  court.  But  neither  of  the  questions 
made  there  by  the  errors  assigned  refer  in  any  manner  to  the 
Constitution  or  laws  of  the  United  States,  except  the  third, 
and  the  language  of  that  is  too  general  and  indefinite  to  come 
within  the  provisions  of  the  act  of  Congress,  or  the  decisions  of 
this  court.  It  alleges  that  the  charge  of  the  court  was  against^ 
and  in  conflict  with,  the  Constitution  and  laws  of  the  United 
States.  But  what  right  did  he  claim  under  the  Constitution 
of  the  United  States  which  was  denied  him  by  the  state  court  ? 
Under  what  clause  of  the  Constitution  did  he  make  his  claim  ? 
And  what  right  did  he  claim  under  an  act  of  Congress?  And 
under  what  act,  in  the  wide  range  of  our  statutes,  did  he  claim 
it?  The  record  does  not  show  ;  nor  can  this  court  undertake 
to  determine  that  the  question  as  to  the  faith  and  credit  due 
to  the  record  and  judicial  proceedings  in  Ohio  was  made  or 
determined  in  the  state  court,  or  that  that  court  ever  gave 
any  opinion  on  the  question.  For  aught  that  appears  in  the 
record,  some  other  clause  in  the  Constitution,  or  some  law  of 
Congress  may  have  been  relied  on,  and  the  mind  of  the  court 
never  called  to  the  clause  of  the  Constitution  now  assigned  as 
error  in  this  court."  After  stating  the  grounds  upon  which 
the  decision  in  Lawlev  v.  Walker^  14  How.  149,  was  placed, 
the  court  proceeded :  "  So  in  the  case  before  us,  the  clause  in  the 
Constitution  and  the  law  of  Congress  should  have  been  speci- 
fied by  the  plaintiffs  in  error  in  the  state  court,  in  order  that 
this  court  might  see  what  was  the  right  claimed  by  them,  and 
whether  it  was  denied  to  them  by  the  decision  of  the  state 
court." 

In  Iloyt  V.  Shelden^  1  Black,  51S,  521,  a  writ  of  error  to 
review  the  final  judgment  of  a  New  York  court,  it  was  con- 
tended that  full  faith  and  credit  were  not  given  by  that  court, 
to  certain  legislative  enactments  and  judicial  proceedings  in 
the  courts  of  New  Jersey,  as  required  by  the  Constitution  of 
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the  United  States.  This  court,  again  speaking  by  Chief  Justice 
Taney,  said  :  "  But,  in  order  to  give  this  court  the  power  to 
revise  the  judgment  of  the  state  court  on  that  ground,  it 
must  appear  upon  the  transcript,  filed  by  the  plaintiff  in  error, 
that  the  point  on  which  he  relies  was  made  in  the  New  York 
court,  and  decided  against  him ;  and  that*  this  section  of  the 
Constitution  was  bi-ought  to  the  notice  of  the  state  court, 
and  the  right  which  he  now  claims  here  claimed  under  it. 
The  rule  upon  this  subject  is  clearly  and  fully  stated  in  18 
How.  511,  515,  Maxwell  v.  Newhold^  as  well  as  in  many  other 
cases  to  which  it  is  unnecessary  to  refer.  This  provision  of 
the  Constitution  is  not  referred  to  in  the  plaintiff's  bill  of 
complaint  in  the  state  court,  nor  in  any  of  the  proceedings 
there  had.  It  is  true,  he  set  out  the  act  of  the  legislature  of 
New  Jersey,  the  proceedings  and  decree  of  the  chancery  court 
of  that  State  under  it,  and  the  sale  of  the  property  in  dispute 
by  the  authority  of  the  court,  which,  he  alleges,  transferred 
the  title  to  the  vendee,  under  whom  he  claims,  and  charges 
that  the  assignment  set  up  by  the  defendants  was  fraudulent 
and  void,  for  the  reasons  stated  in  his  bill.  But  all  of  the 
matters  put  in  issue  by  the  bill  and  answers,  and  decided  by 
the  state  court,  were  questions  which  depended  for  their  de- 
cision upon  principles  of  law  and  equity,  as  recognized  and 
administered  in  the  State  of  New  York,  and  without  reference 
to  the  construction  or  effect  of  any  provision  in  the  Constitu- 
tion, or  any  act  of  Congress.  This  court  has  no  appellate 
power  over  the  judgment  of  a  state  court  pronounced  in  such 
a  controversy,  and  this  writ  of  error  must,  therefore,  be  dis- 
missed for  want  of  jurisdiction." 

If  there  has  been  any  modification  of  the  views  expressed 
in  the  two  cases  just  cited,  it  has  been  only  in  the  particular 
that  it  is  not  always  necessary  to  refer  to  the  precise  words 
or  to  the  particular  section  of  the  Constitution,  under  which 
some  right,  title,  privilege  or  immunity  is  claimed,  and  that  it 
is  sufficient  if  it  appears  affirmatively  from  the  record  that  a 
right,  title,  privilege  or  immunity  is  specially  set  up  or  claimed 
under  that  instrument  or  under  the  authority  of  the  United 
States. 

VOL.  CLXVI — 42 
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The  question  was  again  examined  in  Saywai^d  v.  Denny ^  158 
U.  S.  180,  183,  184,  186.  It  was  stated  in  that  case,  the  Chief 
Justice  delivering  the  opinion  of  the  court,  that  certain  propo- 
sitions must  be  regarded  as  settled,  among  which  were  that 
"the  title,  right,  privilege  or  immunity  must  be  specially  set 
up  and  claimed  at  the  proper  time  and  in  the  proper  way," 
and  that  "  the  right  on  which  the  party  relies  must  have  been 
called  to  the  attention  of  the  court,  in  some  proper  way,  and 
the  decision  of  the  court  must  have  been  against  the  right 
claimed  "  —  citing  in  support  of  the  first  of  these  propositions 
Miller  V.  Texas^  153  U.  S.  535,  and  Mori^ison  v.  Watso7i,  154 
U.  S.  Ill,  115,  and  in  support  of  the  second  proposition  the 
above  cases  of  Iloyt  v.  Shelden  and  Maxwell  v.  Newbold.  The 
Chief  Justice  said  :  "  The  contention  is  that  the  result  of  the 
rulings  and  decisions  of  the  trial  court  in  these  respects,  as 
affirmed  by  the  Supreme  Court,  was  to  hold  plaintiflP  in  error 
conclusively  bound  by  the  judgment  rendered  against  Craw- 
ford in  an  action  'in  which  he  Avas  not  a  party  and  of  which 
he  had  no  notice ' ;  and  that  this  was  in  effect  to  deprive  him 
of  his  property  without  due  process  of  law,  or  to  deny  him 
the  equal  protection  of  the  laws,  and  amounted  to  a  decision 
adverse  to  the  right,  privilege  or  immunity  of  plaintiff  in  error 
under  the  Constitution  of  being  protectecl  from  such  depriva- 
tion or  denial.  But  it  nowhere  affirmatively  appears  from  the 
record  that  such  a  right  was  set  up  or  claimed  in  the  trial 
court  when  the  demurrer  to  the  complaint  was  overruled,  or 
evidence  admitted  or  excluded,  or  instructions  given  or  re- 
fused, or  in  the  Supreme  Court  in  disposing  of  the  rulings 
below.  .  .  .  We  are  not  called  on  to  revise  these  views  of 
the  principles  of  general  law  considered  applicable  to  the  case 
in  hand.  It  is  enough  that  there  is  nothing  in  the  record  to 
indicate  that  the  state  courts  were  led  to  suppose  that  plain- 
tiff in  error  claimed  protection  under  the  Constitution  of  the 
United  States  from  the  several  rulings,  or  to  suspect  that  each 
ruling  as  made  involved  a  decision  against  a  right  specially 
set  up  under  that  instrument." 

In  harmony  with  these  views  we  said  at  the  present  term  in 
Chicago  cfe  Northwestern  Railway  Co,  v.  Chicago^  164  U.  S. 


Digiti 


zed  by  Google 


OXLEY   STAVE  COMPANY  v.   BUTLER  COUNTY.     659 

Opinion  of  the  Court. 

454,  457:  "It  is  assigned  in  this  court  for  error  that  the  judg- 
ment of  the  court  of  original  jurisdiction  had  the  effect  to  de- 
prive the  railroad  company  of  its  property  without  due  process 
of  law,  in  violation  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  But  the  record  does  not 
show  that  the  company  specially  set  up  or  claimed  in  the 
state  courts  or  either  of  them  any  right  under  the  Constitu- 
tion of  the  United  States.  It  does  not  appear  that  the  atten- 
tion even  of  the  trial  court  was  called  to  the  fact  that  the 
company,  in  any  form  or  for  any  purpose,  invoked  the  pro- 
tection of  that  instrument.  Nor  does  it  appear  from  the 
record  that  any  Federal  right  was  specially  set  up  or  claimed 
in  the  Supreme  Court  of  the  State." 

Our  attention  is  called  by  the  plaintiffs  in  error  to  Arm- 
strong ^\.  Athena  County  Treasurer^  16  Pet.  281 ;  Bridge  Pro- 
prietors V.  IIoboTcen^  1  Wall.  116,  140;  Chicago  Ins.  Co.  v. 
Needles^  113  U.  S.  574,  and  Des  Moines  Navigation  Co.  v. 
Iowa  Homestead  Co.^  123  U.  S.  552,  as  establishing  the  juris- 
diction of  this  court  in  the  present  case.  Interpreting  the 
general  language  in  the  opinions  in  some  of  these  cases  in 
the  light  of  the  facts  presented  by  them,  it  is  clear  that  no  one 
of  them  supports  our  jurisdiction  to  reexamine  the  judgment 
now  before  us. 

In  Armstrong  v.  Treasurer  our  jurisdiction  was  maintained 
upon  the  ground  that  the  state  court  certified  "  on  the  record  " 
that  the  validity  of  a  statute  of  Ohio  was  drawn  in  question, 
on  the  ground  of  its  repugnancy  to  the  Constitution  of  the 
United  States,  and  that  the  decision  was  against  the  validity 
of  the  statute.  In  Bridge  Proprietors  v.  Iloboken  Co.  the  court 
said  that  the  true  and  rational  rule  was  that  "  the  court  must  be 
able  to  see  clearly,  from  the  whole  record,  that  a  certain  pro- 
vision of  the  Constitution  or  act  of  Congress  was  relied  on  by 
the  party  who  brings  the  writ  of  error,  and  that  the  right  thus 
claimed  by  him  was  denied."  It  was  held  in  that  case  that  as 
the  record  showed  that  the  state  court  had  upheld  a  statute 
of  New  Jersey  whose  validity  had  been  questioned  as  impair- 
ing the  obligation  of  a  contract,  and  that  as,  under  the  plead- 
ings, it  could  not  have  made  the  final  judgment  complained  of 
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without  sustaining  the  validity  of  that  act,  this  court  had  juris- 
diction  to  reexamine  that  judgment.  In  Chicago  Life  Ins.  Co. 
V.  Needles  it  was  said  that,  while  the  Supreme  Court  of  Illinois 
did  not,  in  terms,  pass  upon  the  claim  that  the  statutes  there 
in  question  were  in  derogation  of  rights  and  privileges  secured 
by  the  Constitution  of  the  United  States,  our  jurisdiction  could 
not  be  doubted,  for  the  reason  that  the  final  judgment  neces- 
sarily involved  an  adjudication  of  that  claim.  That  language 
was  used  in  a  case  in  which  it  appeared  from  the  record  that 
the  Federal  right  was  specially  set  up  and  claimed  in  the  infe- 
rior state  court  and  reasserted  in  the  Supreme  Court  of  the 
State.  In  Des  Moines  Navigation  Co.  v.  lo'wa  Homestead  Co. 
tlie  Federal  right  was  specially  set  up,  because  it  was  claimed 
under  a  decree  or  judgment  of  a  court  of  the  United  States, 
the  validity  of  which  was  disputed  on  the  ground  that  the 
courts  of  the  United  States  had  no  jurisdiction  of  the  suit  in 
which  it  was  rendered,  and,  therefore,  no  legal  power  or  au- 
thority in  the  premises.  It  is  manifest  that  none  of  these 
cases  conflict  with  the  views  herein  expressed. 

Without  further  references  to  adjudged  cases,  we  are  of 
opinion  that  the  general  allegation  or  claim,  in  different 
forms,  that  the  decree  of  the  Butler  County  Circuit.  Court  was 
passed  against  some  persons  who  were  at  the  time  dead,  and 
against  others  who  were  necessary  parties  but  who  had  no 
notice  of  the  proceedings,  does  not,  within  the  meaning  of  sec- 
tion 709  of  the  Revised  Statutes,  specially  set  up  a  right  or 
immunity  under  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  forbidding  a  State  to  deprive  any 
person  of  his  property  without  due  process  of  law.  If  it 
appeared  that  the  Supreme  Court  of  the  State  regarded  these 
general  allegations  as  asserting  such  Federal  right  or  immu- 
nity, and  denied  the  claim  so  asserted,  our  jurisdiction  could 
be  sustained.     But  it  does  not  so  appear. 

We  are  of  opinion  that  this  court  is  without  jurisdiction  to 
review  the  final  judgment  of  the  Supreme  Court  of  Missouri. 

Writ  of  err 07'  dismissed. 
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In  re  CHAPMAN,  Petitioner. 

ORIGINAL. 

No.  11.  Original.    A  rgned  March  24, 1897.  ~  Decided  A  prill9, 1897. 

The  legislation  contained  in  sections  102  and  104  of  the  Revised  Statutes 
was  originally  enacted  ^^more  effectually  to  enforce  the  attendance  of 
witnesses  on  the  summons  of  either  House  of  Congress,  and  to  compel 
them  to  discover  testimony";  and,  when  reasonably  construed,  is  not 
open  to  the  objection  that  it  conflicts  with  the  provisions  of  the  Consti- 
tution. 

Statutes  should  receive  a  sensible  construction,  such  as  will  effectuate  tlie 
legislative  intention,  and  avoid,  if  possible,  an  unjust  or  absurd  conclusion. 

Bunkle  v.  United  States,  122  U.  S.  543,  again  questioned,  as  it  has  not  been 
approved  in  subsequent  decisions. 

Congress  possesses  the  constitutional  power  to  enact  a  statute  to  enforce 
the  attendance  of  witnesses,  and  to  compel  them  to  make  disclosure  of 
evidence  to  enable  the  respective  bodies  to  discharge  their  legislative 
functions. 

While  Congress  cannot  divest  itself  or  either  of  its  Houses  of  the  inherent 
power  to  punish  for  contempt,  it  may  provide  that  contumacy  in  a  wit- 
ness called  to  testify  in  a  matter  properly  under  consideration  by  either 
House,  and  deliberately  refusing  to  answer  questions  pertinent  thereto, 
shall  be  a  misdemeanor  against  the  United  States. 

This  is  a  petition  for  a  writ  of  habeas  coi^pus,  filed  on  leave, 
and  a  rule  thereon  entered,  to  which  return  was  duly  made. 

The  petition  alleges  as  follows :  That  petitioner  is  a  citizen 
of  the  United  States  and  a  resident  of  the  city  of  New  York, 
in  the  State  of  New  York,  and  that  he  is  now  restrained  of 
his  liberty  by  the  marshal  of  the  United  States  for  the  District 
of  Columbia.  That  on  the  first  of  October,  1894,  in  the 
Supreme  Court  of  the  District  of  Columbia,  holding  a  criminal 
term,  the  grand  jury  empanelled  in  said  court  at  said  term 
thereof  found  an  indictment  against  petitioner  based  on  sec- 
tion 102  of  the  Kevised  Statutes  of  the  United  States,  to  which 
petitioner  filed  a  demurrer  alleging,  among  other  objections, 
the  unconstitutionality  of  the  acts  of  Congress  on  which  the 
indictment  was  based ;  that  the  demurrer  was  overruled  and 
petitioner  ordered  to  plead  thereto ;  that  the  Court  of  Appeals 
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for  the  District  of  Columbia  allowed  an  appeal  from  the  order 
overruling  the  demurrer  and  subsequently  affirmed  it,  Chap- 
man V.  United  States^  5  D.  C.  App.  122,  whereupon  petitioner 
applied  to  this  court  for  leave  to  file  a  petition  for  a  writ  of 
haheas  corpus^  which  application  was  denied.  In  re  Cliapmany 
Petitioner^  156  U.  S.  211.  That  thereafter  petitioner  tiled  a 
petition  in  the  Court  of  Appeals  for  a  writ  of  prohibition  to 
prevent  the  trial  court  from  unlawfully  assuming  jurisdiction 
to  try  petitioner  on  said  indictment,  which  petition  was  denied, 
and  thereupon  petitioner  duly  prosecuted  an  appeal  and  writ 
of  error  to  this  court  from  such  order  denying  said  petition, 
which  are  still  pending,  this  court  having  refused  to  advance 
the  cause;  and  having  also  declined  to  stay  the  proceedings 
below.  That,  thereupon,  the  trial  of  petitioner  under  the 
indictment  was  proceeded  with  and  a  verdict  of  guilty  re- 
turned; motions  in  arrest  of  judgment  and  for  new  trial 
were  made  and  overruled;  and  on  February  1,  1896,  the 
trial  court  entered  its  judgment  and  sentence  on  said  ver- 
dict, that  petitioner  be  imprisoned  in  the  jail  of  the  District 
of  Columbia  for  the  period  of  one  month  from  date  of  ar- 
rival, and  to  pay  a  fine  of  one  hundred  dollars,  from  which 
judgment  and  sentence  petitioner  prosecuted  an  appeal  to 
the  Court  of  Appeals;  that  court  affirmed  the  judgment 
and  sentence  of  the  trial  court,  Chapman  v.  United  States^ 
8  D.  C.  App.  302,  but  allowed  a  writ  of  error  to  remove 
the  cause  to  this  court  for  review,  which  writ  was  dismisseil 
for  want  of  jurisdiction.  Chapman  v.  United  States^  164  U.  S. 
436. 

That  petitioner  was  then  surrendered  in  open  court  by  his 
bondsmen  and  committed  into  the  custody  of  the  United 
States  marshal  for  the  District,  who  now  holds  and  confines 
him  and  deprives  him  of  his  liberty. 

The  petition  further  alleged  that  the  act  of  Congress  under 
which  petitioner  was  prosecuted  was  unconstitutional,  and  the 
imprisonment  of  petitioner  unlawful,  on  various  grounds  set 
forth  at  length. 

Petitioner  attached  duly  certified  copies  of  the  record  and 
proceedings,  judgment  and  sentence,  under  the  aforesaid  in- 
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dictment  against  him,  and  prayed  that  the  same  be  considered 
in  connection  with  the  petition;  and  also  referred  to  the 
record  in  the  matter  of  the  application  of  petitioner  for  a  writ 
of  prohibition. 

The  indictment  averred  that  the  House  of  Representatives 
had  passed  a  certain  tariff  bill,  which  was  pending  in  the 
Senate,  with  a  very  large  number  of  proposed  amendments 
thereto,  during  the  months  thereafter  mentioned,  and,  among 
them,  certain  amendments  providing  for  duties  on  sugar  dif- 
ferent from  the  provisions  of  the  bill  as  it  had  been  sent  to 
the  Senate,  the  adoption  or  rejection  of  which  by  the  Senate 
would  materially  affect  the  market  value  of  the  stock  of  the 
American  Sugar  Refining  Company.  That  the  Senate  adopted 
a  preamble  and  resolutions  raising  a  special  committee  and 
clothing  it  with  full  power  of  investigation  into  certain 
charges,  made  in  designated  newspapers,  that  members  of 
the  Senate  were  yielding  to  corrupt  influences  .in  the  con- 
sideration of  said  legislation.  That  the  investigation  was 
commenced,  and,  in  the  course  of  it,  petitioner,  being  a  mem- 
ber of  a  firm  of  stock  brokers  in  the  city  of  New  York,  deal- 
ing in  the  stock  of  the  American  Sugar  Refining  Company, 
appeared  as  a  witness,  and  was  asked  whether  the  Hrm  of 
which  the  witness  was  a  member  had  bought  or  sold  what 
were  known  as  sugar  stocks  during  the  month  of  February, 
1894,  and  after  the  first  day  of  that  month,  for  or  in  the 
interest,  directly  or  indirectly,  of  any  United  States  Senator; 
had  the  firm,  during  the  month  of  March,  1894,  bought  or 
sold  any  stocks  or  securities,  known  as  sugar  stocks,  for  or  in 
the  interest,  directly  or  indirectly,  of  any  United  States  Sena- 
tor; had  the  said  firm  during  the  month  of  April  done  so; 
had  the  said  firm  during  the  month  of  May  done  so;  was  the 
said  firm  at  that  time  carrying  any  sugar  stock  for  the  benefit 
of  or  in  the  interest,  directly  or  indirectly,  of  any  United  States 
Senator.  But  petitioner  then  and  there  wilfully  refused  to 
answer  each  of  the  questions  so  propounded,  all  of  which  were 
pertinent  to  the  inqiiiry  then  and  there  being  made  by  the  said 
committee  under  the  resolutions  aforesaid. 
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Mr.  George  F.  Edmunds  and  Mr.  A.  J.  Diitenhoefer  for 
petitioner.    Mr,  Jeremiah  M.  Wilson  was  on  their  brief. 

Mr.  Solicitor  General^  for  the  United  States,  opposing. 

Mr.  Chief  Justice  Fulleb,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

It  is  insisted  that  the  Supreme  Court  of  the  District  of 
Columbia,  sitting  as  a  criminal  court,  had  no  jurisdiction; 
that  the  questions  were  not  authorized  under  the  Constitu- 
tion ;  and  that  the  act  of  Congress  under  which  petitioner 
was  indicted  and  tried  is  unconstitutional. 

Sections  102, 103  and  104,  and  section  859,  of  the  Revised 
Statutes,  are  as  follows : 

"  Sec.  102.  Every  person  who,  having  been  summoned  as  a 
witness  by  the  authority  of  either  House  of  Congress,  to  give 
testimony  or  to  produce  papers  upon  any  matter  under  inquiry 
before  either  House,  or  any  committee  of  either  House  of  Con- 
gress, wilfully  makes  default,  or  who,  having  appeared,  refuses 
to  answer  any  question  pertinent  to  the  question  under  inquiry, 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  a  fine 
of  not  more  than  one  thousand  dollars  nor  less  than  one  hun- 
dred dollars,  and  imprisonment  in  a  common  jail  for  not  less 
than  one  month  nor  more  than  twelve  months. 

"  Sec.  103.  TJo  witjiftsa  is  priyD^gftd  to  refuse  to  testify  to 
any  fact,  or  to  produce  any  paper,  respecting  which  he  shall 
be  examined  by  either  House  of  Congress,  or  by  any  com- 
mittee of  either  House,  upon  the  ground  that  his  testimony 
to  such  fact  or  his  production  of  such  paper  may  tend  to  dis- 
grace him  or  otherwise  render  him  infamous. 

"Sec.  104.  Whenever  a  witness  summoned  as  mentioned 
in  section  one  hundred  and  two  fails  to  testify,  and  the  facts 
are  reported  to  either  House,  the  President  of  the  Senate  or 
the  Speaker  of  the  House,  as  the  case  may  be,  shall  certify 
the  fact  under  the  seal  of  the  Senate  or  House  to  the  district 
attorney  for  the  District  of  Columbia,  whose  duty  it  shall  be 
to  bring  the  matter  before  the  grand  jury  for  their  action." 
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"  Sbc.  859.  No  testimony  given  by  a  witness  before  either 
House,  or  before  any  committee  of  either  Hou^e  of  Congress, 
shall  be  used  as  evidence  in  any  criminal  proceeding  against 
him  in  any  court,  except  in  a  prosecution  for  perjury  com- 
mitted in  giving  such  testimony.  But  an  official  paper  or 
record  produced  by  him  is  not  within  the  said  privilege." 

These  sections  were  derived  from  an  act  of  January  24, 1857, 
entitled  "  An  act  more  eflfectually  to  enforce  the  attendance 
of  witnesses  on  the  summons  of  either  House  of  Congress,  nnd 
to  compel  them  to  discover  testimony,"  11  Stat.  155,  c.  19,*  as 
amended  by  an  act  entitled  "An  act  amending  the  provi- 

1  '*  That  any  person  summoned  as  a  witness  by  the  authority  of  eltlier 
House  of  Congress  to  give  testimony  or  to  produce  papers  upon  any  matter 
before  either  House,  or  any  committee  of  either  House  of  Congress,  who 
shaU  wilfully  make  default,  or  who,  appearing,  shall  refuse  to  answer  any 
question  pertinent  to  the  matter  of  inquiry  in  consideration  before  tlie 
House  or  committee  by  which  he  shall  be  examined,  shall  in  addition  to  the 
pains  and  penalties  now  existing,  be  liable  to  indictment  as  and  for  a  mis- 
demeanor, in  any  court  of  the  United  States  having  Jurisdiction  thereof, 
and  on  conviction,  shall  pay  a  fine  not  exceeding  one  thousand  dollars  and 
not  less  than  one  hundred  dollars,  and  suffer  imprisonment  in  the  common 
jail  not  less  than  one  month  nor  more  than  twelve  months. 

'*  Src.  2.  That  no  person  examined  and  testifying  before  either  House 
of  Congress,  or  any  committee  of  either  House,  shall  be  held  to  answer 
criminally  in  any  court  of  justice,  or  subject  to  any  penalty  or  forfeiture 
for  any  fact  or  act  touching  which  he  shall  be  required  to  testify  before 
either  House  of  Congress  or  any  committee  of  either  House  as  to  which  he 
shall  have  testified  whether  before  or  after  the  date  of  this  act,  and  that 
no  statement  made  or  paper  produced  by  any  witness  before  either  House 
of  Congress  or  before  any  committee  of  either  House,  shall  be  competent 
testimony  In  any  criminal  proceeding  against  such  witness  in  any  court  of 
justice;  and  no  witness  shall  hereafter  l;>e  allowed  to  refuse  to  testify  to 
any  fact  or  to  produce  any  paper  touching  which  he  shall  be  examined  by 
either  House  of  Congress,  or  any  committee  of  either  House,  for  the  reason 
that  his  testimony  touching  such  fact  or  the  production  of  such  paper  may 
tend  to  disgrace  him  or  otherwise  render  him  infamous:  Provided,  That 
nothing  in  this  act  shall  be  construed  to  exempt  any  witness  from  prosecu- 
tion and  punishment  for  perjury  committed  by  him  in  testifying  as  afore- 
said. 

*'  Sec.  8.  That  when  a  witness  shall  fail  to  testify,  as  provided  In  the 
previous  sections  of  this  act,  and  the  facts  shall  be  reported  to  the  House, 
it  shall  be  the  duty  of  the  Speaker  of  the  House  or  the  President  of  the 
Senate  to  certify  the  fact  under  the  seal  of  the  House  or  Senate  to  the 
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sionsof  the  second  section  of  the  act  of  January  twenty-fourth, 
eighteen  hundred  and  fifty-seven,  enforcing  the  attendance  of 
witnesses  before  committees  of  either  House  of  Congress," 
approved  January  24,  1862,  12  Stat.  333,  c.  11;^  both  of 
wliich  are  given  in  the  margin. 

From  the  record  of  the  proceedings  on  the  trial,  accompany- 
ing and  made  part  of  the  petition,  it  appears  that  petitioner, 
in  declining  to  answer  the  questions  propounded,  expressly 
stated  that  he  did  not  do  so  on  the  ground  that  to  answer 
might  expose  him,  or  tend  to  expose  him,  to  criminal  prose- 
cution ;  nor  did  he  object  that  his  answers  might  tend  to  dis- 
grace him.  Section  103  had,  in  fact,  no  bearing  on  the  con- 
troversy in  regard  to  this  witness,  and  it  is  difficult  to  see  how 
he  can  properly  raise  the  question  as  to  its  constitutionality, 
notwithstanding  section  859.  And  we  cannot  concur  in  the 
view  that  sections  102  and  103  are  so  inseparably  connected 
that  it  can  be  reasonably  concluded  that  if  section  103  were 
not  sustainable,  section  102  would,  therefore,  be  invalid.  In 
other  words,  we  do  not  think  that  there  is  ground  for  the  be- 
lief that  Congress  would  not  have  enacted  section  102,  if  it 
had  been  supposed  that  a  particular  class  of  witnesses,  to  which 
petitioner  did  not  belong,  if  they  refused  to  answer  by  reason 
of  constitutional  privilege,  could  not  be  deprived  of  that  privi- 
lege by  section  103. 

district  attorney  for  the  District  of  Columbia,  whose  duty  it  shall  be  to 
bring  the  matter  before  the  grand  jury  for  their  action." 

1  **  That  the  testimony  of  a  witness  examined  and  testifying  before 
either  House  of  Congress,  or  any  committee  of  either  House  of  Congress, 
sliall  not  be  used  as  evidence  in  any  criminal  proceeding  against  such  wit- 
ness in  any  court  of  justice :  Provided,  however,  That  no  official  paper  or 
record,  produced  t>y  such  witness  on  such  examination,  shall  be  held  or 
talcen  to  be  included  within  the  privilege  of  said  evidence  so  as  to  protect 
such  witness  from  any  criminal  procee<Ung  as  aforesaid;  and  no  witness 
sliall  hereafter  be  allowed  to  refuse  to  testify  to  any  fact,  or  to  produce 
any  paper  touching  which  he  shall  be  examined  by  either  House  of  Con- 
gress, or  any  committee  of  either  House,  for  tiie  reason  that  his  testimony 
touching  such  fact,  or  the  production  of  such  paper,  may  tend  to  disi^race 
him  or  otherwise  render  him  infamous:  Provided,  That  nothing  in  this  act 
shall  be  construed  to  exempt  any  witness  from  prosecution  and  punishment 
for  perjury  committed  by  him  in  testifying  as  aforesaid." 
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Laying  section  103  out  of  view,  we  are  of  opinion  that  sec- 
tions 102  and  lO^l  were  intended,  in  the  language  of  the  title 
of  the  original  act  of  January  24,  1857,  "  more  effectually  to 
enforce  the  attendance  of  witnesses  on  the  summons  of  either 
House  of  Congress,  and  to  compel  them  to  discover  testi- 
mony." To  secure  this  result  it  was  provided  that  when  a 
^)erson  summoned  as  a  witness  by  either  House  to  give  testi- 
mony or  produce  papers,  upon  any  matter  under  inquiry  before 
either  House,  or  any  committee  of  either  House,  wilfully  fails 
to  appear,  or,  appearing,  refuses  to  answer  "  any  question  perti- 
nent to  the  question  under  inquiry,"  he  shall  be  deemed  guilty 
of  a  misdemeanor  and  punished  accordingly.  And  it  was  also 
provided  that  when,  under  such  circumstances,  the  facts  are 
reported  to  either  House,  the  President  of  the  Senate  or  the 
Speaker  of  the  House,  as  the  case  may  be,  shall  certify  the 
fact  under  the  seal  of  the  Senate  or  House  to  the  district 
attorney  for  the  District  of  Columbia,  that  the  matter  may  be 
brought  before  the  grand  jury  for  their  action. 

It  is  true  that  the  reference  is  to  "  any  "  matter  under  in- 
quiry, and  so  on,  and  it  is  suggested  that  this  is  fatally  defec- 
tive because  too  broad  and  unlimited  in  its  extent ;  but  nothing 
is  better  settled  than  that  statutes  should  receive  a  sensible 
construction,  such  as  will  effectuate  the  legislative  intention, 
and,  if  possible,  so  as  to  avoid  an  unjust  or  an  absurd  conclu- 
sion, Zau  Ow  Bew  v.  United  States^  144  U.  S.  47,  59 ;  and  ^Ea 
think  that  the  word  "any,"  as  used  in  these  sections,  refers  to  P 
matters  within  the  jurisdiction  of  the  two  Houses  of  Congress,  |  v 
before  them  for  consideration  and  proper  for  their  action  ;  to  I 
questions  pertinent  thereto ;  and  to  facts  or  papers  bearing  1 
tliereon.    When  the  facts  are  reported  to  the  particular  House,\  \ 
the  question  or  questions  may  undoubtedly  be  withdrawn  or 
modified,  or  the  presiding  officer  directed  not  to  certify ;  but 
if  such  a  contingency  occurs,  or  if  no  report  is  made  or  certifi- 
cate issued,  that  would  be  matter  of  defence,  and  the  facts  of 
report  and  certificate  need  not  be  set  out  in  an  indictment 
under  the  statute.    In  this  case,  we  must  assume  that  there 
was  such  report  and  certificate,  and  indeed  we  do  not  under- 
stand this  to  be  controverted,  as  it  could  not  well  be  in  view 
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of  the  Senate  proceedings  as  disclosed  by  its  journal  and  other- 
wise. Senate  Journal,  53d  Cong.,  2d  Sess.  p.  238;  Senate 
Eep.  No.  477,  lb. ;  Cong.  Eec,  lb.  p.  6143. 

Under  the  Constitution  the  Senate  of  the  United  States  has 
the  power  to  try  impeachments ;  to  judge  of  the  elections,  re- 
turns and  qualifications  of  its  own  members ;  to  determine  the 
rules  of  its  proceedings,  punish  its  members  for  disorderly 
behavior,  and,  with  the  concurrence  of  two  thirds,  expel  a 
member;  and  it  necessarily  possesses  the  inherent  power  of 
self-protection. 

According  to  the  preamble  and  resolutions,  the  integrity  and 
purity  of  members  of  the  Senate  had  been  questioned  in  a  man- 
ner calculated  to  destroy  public  confidence  in  the  body,  and 
in  such  respects  as  might  subject  members  to  censure  or  ex- 
pulsion. The  Senate,  by  the  action  taken,  signifying  its  judg- 
ment that  it  was  called  upon  to  vindicate  itself  from  aspersion 
and  to  deal  with  such  of  its  members  as  might  have  been  guilty 
of  misbehavior  and  brought  reproach  upon  it,  obviously  had 
jurisdiction  of  the  subject-matter  of  the  inquiry  it  directed, 
and  power  to  compel  the  attendance  of  witnesses,  ai,nd  to 
require  them  to  answer  any  question  pertinent  thereto.  And 
the  pursuit  of  such  inquiry  by  the  questions  propounded  in 
this  instance  was  not,  in  our  judgment,  in  violation  of  the 
security  against  unreasonable  searches  and  seizures  protected 
[  by  the  Fourth_Ajllfiildment. 

In  Kilhoum  v.  Thompson^  108  U.  S.  168,  among  other  im- 
portant rulings,  it  was  held  that  there  existed  no  general 
power  in  Congress,  or  in  either  House,  to  make  inquiry  into 
the  private  aflFairs  of  a  citizen;  that  neither  House  could, 
on  the  allegation  that  an  insolvent  debtor  of  the  United  States 
was  interested  in  a  private  business  partnership,  investigate 
the  aflFairs  of  that  partnership,  as  a  mere  matter  of  private 
concern ;  and  that  consequently  there  was  no  authority  in 
either  House  to  compel  a  witness  to  testify  on  the  subject. 
The  case  at  bar  is  wholly  diflTerent.  Specific  charges  publicly 
made  against  Senators  had  been  brought  to  the  attention  of 
the  Senate,  and  the  Senate  had  determined  that  investigation 
was  necessary.     The  subject-matter  as  affecting  the  Senate 
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was  within  the  jurisdiction  of  the  Senate.  The  questions 
were  not  intrusions  into  the  aflfairs  of  the  citizen ;  they  did  not 
seek  to  ascertain  any  facts  as  to  the  conduct,  methods,  extent 
or  details  of  the  business  of  the  firm  in  question,  but  only 
whether  that  firm,  confessedly  engaged  in  buying  and  selling 
stocks,  and  the  particular  stock  named,  was  employed  by  any 
Senator  to  buy  or  sell  for  him  any  of  that  stock,  whose  mar- 
ket price  might  be  affected  by  the  Senate's  action.  We  can- 
not regard  these  questions  as  amounting  to  an  unreasonable 
search  into  the  private  aflfairs  of  the  witness  simply  because 
he  may  have  been  in  some  degree  connected  with  the  alleged 
transactions,  and  as  investigations  of  this  sort  are  within  the 
power  of  either  of  the  two  Houses  they  cannot  be  defeated  on 
purely  sentimental  grounds. 

The  questions  were  undoubtedly  pertinent  to  the  subject- 
'  matter  of  the  inquiry.  The  resolutions  directed  the  com- 
mittee to  inquire  "whether  any  Senator  has  been,  or  is, 
speculating  in  what  are  known  as  sugar  stocks  during  the 
consideration  of  the  tariff  bill  now  before  the  Senate."  What 
the  Senate  might  or  might  not  do  upon  the  facts  when  ascer- 
tained, we  cannot  say,  nor  are  we  called  upon  to  inquire 
whether  such  ventures  might  be  defensible,  as  contended  in 
argument,  but  it  is  plain  that  negative  a^wers  would  have 
cleared  that  body  of  what  the  Se^J^  regaMed  as  offensive 
imputations,  while  affirmative  answers  might  have  led  to 
further  action  on  the^partyOt  the  Senate  within  its  constitu- 
tional powers.  '^4\¥  • ' 

Nor  will  it  i\o  to  hold  that  the  Senate  had  no  jurisdiction^ 
to  pursu^^^rtfe'  particular  inquiry  because  the  preamble  and 
resolutions  did  not  specify  that  the  proceedings  were  taken 
for  the  purpose  of  censure  or  expulsion,  if  certain  facts  were 
disclosed  by  the  investigation.     The  matter  was  within  the 
range  of  the  constitutional  powers  of  the  Senate.    The  reso- 
lutions adequately  indicated  that  the  transactions  referred  to  I 
were  deemed  by  the  Senate  reprehensible  and  deserving  of 
condemnation  and  punishment.     The  right  to  expel  extends 
to  all  cases  where  the  offence  is  such  as  in  the  judgment  of 
the  Senate  is  inconsistent  with  the  trust  and  duty  of  a  mem- 
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ber.  1  Story  on  Const.  §  838.  Reference  is  there  made  to 
the  case  of  William  Blount,  who  was  expelled  from  the  Senate 
in  July,  1797,  for  "a  high  misdemeanor  entirely  inconsistent 
with  his  public  trust  and  duty  as  a  Senator."  The  offence 
charged  against  him,  said  Mr.  Justice  Story,  was  an  attempt  to 
seduce  an  American  agent  among  the  Indians  from  his  duty, 
and  to  alienate  the  affections  and  confidence  of  the  Indians 
from  the  public  authorities  of  the  United  States,  and  a  nego- 
tiation for  services  in  behalf  of  the  British  government  among 
the  Indians.  It  was  not  a  statutable  offence  nor  was  it  com- 
mitted in  his  official  character,  nor  was  it  committed  during 
the  session  of  Congress,  nor  at  the  seat  of  government. 

Commenting  on  this  case,  Mr.  Sergeant  says  in  his  work 
on  Constitutional  Law,  2d  ed.  p.  302 :  "  In  the  resolution,  the 
Senate  declared  him  guilty  of  a  high  misdemeanor,  though  no 
presentment  or  indictment  had  been  found  against  him,  and 
no  prosecution  at  law  was  ever  commenced  upon  the  case. 
And,  it  seems  no  law  existed,  to  authorize  such  prosecution." 

The  two  Houses  of  Congress  have  several  times  acted  upon 
this  rule  of  law,  and  the  cases  may  be  found,  together  with 
debates  on  the  general  subject,  in  both  Houses,  of  great 
value,  in  Smith's  Digest  of  Decisions  and  Precedents,  Senate 
Doc.  No.  278,  53d  Cong.,  2d  Session.  The  reasons  for  main- 
taining the  right  inviolate  are  eloquently  presented  in  the 
report  of  the  committee  in  the  case  of  John  Smith,  accused 
in  1807  of  participating  in  the  imputed  treason  of  Aaron  Burr. 
1  Hall's  Am.  L.  Journal,  469 ;  Smith's  Digest,  p.  23. 

We  cannot  assume  on  this  record  that  the  action  of  the 
Senate  was  without  a  legitimate  object,  and  so  encroach  upon 
the  province  of  that  body.     Indeed,  we  think  it  affirmatively 

/appears  that  the  Senate  was  acting  within  its  right,  and  it 
was  certainly  not  necessary  that  the  resolutions  should  declare 
in  advance  what  the  Senate  meditated  doing  when  the  investi- 
gation was  concluded. 

Doubtless  certain  general  principles  announced  in  Bunkle 
V.  United  States^  122  U.  S.  543,  555,  cited  by  petitioner's 
counsel  as  conclusive,  were  correctly  set  forth,  but  that  case 
has  not  been  approved  in  subsequent  decisions  on  the  same 
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subject,  and  the  presumptions  in  favor  of  official  action  have 
been  held  to  preclude  collateral  attack  on  the  sentences  of 
courts-martial,  though  courts  of  special  and  limited  jurisdic- 
tion. United  States  v.  Fletcher^  148  U.  S.  84;  Swaim  v. 
UniUd  States,  165  U.  S.  553. 

Counsel  contend  with  great  ability  that  the  law  under 
consideration  is  necessarily  subject  to  being  impaled  on  one 
or  the  other  of  two  horns  of  a  dilemma,  either  inflicting  u 
fatal  wound.  The  one  alternative  is  that  the  law  delegates 
to  the  District  of  Columbia  Criminal  Court  the  exclusive 
jurisdiction  and  power  to  punish  as  contempt  the  acts  de- 
nounced, and  thus  deprives  the  Houses  of  Congress  of  their 
constitutional  functions  in  the  particular  class  of  cases.  The 
other  alternative  is  that  if  the  law  should  be  interpreted  as 
leaving  in  the  Houses  the  power  to  punish  such  acts,  and 
vesting  in  addition  jurisdiction  in  the  District  Criminal  Court 
to  punish  the  same  acts  as  misdemeanors,  then  the  law  is 
invalid  because  subjecting  recalcitrant  witnesses  to  be  twice 
put  in  jeopardy  for  the  same  offence  contrary  to  the  Fifth 
Amendment.  ^ 

The  refusal  to  answer  pertinent  questions  in  a  matter  of 
inquiry  within  the  jurisdiction  of  the  Senate,  of  course,  con 
stitutes  a  contempt  of  that  body,  and  by  the  statute  this  is 
also  made  an  offence  against  the  United  States.  -^ 

The  history  of  Congressional  investigations  demonstrates 
the  difficulties  under  which  the  two  Houses  have  labored, 
respectively,  in  compelling  unwilling  witnesses  to  disclose 
facts  deemed  essential  to  taking  definitive  action,  and  we 
quite  agree  with  Chief  Justice ^Ivey,  delivering  the  opin- 
ion of  the  Court  of  Appeals,  Hhat  Congress  possessed  the 
constitutional  power  to  enact  a  statute  to  enforce  the  atteml- 
ance  of  witnesses  and  to  compel  them  to  make  disclosure  of 
evidence  to  enable  the  respective  bodies  to  discharge  their 
legitimate  functions";  and  that  it  was  to  effect  this  that 
the  act  of  1857  was  passed.jslt  was  an  act  necessary  and 
proper  for  carrying  into  execution  the  powers  vested  in 
Congress  and  in  each  House  thereof.  We  grant  that  Con- 
gress could  not  divest  itself,  or  either  of  its  Houses,  of  the 


Digiti 


zed  by  Google 


0X2  OCTOBER   TEEM,  1896. 

Opinion  of  the  Court. 

essential  and  inherent  power  to  punish  for  contempt,  in  cases 
to  which  the  power  of  either  House  properly  extended ;  but, 
because  Congress,  by  the  act  of  1857,  sought  to  aid  each  of 
the  Houses  in  the  discharge  of  its  constitutional  functions,  it 
does  not  follow  that  any  delegation  of  the  power  in  each  to 
punish  for  contempt  was  involved ;  and  the  statute  is  not  oj^en 
to  objection  on  that  account. 

Nevertheless,  although  the  power  to  punish  for  contempt 
still  remains  in  each  House,  we  must  decline  to  decide  that 
this  law  is  invalid  because  it  provides  that  contumacy  in  a  wit- 
ness called  to  testify  in  a  matter  properly  under  consideration 
by  either  House,  and  deliberately  refusing  to  answer  questions 
pertinent  thereto,  shall  be  a  misdemeanor  against  the  United 
States,  who  are  interested  that  the  authority  of  neither  of  their 
departments,  nor  of  any  branch  thereof,  shall  be  defied  and  set 
at  naught.  It  is  improbable  that  in  any  case  cumulative  penal- 
ties would  be  imposed,  whether  by  way  of  punishment  merely, 
or  of  eliciting  the  answers  desired,  but  it  is  quite  clear  that  the 
contumacious  witness  is  not  subjected  to  jeopardy  twice  for  the 
same  offence,  since  the  same  act  may  be  an  offence  against  one 
jurisdiction  and  also  an  offence  against  another ;  and  indictable 
statutory  offences  may  be  punished  as  such,  while  the  offenders 
may  likewise  be  subjected  to  punishment  for  the  same  acts  as 
contempts,  the  two  being  diverso  intuitu  and  capable  of  stand- 
ing together.  General  Ilouston^s  case,  Attorney  General  But- 
ler, 2  Ops.  Attys.  Gen.  655  ;  Jiex  v.  Lord  Ossulston^  2  Strange, 
1107;  Cross  v.  JVorth  Carolina,  132  U.  S.  131;  In  re  Dehs^ 
Petitioner,  158  U.  S.  564;  State  v.  Woodjin,  5  Iredell,  190; 
Ydtes  V.  Lansing,  9  Johns.  395 ;  State  v.  Williams,  2  Speers, 
(Law,)  26 ;  Foster  v.  Commonwealth,  8  W.  &  S.  77. 

In  our  opinion  the  law  is  not  open  to  constitutional  objec- 
tion, and  the  record  does,  not  exhibit  a  case  in  which,  on  any 
ground,  it  can  be  held  that  the  Supreme  Coui't  of  the  District, 
sitting  as  a  criminal  court,  had  no  jurisdiction  to  render  judg- 
ment. 

Writ  denied. 

Mr.  Justice  Hablan  concurred  in  the  result. 
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BALTIMOKE   v.   BALTIMOEE   TRUST   AND    GUAR- 
ANTEE COMPANY. 

APPEAL    FROM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 
THE   DISTRICrr   OF   MARYLAND. 

No.  209.    Argued  March  11, 12, 1897.  —  Decided  April  26, 1897. 

The  direction  of  the  municipal  authorities  of  Baltimore  to  the  street  rail- 
road company  to  maintain  but  one  track  through  Lexington  street  from 
and  to  tlie  points  named,  instead  of  a  double  track  as  originally  granted 
to  the  company,  did  not  substantially  change  the  terms  of  the  contract 
(if  there  was  one)  between  the  city  and  the  railroad  as  expressed  in  the 
original  grant,  and  was  no  more  than  the  exercise  by  the  city  of  its  ac- 
knowledged power  to  make  a  reasonable  regulation  concerning  the  use 
of  the  street  by  the  railroad  company. 

The  appellee,  being  the  plaintiff  below,  brought  this  action  in 
the  Circuit  Court  of  the  United  States  for  the  district  of  Mary- 
land, for  the  purpose  of  enjoining  the  city  authorities  from  tear- 
ing up  or  interfering  Avith  the  railroad  track  laid  down  by  the 
Lake  Roland  Elevated  Eailroad  Company  on  Lexington  street, 
in  the  city  of  Baltimore.  The  bill  and  the  answer  were  duly 
filed  in  April,  1893,  and  the  following  are  substantially  the  facts 
upon  which  the  case  was  heard  and  determined  by  the  court 
below : 

The  plaintiff  sued  as  trustee  and  mortgagee  named  in  a  mort- 
gage executed  by  the  Lake  Roland  Company  to  secure  the  pay- 
ment of  certain  bonds  issued  and  to  be  issued  by  the  company  for 
the  purpose  of  raising  funds  to  construct  its  road.  The  mort- 
gage was  upon  all  the  property  of  the  company,  its  railroad, 
plant,  tracks,  etc.,  and  was  executed  on  the  1st  day  of  September 
in  the  year  1 892.  The  amount  of  the  bonds  which  the  mortgage 
so  secured  was  a  million  dollars,  the  principal  payable  on  the  1st 
of  September  in  the  year  1942.  It  was  on  the  ground  that  the 
proposed  action,  hereafter  mentioned,  on  the  part  of  the  city 
authorities  would  result  in  a  most  material  impairment  of  the  se- 
curity of  the  mortgage  that  this  suit  was  brought  by  the  trustee 
and  mortgagee  for  the  purpose  of  restraining  such  action. 

The  Lake  Roland  Company  was  the  result  of  a  consolidation 
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of  two  railway  companies,  one  of  which,  called  the  North  Ave- 
nue Railway  Company  of  Baltimore  city,  had  the  franchise 
to  construct  and  operate  a  passenger  railway  in  the  city  of 
Baltimore,  the  whole  line  of  which  road  was  to  be  located  in 
that  city.  The  Lake  Roland  Company  succeeded  to  all  the 
rights  acquired  by  the  North  Avenue  Railway  Company.  The 
legislature  of  Maryland,  by  the  act  of  the  Laws  of  1890, 
c.  370,  among  other  things  enacted  that  "  the  mayor  and  city 
council  of  Baltimore  shall  have  the  power  to  regulate  the  use 
of  the  streets,  lanes  and  alleys  in  said  city  by  railway  or  other 
tracks,"  etc.  On  the  8th  of  April,  1891,  the  common  council 
of  Baltimore  passed  what  is  termed  ordinance  No.  23,  by  which 
it  authorized  the  North  Avenue  Railway  Company  of  Balti- 
more city,  in  connection  with  its  tracks  in  other  streets  men- 
tioned in  the  ordinance,  "  to  lay  down  and  construct  double 
iron  railway  tracks  for  the  purposes  of  its  business,  .  .  . 
on  Lexington  street  westwardly  to  Charles  street  from  North 
street."  This  is  a  distance  of  about  eleven  hundred  feet.  The 
right  was  also  given  to  the  company  to  operate  its  road  by  elec- 
tricity supplied  from  overhead  wires,  and  the  tracks,  wires  and 
poles  were  to  be  laid  and  constructed  under  the  supervision  and 
direction  of  the  city  commissioner.  Various  other  conditions 
and  regulations  were  contained  iu  the  ordinance,  all  of  which 
the  railroad  company  accepted.  As  a  portion  of  the  road  to  be 
constructed  consisted  of  an  elevated  road,  it  became  necessary 
to  obtain  the  sanction  of  the  legislature  before  the  company 
undertook  the  execution  of  the  work.  Accordingly  chapter 
112  of  the  Laws  of  1892  was  passed,  the  first  section  of  which 
ratified  and  confirmed  ordinance  No.  23,  with  "  the  same  eflPect 
as  if  the  mayor  and  city  council  of  Baltimore,  at  the  time  of 
the  passage  of  said  ordinance,  had  been  fully  authorized  by  the 
general  assembly  to  pass  said  ordinance,  and  to  grant  each  and 
all  of  the  powers  and  privileges  therein  contained ;  the  said 
mayor  and  city  council  to  have  the  same  power  and  control 
hereafter  in  reference  to  the  enforcement,  amendment  or  repeal 
of  said  ordinance  as  it  has  or  would  have  in  respect  to  any  ordi- 
nance passed  under  its  general  powers." 

Subsequently  to  the  passage  of  this  act  of  1892,  the  Lake 


Digiti 


zed  by  Google 


BALTIMORE  v.   BALTIMORE  TRUST   COMPANY.      675 
Statement  of  the  Case. 

Roland  Company,  in  the  summer  and  fall  of  1892,  commenced 
to  lay  its  tracks  in  the  city  and  to  build  a  portion  of  its 
elevated  road.  Prior  to  the  laying  down  of  any  tracks  on 
Lexington  street,  between  North  and  Calvert  streets,  the 
latter  being  a  street  which  crosses  Lexington  street  between 
North  and  Charles  streets  at  a  distance  of  between  three  and 
four  hundred  feet  west  from  North  street,  it  became  known  to 
the  railroad  company  that  the  mayor  and  some  of  the  city 
authorities  were  opposed  to  the  laying  of  double  tracks  in  that 
street  between  those  points.  This  was  a  short  time  prior  to 
the  7th  day  of  November,  1892.  On  that  day  the  mayor 
wrote  a  letter  to  the  president  of  the  railway  company,  in 
which  he  stated  that  he  had  noticed  the  company  had  com- 
menced laying  double  tracks  on  Lexington  street,  between 
North  and  Calvert  streets,  and  that  the  public  interest  in  his 
judgment  required  that  no  more  than  a  single  track  should  be 
laid  on  Lexington  street  at  that  point,  and  that  the  law 
officers  of  the  city  had  informed  him  that  it  was  competent 
for  the  city  council  to  prohibit  the  laying  of  double  tracks 
there.  The  mayor  also  stated  that  at  the  next  session  of  the 
council  an  ordinance  would  be  introduced  prohibiting  the 
company  from  laying  double  tracks  on  the  portion  of  Lexing- 
ton street  above  described.  He  ended  by  saying :  "  I  write 
you  this  to  prevent  you  from  going  to  the  unnecessary  ex- 
pense of  laying  a  system  of  double  tracks  and  afterwards 
being  required  to  remove  them."  On  the  same  day  the  presi- 
dent of  the  railroad  company  received  from  the  city  solicitor  a 
notice  that  he  was,  at  the  request  of  the  mayor,  preparing  an 
ordinance  to  prohibit  the  railroad  company  from  laying  more 
than  a  single  track  on  Lexington  street,  between  North  and 
Calvert,  and  he  offered  to  permit  the  president  of  the  railroad 
company  to  see  the  proposed  ordinance  before  it  was  sent  to 
the  council.  It  is  stated,  however,  on  the  part  of  the  railroad 
company  that  at  no  time  prior  to  the  12th  day  of  November, 
1892,  two  days  prior  to  the  passage  of  the  ordinance  hereafter 
spoken  of,  was  there  any  intimation  given  to  the  officers  of 
the  company  that  there  was  any  opposition  to  the  laying  of 
the  company's  double  tracks  on  Lexington  street,  between 
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Calvert  and  Charles  streets,  which  was  a  distance  of  between 
seven  and  eight  hundred  feet  immediately  west  of  Calvert 
street,  and  the  portion  of  Lexington  street,  between  Calvert 
and  North  streets,  was  immediately  east  from  Calvert  street. 
It  is  asserted  on  the  part  of  the  company  that  it  laid  the 
double  tracks  on  Lexington  street,  between  Calvert  and 
Charles  streets,  without  opposition  on  the  part  of  any  one  so 
far  as  it  knew,  but  it  admits  that  it  did  lay  the  double  tracks 
between  North  and  Calvert  streets,  notwithstanding  the  re- 
ceipt of  the  letters  mentioned  and  in  spite  of  the  known 
opposition  of  the  mayor.  This  work  was  done,  between  North 
and  Calvert  streets,  during  the  night  and  on  election  day,  so 
that  before  the  14th  of  November,  1892,  the  work  of  laying 
the  double  tracks  on  Lexington  street  had  been  substantially 
completed  the  whole  distance  between  North  and  Charles 
streets.  The  common  council  of  the  city  met  on  the  day  last 
named,  and  passed  "An  ordinance  to  regulate  the  use  of 
Lexington  street  between  North  street  and  Charles  street, 
by  railway  tracks,  and  to  prohibit  the  laying  or  maintaining 
or  using  by  North  Avenue  Railway  Company,  or  any  other 
person  or  corporation,  of  more  than  a  single  iron  railway  track 
upon  said  portion  of  Lexington  street."  The  first  section  of 
this  ordinance  reads  as  follows : 

"  Section  1.  Be  it  enacted  and  ordained  hy  the  mayor  and 
city  council  of  Baltimore^  That  the  first  section  of  ordinance 
No.  23,  approved  April  8,  1891,  so  far  as  the  same  authorized 
and  empowered  the  North  Avenue  Railway  Company  to  lay 
double  iron  railway  tracks  upon  the  portion  of  East  Lexington 
street  between  North  street  and  Charles  street,  be,  and  hereby 
is,  repealed,  and  that  the  authority  and  license  given  to  said 
North  Avenue  Railway  Company  by  said  first  section  of  said 
ordinance  to  lay  such  double  iron  railway  tracks,  be,  and 
hereby  is,  revoked." 

(It  will  be  observed  that  this  ordinance,  instead  of  confining 
the  single  track  to  that  portion  only  of  Lexington  street  lying 
between  North  and  Calvert  streets,  as  spoken  of  by  the  mayor, 
included  the  whole  of  Lexington  street  between  North  and 
Charles  streets.) 
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The  second  section  of  the  same  ordinance  prohibited  any 
person  or  corporation  from  laying  down  railway  tracks  on 
Lexington  street  except  as  provided  in  the  succeeding  section 
of  the  ordinance,  and  directed  that  all  tracks  which  had  been 
theretofore  placed  on  Lexington  street  should  be  removed  by 
the  persons  who  laid  them,  within  ten  days  after  they  received 
notice  to  that  effect  from  the  city  commissioner. 

The  third  section  authorized  the  railroad  company  to  lay 
down  and  maintain  one  track  and  no  more  on  Lexington 
street,  "  upon  the  same  terms  and  subject  to  the  same  provi- 
sions and  limitations  as  were  provided  by  the  city  ordinance 
No.  23,  of  April  8,  1891,  in  respect  to  double  iron  railway 
tracks  there  authorized  to  be  laid  on  said  portion  of  Lexington 
street."  The  third  section  contained  also  the  following  pro- 
viso :  "  Provided,  as  a  condition  precedent  to  the  right  of  the 
North  Avenue  Railway  Company  to  exercise  the  authority 
or  license  in  this  section  conferred  upon  it,  the  said  North 
Avenue  Railway  Company  shall  within  twenty  da^'s  from 
the  passage  of  this  ordinance,  at  its  own  expense,  remove 
the  whole  or  such  portion  of  the  double  iron  railway  tracks 
that  it  has  caused  to  be  laid  on  said  portion  of  Lexington 
street,  as  the  city  commissioner  shall  designate,  and  shall 
also,  at  its  own  expense,  replace  the  pavement  on  the  said  por- 
tion of  East  Lexington  street  in  a  manner  satisfactory  to  the 
city  commissioner." 

After  the  passage  of  this  ordinance  and  before  the  expira- 
tion of  the  twenty  days  mentioned  in  the  proviso  to  the  third 
section,  the  railroad  company,  not  admitting  the  right  of 
the  city  to  pass  such  ordinance  or  to  compel  the  company  to 
take  up  one  of  its  tracks,  and  yet  being  embarrassed  by  the 
proviso  as  to  the  necessity  of  taking  up  the  tracks  within 
twenty  days,  came  to  an  understanding  with  the  city  author- 
ities that,  as  both  parties  desired  a  speedy  determination  of 
the  question  of  4a w,  a  case  should  be  made  which  should  raise 
that  question,  and  it  should  be  presented  to  the  courts  for  their 
decision,  and  that  in  the  meantime  the  provision  limiting  the 
time  in  which  to  take  up  the  track  would  not  be  enforced. 
Accordingly  a  bill  was  filed  in  the  city  court  of  Baltimore  by 
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the  railroad  company  raising  the  question,  and  a  demurrer 
on  the  part  of  the  city  was  served  and  a  decree  taken  against 
the  company  ^r(?yb/*7na  in  that  court.  An  appeal  was  then 
taken  by  the  company  to  the  Court  of  Appeals  of  Maryland, 
which  court  after  full  argument  of  the  question  decided  the 
case  on  its  merits,  and  affirmed  the  judgment  of  dismissal 
directed  by  the  court  below.  Lake  Roland  Elevated  Railway 
V.  Baltimore^  77  Maryland,  352.  This  decision  was  rendered 
about  the  16th  of  March,  1893. 

Thereafter  the  railroad  company  took  up  one  of  its  tracks 
on  Lexington  street  and  located  the  other  under  the  direction 
of  the  city  commissioner  and  proceeded  with  due  diligence  to 
lay  down  a  single  track  on  Lexington  street  and  to  restore  the 
street  to  its  proper  condition. 

While  engaged  in  this  work  and  on  the  1st  of  April,  1893, 
the  mayor  notified  the  company  by  letter  that  he  was  advised 
that  the  company  had  no  authority  to  lay  its  track  on  the  bed 
of  Lexington  street  between  North  and  Charles  streets,  in  the 
absence  of  an  ordinance  granting  such  a  privilege  from  the 
mayor  and  city  council.  (This  letter,  it  is  supposed,  was 
based  upon  the  proposition  that  the  company  had  not  com- 
plied with  the  condition  contained  in  the  ordinance  of  Novem- 
ber, 1892,  already  mentioned.)  The  mayor  therefore  advised 
the  company  that,  in  the  opinion  of  the  city  law  officers,  the 
present  single  track  of  the  company  occupying  the  bed  of  the 
street  was  a  violation  of  law.  A  suggestion  was  made  by  him 
that  an  application  for  an  ordinance  be  at  once  made  to  the 
city  council,  and  that  there  should  be  no  delay  in  the  matter, 
as  the  public  convenience  required  Lexington  street  to  be 
promptly  made  passable  by  repaving.  The  president  of  the 
company  replied,  declining,  under  the  circumstances,  to  ask 
for  the  passage  of  another  ordinance,  because,  as  he  was 
advised  and  believed,  the  company  already  had  a  clear  right 
to  lay  down  and  maintain  its  tracks  on  Lexington  street. 
The  mayor,  on  April  5,  1893,  then  notified  the  company  that 
on  Wednesday,  April  12,  the  commissioner  would  commence 
to  take  up  the  tracks  on  Lexington  street,  unless  in  the  mean- 
time the  railroad  company  applied  to  the  city  council,  which 
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would  meet  on  April  10,  for  an  ordinance  giving  it  a  right 
to  keep  its  track  on  the  street. 

Soon  afterwards,  and  on  the  15th  of  April,  1893,  this  suit 
Tvas  commenced.  In  the  bill  it  was  alleged  that  if  the  city 
were  permitted  to  take  up  the  tracks  it  would  be  impossible 
for  the  company  to  reach  its  terminus  at  the  corner  of  Charles 
and  Lexington  streets,  and  that  as  the  entire  railway  system 
of  the  company  was  on  the  eve  of  completion  and  operation, 
it  would  suffer  great  damage  by  the  removal  of  the  tracks ; 
the  plaintiff  also  claimed  that  ordinance  No.  23,  having  been 
accepted  and  acted  upon  by  the  railroad  company,  there  was 
thereby  constituted  an  irrepealable  and  inviolable  contract  be- 
tween the  municipal  corporation  and  the  railroad  company,  the 
terms  of  which  could  not  be  altered  or  impaired  without  the 
consent  of  both  parties  to  the  contract,  and  that,  therefore, 
the  subsequent  ordinance  purporting  to  change  the  terms  of 
the  original  so  as  to  deprive  the  railroad  company  of  the  right 
to  reach  its  terminus  with  double  tracks  was  in  contravention 
of  the  tenth  section  of  the  first  article  of  the  Constitution  of 
the  United  States,  which  prevents  legislation  which  impairs  the 
obligation  of  contracts,  and  for  that  reason  the  subsequent  ordi- 
nance was  void.  It  was  also  alleged  that  the  proposed  action 
of  the  city  authorities  was  not  only  invalid,  but  that  it  tended 
directly  to  impair  the  value  of  the  mortgage  security  held  by 
the  plaintiff  trust  company  as  trustee  for  the  bondholders. 

On  the  other  side  it  was  alleged  on  the  part  of  the  common 
council  that  the  original  ordinance  was  nothing  but  a  revo- 
cable license,  and  that  the  existence  of  double  tracks  in  that 
portion  of  Lexington  street,  lying  between  North  and  Charles 
streets,  would  be  inconsistent  with  the  reasonable  use  of  the 
street  at  that  point  by  the  public  and  by  other  vehicles ;  that 
the  street  was  so  narrow  as  to  leave  but  just  sufficient  room 
between  the  curb  and  the  railroad  tracks  for  ordinary  vehicles 
to  pass,  and  that  those  which  were  of  extra  width  could  not 
meet  or  pass  a  car  on  the  same  side  of  the  street ;  that  the 
street  was  one  of  the  main  thoroughfares  running  east  and 
west  in  the  city  of  Baltimore;  that  at  certain  portions  of 
the  day  it  was  crowded  with  vehicles  of  all  descriptions,  and 
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that  to  permit  the  use  of  the  street  at  the  point  in  question  by 
this  company,  with  its  electric  cars  running  at  a  comparatively 
high  rate  of  speed  and  with  double  tracks  laid  in  the  street, 
would  prevent  the  reasonable  use  of  the  same  by  the  public, 
and  would  be  dangerous  in  the  extreme  and  directly  tend  to 
loss  of  life  and  injury  to  property. 

As  to  the  matter  of  convenience  to  the  public  and  of  neces- 
sity to  the  company,  the  latter  asserted  it  would,  in  fact, 
accommodate  the  public  more  to  have  double  tracks  than 
a  single  one,  while  it  was  a  real  necessity  to  the  company 
in  order  that  it  might,  by  giving  accommodation  to  the  pub- 
lic, impossible  with  a  single  track,  successfully  compete  with 
rival  roads  running  through  adjacent  streets  for  a  fair  share 
of  patronage ;  that  it  could  not  do  so,  if  it  had  but  a  single 
track  for  eleven  hundred  feet  on  Lexington  street. 

Upon  these  facts  the  case  was  heard  in  the  court  below,  and 
that  court  held  that  ordinance  No.  23,  upon  its  acceptance  by  the 
railroad  company,  became  a  contract  between  the  city  and  the 
railroad  company,  which  could  not  be  substantially  modified 
without  the  consent  of  both  parties,  and  that  the  subsequent  or- 
dinance was  a  violation  of  that  contract  and  therefore  invalid, 
and  a  judgment  was  ordered  enjoining  the  city  authorities  from 
interfering  with  the  railroad  company  in  the  construction  and 
maintenance  of  two  parallel  tracks  on  Lexington  street,  and 
from  interfering  in  any  manner  with  the  company  in  the  opera- 
tion of  its  electric  cars  over  and  upon  such  tracks,  provided  the 
two  tracks  are  laid  and  maintained  and  the  cars  operated  in  con- 
formity with  the  provisions  of  ordinance  No.  23,  and  in  con- 
formity with  the  general  regulations  of  the  mayor  and  common 
council  of  Baltimore  relating  to  the  construction  and  operation 
of  such  street  railways,  not  inconsistent  with  the  provisions  of 
ordinance  No.  23,  above  mentioned.  From  this  decree.  Judge 
Morris,  District  Judge  in  the  district  of  Maryland,  dissented. 
64  Fed.  Rep.  153.  An  appeal  having  been  taken  by  the  city  of 
Baltimore,  the  case  was  brought  here  for  review. 

Mr,  Thomas  O,  Ilayea  for  appellant.  Mr,  Thomas  Ireland 
EUiott  was  on  his  brief. 
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Mr,  Franda  K,  Carey  and  Mr,  E,  J.  Z>.  Cro%s  for  appellee. 
Mr.  John  N.  Steele  and  Mr.  John  E.  Semmes  were  on  their 
brief. 

Mb.  Justice  Peokham,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  discussion  on  the  argument  of  this  case  took  quite  a 
-wide  range,  but  in  the  view  we  take,  we  can  dispose  of  this 
appeal  without  deciding  whether  the  common  council  had  or 
had  not  the  power  to  make  a  contract  for  the  perpetual  use 
of  its  streets  by  the  railroad  company,  upon  the  terms  and 
conditions  which  might  be  agreed  upon  between  the  common 
council  and  the  railroad  company,  and  which  when  once 
agreed  upon  should  not  be  thereafter  subject  to  repeal  or 
material  alteration  by  the  common  council.  It  is  sufficient  for 
the  decision  of  this  case  to  hold  that  the  direction  to  lay  but 
one  track  through  Lexington  street,  between  the  points  men^ 
tioned,  did  not  substantially  change  the  terms  of  the  contract, 
and  was  no  more  than  the  exercise  by  the  city  of  its  acknowl- 
edged power  to  make  a  reasonable  regulation  concerning  the 
use  of  that  street  by  the  railroad  company  and  that  the 
original  contract  (assuming  that  one  existed)  was  entered 
into  subject  to  the  right  of  the  city  to  adopt  such  a  regulation. 

Chapter  370  of  the  act  of  1890,  referred  to  in  the  foregoing 
statement  of  facts,  distinctly  granted  to  the  mayor  and  city 
council  of  Baltimore  the  power  to  regulate  the  use  of  the 
streets  by  railway  companies.  In  the  absence  of  any  such 
positive  legislation,  we  think  there  could  be  no  well  founded 
doubt  of  this  power,  and  that  any  contract  entered  into  by 
the  city  with  a  railroad  company  would  be  subject  to  its 
exercise,  so  long  as  it  did  not  materially  modify  or  impair  the 
rights  granted  by  the  contract.  Indeed,  no  question  is  made 
of  the  existence  of  a  power  of  regulation  by  any  party  to  this 
suit.  It  was  not  denied  by  the  court  below.  The  only  dis- 
pute on  this  branch  of  the  case  between  the  parties  is  in 
regard  to  the  question  whether  the  direction  to  lay  but  a 
single  track  on  Lexington  street,  between   the  points  men- 
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tioned,  is  or  is  not  a  reasonable  regulation  of  the  use  of  that 
street  to  which  the  contract  was  subjected,  as  above  stated. 

We  are  not  now  concerned  with  the  question  of  the  right  of 
the  common  council  absolutely  or  unconditionally  to  repeal 
ordinance  No.  23,  but  simply  as  to  whether  the  passage  of  the 
subsequent  ordinance  amounted  to  a  valid  regulation  of  the 
use  of  the  street  by  the  railroad  company.  We  think  that 
the  later  ordinance,  although  the  word  "  repeal "  was  used  in 
its  first  section,  was  in  substance  a  regulation  of  the  use  of  the 
street  which  the  city  had  the  power  to  enact.  The  effect  of 
the  whole  ordinance  was  simply  to  change  the  right  of  the 
company  to  operate  its  road  on  Lexington  street  for  eleven 
hundred  feet,  so  that  instead  of  using  double  tracks  it  should 
have  in  that  street  but  a  single  track. 

There  is  sufficient  in  the  case  before  us  from  which  it  may 
be  seen  that  the  laying  down  of  double  tracks  in  some  portion 
of  the  street  in  question  was  done  with  the  knowledge  that  it 
was  against  the  wishes  of  the  mayor  and  the  city  authorities, 
and  in  spite  of  the  notification  by  them  to  the  company  that 
immediate  measures  would  be  taken  to  have  ordinance  No.  23 
so  altered  by  the  common  council  at  its  first  session  as  to  pro- 
vide for  the  laying  of  but  one  track  instead  of  double  tracks 
between  North  and  Calvert  streets  on  Lexington  street.  Not- 
withstanding such  notice  the  company  proceeded  by  working 
night  and  day  to  lay  down  the  double  tracks  in  Lexington 
street  between  the  points  last  named.  In  looking  at  the  ques- 
tion, therefore,  of  the  reasonableness  of  the  ordinance  which 
made  no  provision  for  payment  by  the  city  of  the  expense  of 
taking  up  one  track  and  relocating  the  other  along  Lexington 
street,  but  which  on  the  contrary  provided  that  it  should  be 
done  at  the  expense  of  the  railroad  company,  it  is  proper  that 
we  should  view  the  case  as  if  the  proposed  regulation  had 
been  passed  before  the  company  had  laid  any  track  on  Lexing- 
ton street,  between  North  and  Calvert  streets,  and  before  it 
had  been  put  to  any  expense  on  account  of  such  double  track. 
We  cannot  say  the  regulation  was  unreasonable  simply  on  the 
ground  that  it  did  not  provide  for  paying  the  expense  of  tak- 
ing up  one  track  already  laid  in  the  street  between  Calvert 
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and  Charles  streets  (a  distance  of  a  few  hundred  feet),  to  the 
laying  of  which  the  city  had  not,  at  the  time,  objected.  Hav- 
ing at  one  time  granted  the  right  to  the  company  to  lay  double 
tracks  through  certain  named  streets  of  the  city  of  Baltimore, 
was  it  a  reasonable  regulation  of  the  use  of  one  of  those  streets 
to  thereafter,  and  before  the  completion  and  operation  of  the 
road  therein,  provide  that  but  a  single  track  in  that  street  should 
be  used  instead  of  the  double  tracks  which  had  been  first  pro- 
vided for  ? 

Upon  the  facts  already  set  forth  a  suflScient  foundation  was 
laid  for  the  exercise  of  a  fair  and  reasonable  legislative  discre- 
tion in  determining  the  question  whether  the  portion  of  the 
street  mentioned  should  be  occupied  by  a  single  or  double 
track  of  the  railway  company.  A  regulation  of  that  portion 
of  the  street  by  subjecting  it  to  the  use  of  but  one  instead  of 
double  railway  tracks  did  not  (in  our  judgment)  thereby 
materially  modify  nor  did  it,  in  effect,  prohibit  the  exercise 
of  the  privileges  previously  granted  by  the  city  to  the  rail- 
road company,  nor  did  it  impair  the  obligation  of  the  con- 
tract or  destroy  vested  rights,  nor  was  this  regulation  substan- 
tially inconsistent  with  the  terms  of  ordinance  No.  23.  While 
that  ordinance  provided  generally  for  double  tracks  through 
the  streets  mentioned  therein,  the  reduction  of  the  right  to 
use  two  tracks  and  the  granting  of  the  right  to  use  but  one 
for  such  a  comparatively  short  distance  in  one  particularly 
crowded  and  narrow  thoroughfare  was  not  a  regulation  incon- 
sistent with  the  terms  of  the  original  ordinance.  It  would,  we 
think,  be  unreasonable  to  hold  that  the  least  limitation  of  the 
power  to  operate  double  tracks  was  an  infringement  and  im- 
pairment of  the  contract  as  set  forth  in  the  ordinance.  In  our 
opinion,  the  ordinance  does  not  give  any  such  cast  iron  right 
or  one  which  shall  be  beyond  any  reasonable  limitation  and 
supervision  by  the  city.  It  granted  the  use  of  the  streets  for 
double  tracks  for  many  miles,  and  the  subsequent  limitation 
of  that  use  to  one  track  related  to  but  a  few  hundred  feet 
where  peculiar  and  exceptional  conditions  existed,  where  the 
danger  to  be  apprehended  from  the  use  of  electric  cars  on 
double  tracks  in  a  narrow  and  busy  thoroughfare  was  very 
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great,  and  where  it  might  fairly  be  decided  by  the  common 
council  that  double  tracks  at  that  point  would  be  an  unrea- 
sonable and  dangerous  use  of  the  street  by  the  company 
and  directly  tend  to  prevent  its  reasonable  and  safe  use  and 
enjoyment  by  the  public  at  large. 

In  St.  Louis  V.  Wester7i  Union  Telegraph  Co,^  149  U.  S.  465, 
469,  Mr.  Justice  Brewer,  in  delivering  the  opinion  of  the  court 
in  regard  to  the  power  of  regulation  of  the  streets  of  a  city, 
said : 

"  It  is  given  power  to  open  and  establish  streets,  to  improve 
them  as  it  sees  fit,  and  to  regulate  their  use,  paying  for  all 
this  out  of  its  own  funds.  The  word  'regulate'  is  one  of 
broad  import.  It  is  the  word  used  in  the  Federal  Constitution 
to  define  the  power  of  Congress  over  foreign  and  interstate 
commerce,  and  he  who  reads  the  many  opinions  of  this  court 
will  perceive  how  broad  and  comprehensive  it  has  been  held 
to  be.  If  the  city  gives  a  right  to  the  use  of  the  streets  or 
public  grounds,  as  it  did  by  ordinance  No.  11,604,  it  simply 
regulates  the  use  when  it  prescribes  the  terms  and  conditions 
upon  which  they  shall  be  used.  If  it  should  see  fit  to  con- 
struct an  expensive  boulevard  in  the  city,  and  then  limit  the 
use  to  vehicles  of  a  certain  kind,  or  exact  a  toll  from  all  who 
use  it,  would  that  be  other  than  a  regulation  of  the  use  ?  And 
so  it  is  only  a  matter  of  regulation  of  use  when  the  city  grants 
to  tbe  telegraph  company  the  right  to  use  exclusively  a  por- 
tion of  the  street,  on  condition  of  contributing  something 
towards  the  expense  it  has  been  put  to  in  opening  and  improv- 
ing the  street." 

To  same  effect,  see  Gloucester  Ferity  Co,  v.  Pennsylvania^ 
114  U.  S.  196,  203:  "The  power  to  regulate  commerce,"  says 
Afr.  Justice  Field,  speaking  for  this  court,  "  is  the  power  to 
prescribe  the  rules  by  which  it  shall  be  governed,  that  is,  the 
conditions  upon  which  it  shall  be  conducted." 

If  it  be  said  in  this  case  that  the  city  had  already  regulated 
the  use  by  prescribing  that  there  should  be  two  tracks,  the 
answer  is  that  this  power  of  regulation  is  a  continuing  power; 
it  is  not  exhausted  by  being  once  exercised,  and  so  long  as  tlio 
object  is  plainly  one  of  regulation,  the  power  may  be  exercised 
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as  often  as  and  whenever  the  common  council  may  tbink 
proper;  the  use  of  the  street  may  be  subjected  to  one  con- 
dition to-day  and  to  another  and  additional  one  to-morrow, 
provided  the  power  is  exercised  in  good  faith  and  the  con- 
dition imposed  is  appropriate  as  a  reasonable  regulation,  and 
is  not  imposed  arbitrarily  or  capriciously.  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.y  115  U.  S.  650,  672;  N.  Y.  cfe 
N.  E.  Railroad  v.  Bristol,  151  U.  S.  556,  567. 

The  effect  of  the  third  section  of  the  latter  ordinance  was  to 
leave  with  the  railroad  company  the  power  to  lay  down  and 
maintain  and  use  one  track  instead  of  double  tracks  on  Lex- 
ington street  between  the  streets  named.  It  is  true  the  city 
assumed  to  attach  a  condition  to  the  exercise  of  this  right, 
which  was  that  the  railroad  company  should  within  twenty 
days  remove  the  double  tracks  and  replace  the  pavement.  In 
view  of  all  the  facts,  we  should  incline  to  regard  this  as  in  the 
nature  of  a  penalty  to  secure  obedience  of  the  company  to  the 
regulation,  and  in  any  event,  in  the  light  of  the  conduct  of 
the  parties  in  relation  to  the  litigation  in  the  state  court,  wo 
think  the  railroad  company  has  not  lost  the  right  to  maintain 
one  track  in  the  street  in  question  as  it  now  exists,  without 
the  adoption  of  any  further  ordinance  on  the  subject. 

On  the  ground  which  we  have  stated,  we  think  the  decree 
of  the  Circuit  Court  wrong,  and  for  that  reason  it  must  be 

Reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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In  cases  brought  here  from  state  courts  their  decisions  are  final  in  matters 
of  procedure,  and  on  alleged  conflicts  between  the  statutes  of  the  State 
and  its  constitution. 


Digiti 


zed  by  Google 


086  OCTOBER  TERM,  1896. 

Statement  of  the  Case. 

An  existing  system  of  water  supply  in  a  municipality  which  is  the  prop- 
erty  of  private  individuals  and  is  operated  under  a  contract  with  the 
municipal  corporation  for  furnishing  It  with  a  portion  of  its  needed 
supply  of  water  under  rates  fixed  by  the  contract,  is  private  property 
which  may  be  acquired  by  the  public,  In  the  exercise  of  the  power  of 
eminent  domain,  on  the  payment  of  a  just  compensation,  including  com- 
pensation for  the  termination  of  the  contract 

lu  condemnation  proceedings  for  that  purpose,  the  assessment  of  damages 
may  be  made  by  commissioners  where  the  statutes  so  provide,  and  there 
is  no  denial  of  due  process  of  law  in  malcing  their  findings  final  as  to  ttie 
facts,  leaving  open  to  tlie  courts  the  inquiry  whether  there  was  any  erro- 
neous basis  adopted  by  the  commissioners  in  their  appraisal,  or  other 
errors  in  their  proceedings. 

Tiiere  was  nothing  in  the  statute  under  which  the  Long  Island  Water 
Supply  Company  was  organized,  nor  in  Its  contract  with  the  town  of 
New  Lots  for  the  supply  of  water,  nor  in  the  act  of  annexation  to 
Brooklyn,  which  gave  to  that  company  rights  exclusive  and  beyond  Uie 
reach  of  such  legislative  action. 

Under  authority  of  chap.  737  of  the  laws  of  New  York 
for  1873,  (Laws  N.  Y.  1873,  p.  1100),  as  amended  in  1881 
(Laws  N.  Y.  1881,  chap.  321,  p.  443),  the  plaintiflf  in  error  was 
organized  as  a  water  company.  On  September  15,  1881,  it 
entered  into  a  contract  with  the  town  of  New  Lots,  by  which 
it  agreed  to  lay  water  pipes  and  mains  in  the  streets  of  New 
Lots,  and  supply  the  town  with  water.  The  town,  on  the 
other  hand,  agreed  to  pay  for  hydrants  to  be  furnished  and 
supplied,  as  provided  in  the  contract,  at  a  specified  rate  per 
hydrant,  the  number  of  hydrants  to  be  not  less  than  200. 
The  term  of  the  contract  was  twenty-five  years.  This  con- 
tract was  modified  on  July  2,  1885,  but  the  modification  con- 
tains nothing  material  to  this  controversy. 

In  1S86,  by  chap.  335  (Laws  N.  Y.  1886,  p.  540),  the  town 
of  New  Lots  was  annexed  to  and  merged  in  the  city  of  Brook- 
lyn, to  be  known  thereafter  as  the  26th  ward  of  said  city. 

The  fourth  section  of  this  act  provided,  among  other  things, 
that  "the  amount  annually  payable  by  said  town  for  water 
supplied  to  it  under  existing  contracts  between  it  and  the 
Long  Island  Water  Supply  Company,  shall,  after  this  act 
takes  effect,  during  the  terms  of  said  contract,  or  until  said 
city  shall  purchase  or  acquire  the  property  of  said  water  com- 
pany, as  in  the  next  section  provided,  be  levied  and  collected 
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from  the  property  situated  and  taxable  within  the  territory 
hereby  annexed,  and  such  amount  shall  be  paid  to  the  said 
water  company  by  said  city  as  it  falls  due  from  time  to  time 
under  said  contracts,  and  the  said  city  of  Brooklyn  shall  not 
distribute  or  furnish  water  for  consumption  or  use  within  said 
territory,  or  lay  any  pipes  or  mains  for  the  distribution  or  sup- 
ply of  water  within  said  territory,  until  the  expiration  of  the 
charter  of  said  company  or  until  the  said  city  shall  purchase 
or  acquire  the  property  of  said  company  as  in  the  next  section 
provided." 

By  section  5  the  city  was  given  power  to  purchase  or  con- 
demn the  property  of  the  company  within  two  years,  but  did 
neither.  In  1892  the  legislature  passed  another  act  (Laws 
1892,  chap.  481,  p.  960),  authorizing  the  city  of  Brooklyn  to 
condemn  the  property  of  the  company,  the  first  section  of 
which  is  as  follows: 

"Section  1.  The  public  interest  requires  the  acquisition,  by 
the  city  of  Brooklyn,  for  the  public  use  of  the  reservoir,  wells, 
machinery,  pipes,  franchises  and  all  other  property  of  tho 
Long  Island  Water  Supply  Company,  and  the  said  city  of 
Brooklyn  is  hereby  authorized  to  acquire  the  same  for  such 
use  by  condemnation,  free  of  all  liens  and  incumbrances  what- 
soever, provided  that  the  proceedings  herein,  hereinafter  and 
hereby  authorized,  shall  be  commenced  within  one  year  after 
the  passage  of  this  act." 

Subsequent  sections  prescribed  the  procedure.  Proceedings 
were  had  under  this  act.  The  commissioners  appointed,  as 
provided  therein,  valued  the  property  of  the  company  at 
$570,000,  of  which  $370,000  was  named  as  the  value  of  the 
tangible  property,  and  $200,000  that  of  the  franchises,  con- 
tracts and  all  other  rights  and  property  of  whatsoever  nature 
or  kind  of  the  company,  including  therein  the  contract  be- 
tween the  town  of  New  Lots  and  the  fcompany.  The  special 
terra  of  the  Supreme  Court,  on  June  29,  1893,  made  an  order 
vacating  and  setting  aside  this  report  and  appointing  new 
commissioners.  The  city  of  Brooklyn  appealed  to  the  general 
term  of  that  court,  which,  on  December  1,  1893,  reversed  the 
order  of  the  special  term  and  confirmed  the  report  of  the  cora- 
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missioners.  The  company  then  took  an  appeal  to  the  Court 
of  Appeals.  That  court  affirmed  the  decision  of  the  general 
term,  143  N.  Y.  596,  and  remitted  the  record  to  the  Supreme 
Court,  which  court,  on  December  4,  1894,  entered  final  judg- 
ment in  favor  of  the  city  of  Brooklyn,  and  thereupon  this  writ 
of  error  was  sued  out. 

Mr.  John  F,  DiUon  and  J/r.  Benjamin  F,  Tracy  for  plain- 
tiflf  in  error.  Mr.  Harry  Hvhhard  and  Mr.  John  M.  Dillon 
were  on  their  brief. 

Mr.  George  G.  Reynolds  and  Mr.  Albert  G.  McDonald  for 
defendant  in  error. 

Mb.  Justice  Brewer,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

So  far  as  respects  any  mere  matter  of  procedure,  or  of 
conflict  between  the  statute  authorizing  the  condemnation 
or  the  proceedings  had  thereunder  and  the  constitution  of 
the  State,  the  decision  of  the  Court  of  Appeals  is  conclusive. 
West  River  Bridge  Company  v.  Dix^  6  How.  507 ;  Bu^her  v. 
Cheshire  Railroad^  125  U.  S.  555 ;  Adams  Express  Company 
V.  Ohio^  165  U.  S.  194.  Our  inquiry  must  be  directed  to  the 
question  whether  any  rights  of  the  water  supply  company 
secured  by  the  Constitution  of  the  United  States  have  been 
violated.  The  contention  of  plaintiff  in  error  is  that  the 
proceedings  had  under  the  statute  which  resulted  in  the 
judgment  of  condemnation  violate  section  10,  article  1,  of 
the  Constitution  of  the  United  States,  which  forbids  any 
State  to  pass  a  law  impairing  th6  obligation  of  contracts, 
and  were  not  "due  process  of  law,"  as  required  by  the 
Fourteenth  Amendment. 

With  reference  to  the  first  part  of  this  contention  it  is  said 
that  in  1881  the  town  of  New  Lots  made  a  contract  with  the 
water  supply  company  by  which  for  each  and  every  year  dur- 
ing the  term  of  twenty-five  years  it  covenanted  to  pay  to  the 
company  so  much  per  hydrant  for  hydrants  furnished  and  sup- 
])lied  by  it ;  that  the  act  of  annexation  continued  the  burden 
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of  this  obligation  upon  the  territory  within  the  limits  of  the 
town,  although  thereafter  the  town  as  a  separate  municipal- 
ity ceased  to  exist,  and  the  territory  became  simply  a  warcT 
of  the  city  of  Brooklyn ;  that  the  condemnation  proceedings 
destroyed  this  contract  and  released  the  territory  from  any 
obligation  to  pay  the  stipulated  hydrant  rental ;  that  a  State 
or  municipality  cannot  do  indirectly  what  it  cannot  do  di- 
rectly ;  that  as  the  municipality  could  hot  by  any  direct  act 
release  itself  from  any  of  the  obligations  of  its  contract,  it 
could  not  accomplish  the  same  result  by  proceedings  in  con- 
demnation. We  cannot  yield  our  assent  to  this  contention. 
All  private  property  is  held  subject  to  the  demands  of  a  public 
use.  The  constitutional  guarantee  of  just  compensation  is  not 
a  limitation  of  the  power  to  take,  but  only  a  condition  of  its 
exercise.  Whenever  public  uses  require,  the  government  may 
appropriate  any  private  property  on  the  payment  of  just  com- 
pensation. That  the  supply  of  water  to  a  city  is  a  public  pur- 
pose cannot  be  doubted,  and  hence  the  condemnation  of  a 
water  supply  system  must  be  recognized  as  within  the  unques- 
tioned limits  of  the  power  of  eminent  domain.  It  matters  not 
to  whom  the  water  supply  system  belongs,  individual  or  cor- 
poration, or  what  franchises  are  connected  with  it  —  all  may 
be  taken  for  public  uses  upon  payment  of  just  compensation. 
It  is  not  disputed  by  counsel  that,  were  there  no  contract 
between  the  company  and  the  town,  the  water  works  might 
be  taken  by  condemnation.  And  so  the  contention  is  practi- 
cally that  the  existence  of  the  contract  withdraws  the  prop- 
erty, during  the  life  of  the  contract,  from  the  scope  of  the 
power  of  eminent  domain,  because  taking  the  tangible  prop- 
erty will  prevent  the  company  from  supplying  water,  and, 
therefore,  operate  to  relieve  the  town  from  the  payment  of 
hydrant  rentals.  In  other  words,  the  prohibition  against  a 
law  impairing  the  obligation  of  contracts  stays  the  power  of 
eminent  domain  in  respect  to  property  which  otherwise  could 
be  taken  by  it.  Such  a  decision  would  be  far  reaching  in  its 
effects.  There  is  probably  no  water  company  in  the  land 
which  has  not  some  subsisting  contract  with  a  municipality 
which  it  supplies,  and  within  which  its  works  are  located, 
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and  a  ruling  that  all  those  properties  are  beyond  the  reach 
of  the  power  of  eminent  domain  daring  the  existence  of  those 
contracts  is  one  which,  to  say  the  least,  would  require  careful 
consideration  before  receiving  judicial  sanction.  The  fact 
that  this  particular  contract  is  for  the  payment  of  money 
for  hydrant  rental  is  not  vital.  Every  contract  is  equally 
within  the  protecting  reach  of  the, prohibitory  clause  of  the 
Constitution.  The  charter  of  a  corporation  is  a  contract,  and 
its  obligations  cannot  be  impaired.  So  it  would  seem  to  fol- 
low, if  plaintiff  in  error's  contention,  is  sound,  that  the  fran- 
chises of  a  corporation  could  not  be  taken  by  condemnation, 
because  thereby  the  contract  created  by  the  charter  is  im- 
paired. The  privileges  granted  to  the  corpora-tion  are  taken 
away,  and  the  obligation  of  the  corporation  to  perform  is 
also  destroyed. 

The  vice  of  this  argument  is  twofold.  First,  it  ignores  the 
fact  that  the  contract  is  a  mere  incident  to  the  tangible  prop- 
erty ;  that  it  is  the  latter  which,  being  fitted  for  public  uses,  is 
condemned.  And  while  the  company,  by  being  deprived  of 
its  tangible  property,  is  unable  to  perform  its  part  of  the 
contract,  and  therefore  can  make  no  demands  upon  the  town 
for  performance  on  its  part,  it  still  is  true  that  the  contract  is 
not  the  thing  which  is  sought  to  be  condemned,  and  its  im- 
pairment, if  impairment  there  be,  is  a  mere  consequence  of 
the  appropriation  of  the  tangible  property.  Second,  a  con- 
tract is  property,  and,  like  any  other  property,  may  be  taken 
under  condemnation  proceedings  for  public  use.  New  Orleans 
Gas  Co,  V.  Louisiana  Light  Co,^  115  U.  S.  650,  673.  Its  con- 
demnation is  of  course  subject  to  the  rule  of  just  compensation, 
and  that  is  all  that  is  implied  in  the  decisions  such  as  UaU  v. 
Wisconsin^  103  TJ.  S.  5,  cited  by  counsel.  In  that  case  it 
appeared  that  Hall  had  a  contract  with  the  State  for  services 
entered  into  in  pursuance  of  a  statute,  that  he  performed  the 
services,  but  that  before  finishing  his  work  the  legislature 
repealed  the  statute  authorizing  the  contract.  It  was  held 
that  he  was  nevertheless  entitled  to  his  stipulated  compensa- 
tion. The  act  of  the  legislature  in  the  repeal  was  not  one 
providing  for  condemnation,  and  in  so  far  as  it  partook  of  the 
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nature  of  a  condemnation  it  ignored  the  obligation  of  just 
compensation,  and  was  therefore  void ;  but  it  was  not  held 
that,  if  just  compensation  had  been  provided  and  a  public  use 
required,  the  contract  might  not  have  been  condemned. 

The  true  view  is  that  the  cbndeitination  proceedings  do  not 
impair  the  contract,  do  not  break  its  obligations,  but  appro- 
priate it,  as  they  do  the  tangible  property  of  the  company,  to 
public  uses.  The  statute  under  which  these  proceedings  were 
had  declares  the  necessity  of  the  acquisition  "  for  the  public 
use  of  the  reservoir  as  well  as  machinery,  pipes,  franchises 
and  all  other  property  "  of  the  company,  and  the  application 
for  the  appointment  of  commissioners  not  only  described  the 
tangible  property  but  also  added  "all  franchises,  contracts, 
more  particularly  a  certain  contract 'dated  the  15th  day  of 
September,  1881,  between  the  town  of  New  Lots  and  the  said 
Long  Island  Water  Supply  Company,  and  referred  to  in  chap. 
335,  Laws  of  1886,  and  all  other  rights  and  property  of  what- 
soever nature  or  kind  as  the  same  may  so  appear."  The  com- 
missioners, after  a  hearing,  valued  first  the  tangible  property 
at  S370,000  and  the  franchises,  contracts  and  all  other  rights 
and  property,  including  this  particular  contract,  at  $200,000. 
In  other  words,  the  condemnation  proceedings  did  not  re- 
pudiate the  contract  but  appropriated  it  and  fixed  its  value. 
The  case  of  West  River  Bridge  Co,  v.  Dix^  6  IIow.  507,  is  in 
point.  The  bridge  company  had  a  charter,  from  the  State  of 
Vermont  creating  it  a  corporation  and  inv^^sting  it  with  the 
exclusive  privilege  of  erecting  a  bridge  over  West  River 
within  four  miles  of  its  mouth  and  with  the  right  of  taking 
tolls  for  passing  the  same.  Under  that  authority  it  ha(l 
erected  its  bridge  and  was  in  the  enjoyment  of  the  franchise. 
During  the  life  of  the  charter,  and  under  authority  of  an 
act  of  the  legislature,  condemnation  proceedings  were  taken 
for  the  purpose  of  condemning  the  bridge  and  extinguishing 
the  charter;  converting  the  former  into  a  free  public  high- 
Avay.  These  proceedings  culminated  in  an  award  of  com- 
pensation and  a  judgment  of  condemnation.  The  Supreme 
Court  of  the  State  having  sustained  the  proceedings  they 
were  brought  to  this  court  on  error,  and  there  as  here  the 
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contention  was  that  the  proceedings  were  in  violation  of  the 
tenth  section  of  the  first  article  of  the  Constitution.  This 
contention  was  overruled,  and  in  the  course  of  the  opinion  it 
was  observed : 

"No  State,  it  is  declared,  shall  pass  a  law  impairing  the 
obligation  of  contracts;  yet,  with  this  concession  constantly 
yielded,  it  cannot  be  justly  disputed,  that  in  every  political 
sovereign  community  there  inheres  necessarily  the  right  and 
the  duty  of  guarding  its  own  existence,  and  of  protecting  and 
promoting  the  interests  and  welfare  of  the  community  at  large. 
This  power  and  this  duty  are  to  be  exerted  not  only  in  the 
highest  acts  of  sovereignty,  and  in  the  external  relations  of 
governments ;  they  reach  and  comprehend  likewise  the  interior 
polity  and  relations  of  social  life,  which  should  be  regulated 
with  reference  to  the  advantage  of  the  whole  society.  This 
power,  denominated  the  eminent  domain  of  the  State,  is,  as  its 
name  imports,  paramount  to  all  private  rights  vested  under 
the  government,  and  these  last  are,  by  necessary  implication, 
held  in  subordination  to  this  power,  and  must  yield  in  every 
instance  to  its  proper  exercise.  .  .  .  Now  it  is  undeniable, 
that  the  investment  of  property  in  the  citizen  by  the  govern- 
ment, whether  made  for  a  pecuniary  consideration  or  founded 
on  conditions  of  civil  or  political  duty,  is  a  contract  between 
the  State,  or  the  government  acting  as  its  agent,  and  the 
grantee ;  and  both  ^e  parties  thereto  are  bound  in  good  faith 
to  fulfil  it.  But^into  all  contracts,  whether  made  between 
States  and  individuals,  or  between  individuals  only,  there 
enter  conditions  which  arise  not  out  of  the  literal  terms  of  the 
contract  itself ;  they  are  superinduced  by  the  preexisting  and 
higher  authority  of  the  laws  of  nature,  of  nations  or  of  the 
community  to  which  the  parties  belong;  they  are  always  pre- 
sumed, and  must  be  presumed,  to  be  known  and  recognized  by 
all,  are  binding  upon  all,  and  need  never,  therefore,  be  carried 
into  express  stipulation,  for  this  could  add  nothing  to  their 
force.  Every  contract  is  made  in  subordination  to  them,  and 
must  yield  to  their  control,  as  conditions  inherent  and  para- 
mount, wherever  a  necessity  for  their  execution  shall  occur. 
Such  a  condition  is  the  right  of  eminent  domain.     This  right 
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does  not  operate  to  impair  the  contract  aflfected  by  it,  but 
recognizes  its  obligation  in  the  fullest  extent,  claiming  only 
the  fulfilment  of  an  essential  and  inseparable  condition. 
.  .  .  A  distinction  has  been  attempted,  in  argument,  be- 
tween the  power  of  a  government  to  appropriate  for  public 
uses  property  which  is  corporeal,  or  may  be  said  to  be  in  being, 
and  the  like  power  in  the  government  to  resume  or  extinguish 
a  franchise.  The  distinction,  thus  attempted,  we  regard  as  a 
refinement  which  has  no  foundation  in  reason,  and  one  that, 
in  truth,  avoids  the  true  legal  or  constitutional  question  in 
these  causes ;  namely,  that  of  the  right  in  private  persons,  in 
the  use  or  enjoyment  of  their  private  property,  to  control  and 
actually  to  prohibit  the  power  and  duty  of  the  government  to 
advance  and  protect  the  general  good.  We  are  aware  of 
nothing  peculiar  to  a  franchise  which  can  class  it  higher,  or 
render  it  more  sacred,  than  other  property.  A  franchise  is 
property  and  nothing  more ;  it  is  incorporeal  property,  and  is 
so  defined  by  Justice  Blackstone,  when  treating,  in  his  second 
volume,  c.  3,  p.  20,  of  the  Rights  of  Things."  See  also  The 
Richmond  die.  Railroad  Coinpany  v.  The  Louisa  Railroad 
Company^  13  How.  71,  83 ;  Boston  cfe  Lowell  Railroad  v.  Salem 
i&  Lowell  Railroad^  2  Gray,  1,  35,  36. 

The  views  thus  expressed  have  never  been  overruled,  and  we 
think  are  controlling  of  this  case.  Counsel  seek  to  distinguish 
that  case  from  this  in  that  here,  as  they  say,  there  is  an  execu- 
tory contract  for  25  years,  whereas  in  that  case  there  was 
only  incorporeal  property,  the  result  of  an  executed  grant; 
here  the  use  of  the  water  works  property  is  not  changed, 
whereas  there  the  bridge  was  converted  from  a  toll  into  a  free 
bridoje,  and  they  quote  some  remarks  made  by  Mr.  Justice 
McJ^an,  in  a  concurring  opinion  in  respect  to  this  matter, 
p.  537,  as  follows : 

"  No  State  could  resume  a  charter,  under  the  power  of  appro- 
priation, and  carry  on  the  functions  of  the  corporation.  A 
bank  charter  could  not  be  thus  taken,  and  the  business  of  the 
bank  continued  for  public  purposes.  Nor  could  this  bridge 
have  been  taken  by  the  State,  and  kept  up  by  it,  as  a  toll 
bridge.    This  could  not  be  called  an  appropriation  of  private 
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property  to  public  purposes.  There  would  be  no  change  in 
the  use,  except  the  application  of  the  profits,  and  this  would 
not  bring  the  act  within  the  power.  The  power  must  not 
only  be  exercised  bona  fde  by  a  State,  but  the  property,  not 
its  product,  must  be  applied  to  public  use.  .  .  .  The  use 
of  this  bridge,  it  is  contended,  is  the  same  as  before  the  act  of 
appropriation.  The  public  use  the  bridge  now  as  before  the 
act  of  appropriation.  But  it  was  a  toll  bridge,  and  by  the  act 
it  is  made  free.  The  use,  therefore,  is  not  the  same.  The  tax 
assessed  on  the  citizens  of  the  town,  to  keep  up  and  pay  for 
the  bridge,  may  be  impolitic  or  unjust ;  but  that  is  not  a 
matter  for  the  consideration  of  this  court." 

We  do  not  think  the  differences  between  the  cases  such  as 
to  affect  the  right  of  condemnation.  A  charter  is  not  simply 
an  executed  grant  but  a  continuing  contract.  There  is  a 
,duty  of  performance  by  the  recipients  of  the  grant  which 
continues  during  the  life  of  the  charter.  Neither  can  the 
power  of  Jihe  State  to  condemn  a  water  works  system  depend 
upon  the  question  whether  it  makes  the  supply  of  water  abso- 
lutely free  to  all  individuals  who  desire  to  use  it.  The  State, 
which,  in  the  first  place,  has  the  power  to  construct  a  water 
supply  system  and  charge  individuals  for  the  use  of  the  water, 
may  condemn  a  system  already  constructed,  and  continue  to 
make  such  charge.  This  is  not  turning  property  from  one 
private  corporation  to  another,  but  taking  property  from  a 
private  corporation  and  vesting  the  title  in  some  municipal 
corporation  for  the  public  use.  It  is  not  essential  to  a  public 
use  that  it  be  absolutely  free  and  without  any  charge  to  any 
one.  The  State  may  build  a  railroad  and  charge  tolls  for 
passengers  and  freight.  It  is,  nevertheless,  a  public  function 
which  it  is  exercising,  and  the  property  is  devoted  to  public 
uses.  And  so  wherever  there  is  cost  in  continuing  a  public 
work  the  State  has  a  right  to  demand  compensation  for  any 
individual  use  and  personal  benefit  therefrom. 

Neither  can  it  be  said  that  there  was  not  "  due  process  of 
law  "  in  these  condemnation  proceedings.  It  is  not  essential 
that  the  assessment  of  damages  be  made  by  a  jury.  Such 
award  may  be  made  by  commissioners,  at  least  where  there  is 
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provision  for  a  review  of  their  proceedings  in  the  courts: 
Central  Branch  Union  Pacific  Railroad  v.  Atchison^  Topeka 
dk  Santa  Fe  ftailroad^  28  Kansas,  453,  463 ;  Cooley  on  Const. 
Lim.  663.  And  sections  9  and  10  of  the  act  of  1892,  under 
which  these  proceedings  were  had,  require  that  the  commis- 
sioners make  and  file  a  report  of  their  proceedings  and  deter- 
mination in  the  Supreme  Court  of  th«  county  of  Kings,  and 
that  application  must  be  made  to  that  court  for  a  confirmation 
of  the  report ;  that  notice  of  such  application  must  be  given ; 
and  that  "upon  such  application  the  court  may  confirm  the 
report,  or  may  set  it  aside  for  irregularity,  or  for  error  of  law 
in  the  proceedings  before  the  commissioners,  or  upon  the 
ground  that  the  award,  in  part  or  in  whole,  is  excessive,  or  is 
insufficient;"  and  appeal  was  allowed  from  the  decision  of 
that  court  to  a  higher.  We  do  not  question  the  proposition 
that  form  is  not  the  only  thing  essential  to  due  process.  We  . 
said  in  the  recent  case  of  Chicago^  Burlington  &  Quincy 
Railroad  v.  Chicago^  166  U.  S.  226,  "  The  mere  form  of  the 
proceeding  instituted  against  the  owner,  even  if  he  be  admitted 
to  defend,  cannot  convert  the  process  used  into  due  process  of 
law,  if  the  necessary  result  be  to  deprive  him  of  his  property 
without  compensation." 

It  may  be  true,  as  contended,  that,  as  construed  by  the 
Court  of  Appeals,  the  determination  of  the  commissioners  is 
conclusive  as  to  the  mere  value  of  the  property,  but  there  i^ 
no  denial  of  due  process  in  making  the  findings  of  fact  by  the 
triers  of  fact,  whether  commissioners  or  a  jury,  final  as  to 
such  facts,  and  leaving  open  to  the  courts  simply  the  inquiry 
as  to  whether  there  was  any  erroneous  basis  adopted  by  the 
triers  in  their  appraisal,  or  other  errors  in  their  proceedings. 

The  error  charged  against  the  commissioners  in  respect  to 
their  basis  of  valuation  is  that  they  failed  to  regard  the  com- 
pany as  possessed  of  exclusive  rights.  It  is  said  by  counsel  in 
their  brief  that  the  company  had,  by  virtue  of  its  contract 
and  the  act  of  annexation,  "  two  vested  rights  as  against  the 
city  of  Brooklyn :  1st.  A  vested  right  resting  in  contract  to 
continue  to  supply  water  under  and  pursuant  to  the  said  con- 
tracts with  the  town  of  New  Lots  '  during  the  term  of  said 
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contracts  * ;  that  is,  for  the  unexpiredrjieriod  of  said  contracts  — 
about  fourteen  years.  2d.  A  further  vested  right  resting  in 
contract  and  valid  legislative  enactment  to  enjoy  its  franchises 
until  the  expiration  of  its  charter,  protected  from  any  rivalry 
on  the  part  of  the  city  of  Brooklyn." 

The  view  taken  by  the  majority  of  the  commissioners  is  thus 
stated  in  their  report:    ■  , 

"  To  recapitulate  what  has  just  been  said,  we  have  valued 
the  franchise  upon  the  assumptions  (1)  that  at  present  the 
water  company  alone  has  the  right  publicly  to  purvey  water 
in  the  Twenty-sixth  ward ;  (2)  that  the  exclusiveness  now  in- 
cident to  its  right  may  at  any  time  be  taken  from  it  by  the 
legislature,  or  by  locaJ  authorities  acting  under  legislation; 
but  (3)  that  neither  the  legislature  nor  local  authorities  would, 
in  determining  whether  to  take  from  the  company  the  exclu- 
siveness of  its  right,  fail  to  have  such  due  regard  as  is 
demanded  by  ample  and  fair  public  policy,  to  the  past  invest- 
ment, risks  and  services  of  the  company  and  to  the  reasonably- 
just  expectations  which  those  who  have  invested  money  in  its 
work  had  in  mind  when  so  investing." 

The  Court  of  Appeals  held  that  neither  the  statute  under 
which  the  company  was  organized,  nor  the  contract,  nor  the 
_act  of  annexation,  gave  to  the  company  rights  exclusive  and 
beyond  the  reach  of  legislative  action.  These  conclusions  of 
the  Court  of  Appeals  are  vigorously  challenged  in  the  argu- 
ment, but  we  are  of  opinion  that  they  are  correct.  The  stat- 
ute simply  provided  for  the  organization  of  water  companies. 
The  contract  in  terms  contained  no  words  of  exclusion.  It 
gave  to  the  company  the  privilege  of  laying  its  mains  in  the 
streets  of  the  town,  and  contained  a  covenant  on  the  part  of 
the  town  to  pay  certain  hydrant  rentals.  But  grants  from  the 
public  are  strictly  construed  in  favor  of  the  public,  and  grants 
of  a  privilege  are  not  ordinarily  to  be  taken  as  grants  of  an 
exclusive  privilege.  Charles  River  Bridge  Co.  v.  Warren 
Bridge,  11  Pet.  420  ;  Turnpike  Co.  v.  SiaU,  3  Wall.  210 ;  Siein 
V.  Bienville  Water  Supply  Co.,  141  U.  S.  67 ;  Hamilton  Gas- 
light cfe  Coke  Co.  V.  Hamilton,  146  U.  S.  258 ;  Syracuse  Water 
Co.  V.  Syracuse,  1 16  N.  Y.  167.    Nor  is  there  anything  in  the  act 
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of  apnexation  which  made  a  contract  or  created  a  right  beyond 
the  power  of  the  legislature  to  change.  It  gave  the  city  the 
right  to  purchase  or  condemn  at  any  time  within  two  years, 
but  this  specification  of  time  did  not  operate  to  prevent  the 
legislature  from  enlarging  the  time,  or  from  granting  at  any 
subsequent  period  during  the  life  of  the  contract  a  further 
right  of  purchase  or  condemnation.  No  consent  was  asked  of 
the  town  company  in  the  act  of  annexation ;  it  entered  into 
no  new  contract;  nothing  was  done  to  enlarge  the  rights 
which  it  had  against  the  public.  The  act  was  simply  one  of 
legislative  discretion  in  respect  to  municipal  organization,  and, 
like  any  other  such  act,  subject  to  future  modification  by  the 
legislature. 

Neither  can  the  act  of  1892  be  adjudged  in  conflict  with 
the  Federal  Constitution  because  it  fails  expressly  and  in  de- 
tai^to  prescribe  the  uses  to  which  the  property  shall  be  put 
by  the  city  of  Brooklyn  after  the  condemnation.  The  prop- 
erty condemned  was  not  vacant  land  susceptible  to  a  multi- 
tude of  uses.  The  character  of  its  use  had  already  been 
determined  by  the  action  of  the  company.  It  was  already 
used  for  public  purposes,  and  the  condemnation  simply  took 
the  title  away  from  the  private  corporation  and  vested  it  in 
the  municipality.  And  the  statute  cannot  be  adjudged  un- 
constitutional because  it  did  not  in  terms  declare  that  the  city 
of  Brooklyn  should  continue  the  same  use  or  appropriate  the 
property  to  some  other  equally  public  purpose. 

These  are  the  vital  questions  in  the  case.  We  see  no  error 
in  the  judgment,  and  it  is,  therefore. 

Affirmed. 

Mr.  Justice  Peckham  took  no  part  in  the  decision  of  this 
case. 
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SENTELL   V.    NEW  ORLEANS    AND    CARROLLTON 
RAILROAD   COMPANY. 


IN  THE  STATE   OF   LOUISIANA. 

No.  882.    Sabmltted  March  26, 1887.  —  Decided  April  26, 1897. 

A  state  statute  proylding  that  no  dog  shall  be  entitled  to  the  protection  of 
the  law  unless  placed  upon  the  assessment  rolls,  and  that  in  a  civil  action 
for  killing  a  dog  the  owner  cannot  recover  beyond  the  value  fixed  by 
himself  in  the  last  assessment  preceding  the  killing,  is  within  the  police 
power  of  the  State. 

This  was  an  action  originally  instituted  by  Sentell  in  the 
civil  district  court  for  the  Parish  of  Orieans,  to  recover  ,the 
value  of  a  Newfoundland  bitch,  known  as  "Countess  Lona," 
alleged  to  have  been  negligently  killed  by  the  railroad 
company. 

The  company  answered,  denying  the  allegation  of  negli- 
gence, and  set  up  as  a  separate  defence  that  plaintiff  had  not 
complied  either  with  the  requirements  of  the  state  law,  or  of 
the  city  ordinances,  with  respect  to  the  keeping  of  dogs,  and 
was,  therefore,  not  entitled  to  recover.  The  law  of  the  State 
was  as  follows: 

"  Section  1.  Be  it  enacted  hy  ihs  General  Assemhly  of  the 
State  of  Louisiana^  That  sec.  (1201)  twelve  hundred  and  one 
of  the  Revised  Statutes  of  Louisiana  be  amended  and  re- 
enacted  so  as  to  read  as  follows :  From  and  after  the  passage 
of  this  act  dogs  owned  by  citizens  of  this  State  are  hereby  de- 
clared to  be  personal  property  of  such  citizens,  and  shall  be 
placed  on  the  same  guarantees  of  law  as  other  personal  prop- 
erty;  provided,  such  dogs  are  given  in  by  the  owner  thereof  to 
the  assessor. 

"Sec  2.  Be  it  further  enacted,  etc,,  That  no  dog  shall  be 
entitled  to  the  protection  of  the  law  unless  the  same  shall 
have  been  placed  upon  the  assessment  rolls. 
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"  Sec.  3.  Be  it  further  enacted^  etc.j  That  in  civil  actions  for 
the  killing  of  or  for  injuries  done  to  dogs,  the  owner  cannot 
recover  beyond  the  amount  of  the  value  of  such  dog  or  dogs, 
as  fixed  by  himself  in  the  last  assessment  preceding  the  killing 
or  injuries  complained  of. 

"  Sec.  4.  Be  itfai^ther  enacted^  etc.,,  That  all  laws  in  conflict 
with  this  act  be  repealed. 

"  Approved  July  5,  1882."    Laws  of  1882,  p.  160. 

By  the  city  ordinance,  adopted  July  1, 1890,  No.  4613,  "  no 
dog  shall  be  permitted  to  run  or  be  at  large  upon  any  street, 
alley,  highway,  common  or  public  square  within  the  limits  of 
the  city  of  New  Orleans;  provided  that  this  section  shall  not 
apply  to  any  dog  to  which  a  tag,  obtained  from  the  treasurer, 
is  attached."  By  section  8  the  treasurer  was  directed  to 
furnish  metal  dog  tags  to  all  persons  applying  for  the  same 
at  the  rate  of  two  dollars  each,  available  only  for  the  year  in 
which  they  were  issued. 

Plaintiff  denied  the  constitutionality  of  the  state  act ;  and 
the  court  charged  the  jury  that  the  fact  that  the  dog  was  not 
tagged,  as  required  by  the  city  ordinances,  could  not  affect  the 
right  of  the  plaintiff  to  recover;  that  the  above  act  of  the 
legislature  was  unconstitutional  as  destructive  of  the  right  of 
property ;  and  that  a  dog,  being  property,  a  law  which  re- 
quires that  property  should  not  be  protected  unless  listed  for 
taxation,  was  in  conflict  with  the  Constitution  of  the  United 
States,  providing  that  no  person  shall  be  deprived  of  his  life, 
liberty  or  property  without  due  process  of  law.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $250,  upon  which 
judgment  was  entered. 

The  case  was  carried  to  the  Court  of  Appeals,  which  re- 
versed the  judgment  of  the  trial  court,  and  entered  judgment 
in  favor  of  the  defendant,  holding  that  plaintiff  should  have 
shown  a  compliance  with  the  law  of  the  State  and  the  ordi- 
nances of  the  city  as  a  condition  precedent  to  recover.  Where- 
upon plaintiff  sued  out  a  writ  of  error  from  this  court 

Mr,  George  Denegre  and  Mr.  Omer  YiLlei^e  for  plaintiff  in 
error. 
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Mr.  Henry  P.  Dart  for  defendant  in  error. 

Mr.  Justice  Beown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  case  turns  upon  the  constitutionality  of  a  law  of  the 
State  of  Louisiana  requiring  dogs  to  be  placed  upon  the  assess- 
ment rolls,  and  limiting  any  recovery  by  the  owner  to  the 
value  fixed  by  himself  for  the  purpose  of  taxation. 

The  dog  in  question  was  a  valuable  Newfoundland  bitch, 
registered  in  the  American  Kennel's  stud-book,  and  was  kept 
by  her  owner  for  breeding  purposes.  It  seems  that  while  fol- 
lowing him  in  a  walk  upon  the  streets,  she  stopped  on  the 
track  of  the  railroad  company,  and,  being  otherwise  engaged 
for  the  moment,  failed  to  notice  the  approach  of  an  electric 
car  which  was  coming  toward  her  at  great  speed  ;  and,  being 
moreover  heavy  with  young,  and  not  possessed  of  her  usual 
agility,  she  was  caught  by  the  car  and  instantly  killed.  The 
Court  of  Appeals  was  evidently  of  opinion  that  her  owner, 
knowing  of  her  condition,  should  not  have  taken  her  upon  a 
public  thoroughfare  without  exercising  the  greatest  care  and 
vigilance,  and  that  the  accident  was  largely  due  to  a  want  of 
prudence  upon  his  part.  The  facts,  however,  were  not  properly 
before  the  court,  and  the  opinion  was  put  upon  the  ground 
that  the  state  law  was  constitutional  and  valid  as  a  police 
regulation  to  prevent  the  indiscriminate  owning  and  breeding 
of  worthless  dogs.  The  judges  also  annexed  a  certificate  that 
the  decision  was  reversed  upon  the  ground  that  the  law  was 
constitutional,  and  that  no  other  point  was  passed  upon. 

By  the  common  law,  as  well  as  by  the  law  of  most,  if  not 
all,  the  States,  dogs  are  so  far  recognized  as  property  that  an 
action  will  lie  for  their  conversion  or  injury,  2  131.  Com.  393 ; 
Cumminga  v.  Perham^  1  Met.  555 ;  Kinsman  v.  State^  77 
Indiana,  132;  State  v.  McDuffie,  34  N.  H.  623;  Parker  v. 
Mise^  27  Alabama,  480;  Wheatley  v.  Harris^  4  Sneed,  468; 
Dodson  V.  Mock^  4  Dev.  &  Bat.  146;  Perry  v.  Phipps^  10 
Ired.  Law,  259 ;  Lentz  v.  Stroh^  6  S.  &  R.  33 ;  although,  in  the 
absence  of  a  statute,  they  are  not  regarded  as  the  subjects  of 
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larceny.    2  Bish.  New  Crim.  Law,  §  773;  Case  of  Swa7i8,  7  nij: 

Coke,  86,  91 ;  Jf/'orton  v.  Zadd,  5  N.  H.  204  ;  Findlayx.  Bear,^  \  • /j 
8  S.  &  K.  571 ;  PeopU  v.  Campbell,  4  Parker  C.  C.  Z%Qi^ktte 
V.  Doe,  79  Indiana,  9 ;    Ward  v.  State,  48  Alabama,  1%¥\  State 
V.  Lymiis,  26  Ohio  St.  400 ;  State  v.  Holder,  81  N.  C.  527. 

The  very  fact  that  they  are  without  the  protection  of  the  ^^^jifiV^ 
criminal  laws  shows  that  property  in  dogs  is  of  an  imperfect/^^T^T^*^*-*''*^ 
or  qualified  nature,  and  that  they  stand,  as  it  were,  betweetf^^ 
animals  fei'OB  naturce  in  which,  until  killed  or  subdued,  there 
is  no  property,  and  domestic  animals,  in  which  the  right  of 
property  is  perfect  and  complete.  They  are  not  considered 
as  being  upon  the  same  plane  with  horses,  cattle,  sheep  and 
other  domesticated  animals,  but  rather  in  the  category  of  cats, 
monkeys,  parrots,  singing  birds  and  similar  animals  kept  for 
pleasure,  curiosity  or  caprice.  They  have  no  intrinsic  value, 
by  which  we  understand  a  value  common  to  all  dogs  as  such, 
and  independent  of  the  particular  breed  or  individual.  Unlike 
other  domestic  animals,  they  are  useful  neither  as  beasts  of 
burden,  for  draught  (except  to  a  limited  extent),  nor  for  food. 
They  are  peculiar  in  the  fact  that  they  dififer  among  themselves 
more  widely  than  any  other  class  of  animals,  and  can  hardly 
be  said  to  have  a  characteristic  common  to  the  entire  race. 
While  the  higher  breeds  rank  among  the  noblest  representa- 
tives of  the  animal  kingdom,  and  are  justly  esteemed  for 
their  intelligence,  sagacity,  fidelity,  watchfulness,  affection, 
and,  above  all,  for  their  natural  companionship  with  man, 
others  are  afflicted  with  such  serious  infirmities  of  temper  as 
to  be  little  better  than  a  public  nuisance.  All  are  more  or  less 
subject  to  attacks  of  hydrophobic  madness. 

As  it  is  practically  impossible  by  statute  to  distinguish 
between  the  diflFerent  breeds,  or  between  the  valuable  and 
the  worthless,  such  legislation  as  has  been  enacted  upon  the 
subject,  though  nominally  including  the  whole  canine  race, 
is  really  directed  against  the  latter  class,  and  is  based  upon 
the  theory  that  the  owner  of  a  really  valuable  dog  will  feel 
sufficient  interest  in  him  to  comply  with  any  reasonable  regu- 
lation designed  to  distinguish  him  from  the  common  herd. 
Acting  upon  the  principle  that  there  is  but  a  qualified  prop- 
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erty  in  them,  and  that,  while  private  interests  require  that  the 
valuable  ones  shall  be  protected,  public  interests  demand  that 
the  worthless  shall  be  exterminated,  they  have,  from  time 
immemorial,  been  considered  as  holding  their  lives  at  the  will 
of  the  legislature,  and  properly  falling  within  the  police  pow- 
ers of  the  several  States.  Laws  for  the  protection  of  domestic 
animals  are  regarded  as  having  but  a  limited  application  to 
dogs  and  cats;  and,  regardless  of  statute,  a  ferocious  dog  is 
looked  upon  as  hostis  humani  generis^  and  as  having  no  right 
to  his  life  which  man  is  bound  to  respect.  Putnam  v.  Payne^ 
13  Johns.  312;  Hinckley  v.  Emerson^  4  Cow.  351;  Brown  v. 
Carpenter^  26  Vermont,  638 ;  Woolf  v.  Chalker^  31  Connecti- 
cut, 121;  Brent  v.  Kimhall^  60  Illinois,  211;  Maxwell  v. 
Palmerton^  21  Wend.  407. 

Statutes  of  the  general  character  of  the  one  in  question 
have  been  enacted  in  many  of  the  States,  and  their  consti- 
tutionality, though  often  attacked,  has  been  generally,  if  not 
universally,  upheld.  Thus  in  Tower  v.  Tower^  18  Pick.  262, 
an  act  which  authorized  "  any  person  to  kill  any  dog  or  dogs 
found,  and  being  without  a  collar,"  was  construed  to  author- 
ize the  killing  of  a  dog  out  of  the  enclosure  of  his  owner, 
although  he  was  under  his  immediate  care,  and  this  was 
known  to  the  person  killing  the  dog. 

In  Morey  v.  Brown^  42  N.  H.  373,  a  statute  providing  that 
no  person  should  be  liable  for  killing  a  dog  found  without  a 
collar  with  the  name  of  the  owner  engraved  thereon,  was  held 
to  justify  the  killing,  although  the  defendant  had  actual  notice 
of  the  ownership  of  the  dog  found  without  such  collar.  Plain- 
tifif  claimed  that  the  act  was  unconstitutional,  but  the  court 
held  that  it  was  not  an  act  to  take  private  property  for  public 
use,  or  to  deprive  parties  of  their  property  in  dogs ;  but  merely 
to  regulate  the  use  and  keeping  of  such  property  in  a  manner 
which  seemed  to  the  legislature  reasonable  and  expedient. 
"It  is  a  mere  police  regulation,  such  as  we  think  the  legis- 
lature might  constitutionally  establish."  To  the  same  effect 
are  Carter  v.  Dow^  16  Wisconsin,  317 ;  Mitchell  v.  WiUiamB^  27 
Indiana,  62;  Ilaller  v.  Sheridan,  27  Indiana,  494. 

The   statutes  of  Massachusetts,  from  the  earliest  colonial 
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period  to  the  present  day,  are  reviewed  in  an  elaborate  opin- 
ion in  Blair  t.  Forehand^  100  Mass.  136,  and  laws  are  shown 
to  have  existed,  sometimes  for  the  killing  of  ^^  unruly  and 
ravenous  dogs";  sometimes,  as  in  Nantucket  in  1743,  for 
the  killing  of  "any  dog  or  bitch  whatsoever  that  shall  at 
any  time  be  found  there";  and  sometimes  for  the  killing  of 
dogs  "strolling  out  of  the  enclosure  or  immediate  care  of  the 
owner,"  or  going  at  large  without  a  collar.  In  the  particular 
case  it  was  held  that  a  statute  declaring  that  any  person 
might,  and  every  police  officer  and  constable  should,  kill  or 
cause  to  be  killed,  all  dogs,  whenever  or  wherever  found, 
not  licensed  and  collared  according  to  other  provisions  of 
the  statute,  was  within  the  constitutional  limits  of  the  author- 
ity of  the  legislature.  Such  acts  appear  to  have  been  very 
frequent  in  that  State,  and  their  constitutionality  generally 
acquiesced  in. 

In  the  more  recent  case  of  Morewood  v.  Wakefield^  133 
Mass.  240,  the  same  statute  was  construed  as  authorizing  any 
person  to  kill  a  dog  which  was  licensed,  but  had  no  collar  on, 
provided  that  he  could  do  so  without  committing  a  trespass, 
although  no  warrant  for  the  killing  of  dogs  had  been  issued. 
The  constitutional  objection  against  general  warrants,  which 
was  the  occasion  of  so  much  controversy  in  that  State  in  its 
colonial  days,  was  held  not  to  apply  to  dogs,  and  a  warrant 
was  sufficient  which  ordered  the  killing  of  all  dogs,  living  in  a 
town,  not  duly  licensed  and  collared. 

In  Ex  parte  Cooper^  3  Tex.  App.  489,  it  was  held  that 
dogs  were  not  property  within  the  tax  clause  of  the  constitu- 
tion, and  that  a  tax  upon  dogs  was  a  police  regulation  and  a 
legitimate  exercise  of  the  police  power.  The  point  was  made 
that  dogs,  being  property,  should,  under  the  constitution,  be 
taxed  ad  valcrrem  as  other  property  was.  But  it  was  held  that 
the  law  was  not  a  tax  law  in  its  ordinary  sense,  but  a  police 
regulation. 

So  in  Tenney  v.  Lenz^  16  Wisconsin,  566,  it  was  held  that  it 
was  a  legitimate  exercise  of  the  police  power  "  to  regulate  and 
license  the  keeping  of  dogs,"  and  that  the  exercise  of  that 
power  was  based  upon  the  idea  that  the  business  licensed,  or 
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kind  of  property  regulated,  is  liable  to  work  mischief,  and 
therefore  needs  restraints  which  shall  operate  as  a  protection 
to  the  public. 

In  Jenkins  v.  BalUmtyne^  8  Utah,  245,  the  constitutional 
question  is  considered  at  great  length,  and  the  provisions  of  a 
city  charter  authorizing  the  city  to  tax,  regulate  or  prohibit  the 
keeping  of  dogs,  and  to  authorize  the  destruction  of  the  same, 
when  at  large,  contrary  to  the  ordinance,  and  the  issuance  of 
a  certificate  of  registration,  requiring  the  wearing  of  a  collar 
by  the  dog  with  his  registered  number  thereon,  and  providing 
that  all  dogs  not  so  registered  and  collared  should  be  liable  to 
be  killed  by  any  person,  were  valid  and  were  not  in  violation 
of  the  Fifth  Amendment  to  the  Constitution. 

The  only  case  to  the  contrary,  to  which  our  attention  has 
been  called,  is  that  of  Mayor  <&o.  v.  Meiga^  1  MacArth.  53,  ia 
which  a  city  ordinance  of  Washington,  requiring  the  owner  of 
dogs  to  obtain  a  license  for  the  keeping  of  the  same,  was  held 
to  be  illegal.  The  substance  of  the  opinion  seems  to  be  that 
if  the  dog  be  a  species  of  property,  which  was  conceded,  it  was 
entitled  to  the  protection  of  other  property,  and  the  owner 
should  not  be  required  to  obtain  a  license  for  keeping  the 
same. 

Even  if  it  were  assumed  that  dogs  are  property  in  the  fullest 
sense  of  the  word,  they  would  still  be  subject  to  the  police 
power  of  the  State,  and  might  be  destroyed  or  otherwise  dealt 
with,  as  in  the  judgment  of  the  legislature  is  necessary  for  the 
protection  of  its  citizens.  That  a  State,  in  a  honafde  exercise 
of  its  police  power,  may  interfere  with  private  property,  and 
even  order  its  destruction,  is  as  well  settled  as  any  legislative 
power  can  be,  which  has  for  its  objects  the  welfare  and  com- 
fort of  the  citizen.  For  instance,  meats,  fruits  and  vegetables 
do  not  cease  to  become  private  property  by  their  decay  ;  but 
it  is  clearly  within  the  power  of  the  State  to  order  their  de- 
struction in  times  of  epidemic,  or  whenever  they  are  so  exposed 
as  to  be  deleterious  to  the  public  health.  There  is  also  prop- 
erty in  rags  and  clothing ;  but  that  does  not  stand  in  the  way 
of  their  destruction  in  case  they  become  infected  and  danger- 
ous to  the  public  health.    No  property  is  more  sacred  than 
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one's  home,  and  yet  a  house  may  be  pulled  down  or  blown  up 
by  the  public  authorities,  if  necessary  to  avert  or  stay  a  gen- 
eral conflagration,  and  that,  too,  without  recourse  against  such 
authorities  for  the  trespass.  Bowditch  v.  Boston^  101  U.  S. 
16;  Mov^e^a  casej  12  Coke,  63  ;  Governor  dkc.  v.  Meredith^  4 
T.  E.  794,  797;  SUme  v.  The  Mayor  cfec,  25  Wend.  157; 
Russell  V.  The  Mayor  cfe<?.,  2  Denio,  461. 

Other  instances  of  this  are  found  in  the  power  to  kill 
diseased  cattle,  to  destroy  obscene  books  or  pictures,  or 
gambling  instruments;  and,  in  Lawton  y.  Steele,  152  U.  S. 
133,  it  was  held  to  be  within  the  power  of  a  State  to  order  the 
summary  destruction  of  fishing  nets,  the  use  of  which  was 
likely  to  result  in  the  extinction  of  valuable  fisheries  within 
.  the  waters  of  the  State. 

It  is  true  that  under  the  Fourteenth  Amendment  no  State 
can  deprive  a  person  of  his  life,  liberty  or  property  without 
due  process  of  law ;  but  in  determining  what  is  due  process  of 
.  law  we  are  bound  to  consider  the  nature  of  the  property,  the 
necessity  for  its  sacrifice,  and  the  extent  to  which  it  has  here- 
tofore been  regarded  as  within  the  police  power.  So  far  as 
property  is  inoffensive  or  harmless,  it  can  only  be  condemned 
or  destroyed  by  legal  proceedings,  with  due  notice  to  the 
owner ;  but  so  far  as  it  is  dangerous  to  the  safety  or  health  of 
the  community,  due  process  of  law  may  authorize  its  summary 
destruction.  As  was  said  in  Jenkins  v.  BaUantyne,  8  Utah, 
245,  247,  "  The  emergency  may  be  such  as  not  to  admit  of  the 
delay  essential  to  judicial  inquiry  and  consideration,  or  the 
subject  of  such  action  and  process  may  be  of  such  a  nature,  or 
the  conditions  and  circumstances  in  which  the  act  must  be 
performed  to  effect  the  protection  and  give  eflfect  to  the  law 
may  be  such  as  to  render  judicial  inquiry  and  consideration 
impracticable." 

Although  dogs  are  ordinarily  harmless,  they  preserve  some 
of  their  hereditary  wolfish  instincts,  which  occasionally  break 
forth  in  the  destruction  of  sheep  and  other  helpless  animals. 
Others,  too  small  to  attack  these  animals,  are  simply  vicious, 
noisy  and  pestilent.  As  their  depredations  are  often  committed 
at  night,  it  is  usually  impossible  to  identify  the  dog  or  to  fix  the 
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liability  upon  the  owner,  who,  moreover,  is  likely  to  be  pecuniar 
rily  irresponsible.  In  short,  the  damages  are  usually  such  as 
are  beyond  the  reach  of  judicial  process,  and  legislation  of  a 
drastic  nature  is  necessary  to  protect  persons  and  property 
from  destruction  and  annoyance.  Such  legislation  is  clearly 
within  the  police  power  of  the  State.  It  ordinarily  takes  the 
form  of  a  license  tax,  and  the  identification  of  the  dog  by  a 
collar  and  tag,  upon  which  the  name  of  the  owner  is  sometimes 
required  to  be  engraved,  but  other  remedies  are  not  uncommon. 

In  Louisiana  there  is  only  a  conditional  property  in  dogs. 
If  they  are  given  in  by  the  owner  to  the  assessor,  and  placed 
upon  the  assessment  rolls,  they  are  entitled  to  the  same  legal 
guaranties  as  other  personal  property,  though  in  actions  for 
their  death  or  injury  the  owner  is  limited  in  the  amount  of  his 
I'ecovery  to  the  value  fixed  by  himself  in  the  last  assessment. 
It  is  only  under  these  restrictions  that  dogs  are  recognized  as 
property.  In  addition  to  this,  dogs  are  required  by  the  mu- 
nicipal ordinance  of  New  Orleans  to  be  provided  with  a  tag, 
obtained  from  the  treasurer,  for  which  the  owner  pays  a  license 
tax  of  two  dollars.  While  these  regulations  are  more  than 
ordinarily  stringent,  and  might  be  declared  to  be  unconstitu- 
tional, if  applied  to  domestic  animals  generally,  there  is  nothing 
in  them  of  which  the  owner  of  a  dog  has  any  legal  right  to 
complain.  It  is  purely  within  the  discretion  of  the  legislature 
to  say  how  far  dogs  shall  be  recognized  as  property,  and  under 
what  restrictions  they  shall  be  permitted  to  roam  the  streets. 
The  statute  really  puts  a  premium  upon  valuable  dogs,  by  giv- 
ing them  a  recognized  position,  and  by  permitting  the  owner 
to  put  his  own  estimate  upon  them. 

There  is  nothing  in  this  law  that  is  not  within  the  police 
power,  or  of  which  the  plaintiff  has  a  right  to  complain,  and 
the  judgment  of  the  Court  of  Appeals  is,  therefore, 

Affimied. 
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SPRINGVILLE  v.  THOMAS. 

EBBOB    TO    THE    8TJPBEME    COUBT    OF    THE    TEBBITOBY    OF    UTAH. 
No.  108.    Argued  and  submitted  October  29, 1896.  —  Decided  April  26, 1897. 

SALT  LAKE  CITY  BREWING  COMPANY  v.  FRED. 
W.  WOLF  COMPANY. 

EEBOB    TO    THE    SUPBEME    COUBT    OF    THE     TEBBITOBY    OF    UTAH. 
No.  ICB.    Submitted  January  14, 1897.  —  Decided  April  26, 1897. 

SALT  LAKE  CITY  v.  TUCKER. 

EBBOB    TO    THE    SUPBEME    COUBT    OF    THE    TEBBITOBY    OF     UTAH. 
No.  199.    Submitted  January  29,  1697.  —  Decided  April  26, 1897. 

The  judgments  in  these  cases  are  reversed  on  the  authority  of  American 
Publishing  Co.  v.  FisJier,  ante,  464. 

The  case  is  stated  in  the  opinion. 

M/\  J.  L,  Rawlins  for  plaintiff  in  error  in  No.  108. 

M/\  Parley  L.  Williams  for  defendants  in  error  in  No.  103. 

Mr.  William  C.  Hall  for  plaintiff  in  error  in  No.  153. 

Mr.  Parley  L.  WiUiams^  Mr.  Frank  Pierce  and  Mr.  Frank 
H.  Scott  for  defendant  in  error  in  No.  153. 

Mr.  William  McKay  and  Mr.  D.  B,  Hempstead  for  plain- 
tiff in  error  in  No.  199. 

Mr.  WiUiam  T.  S.  Curtis  for  defendants  in  error  in  No.  199. 

Mb.  Chief  Justice  Fulleb  delivered  the  opinion  of  the 
court. 

In  these  three  cases  judgments  were  entered  on  verdicts  re- 
turned by  less  than  the  whole  number  of  jurors,  by  which  they 
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were  tried.  It  has  been  decided  by  this  court  that  the  terri- 
torial act  of  March  10,  1892,  permitting  this  to  be  done,  Laws 
Utah,  1892,  p.  46,  was  invalid,  because  in  contravention  of  the 
Seventh  Amendment  to  the  Constitution  and  the  act  of  Con- 
gress of  April  7,  1874,  18  Stat.  27,  c.  80.  American  Pvhlisl^ 
ing  Co.  v.  Fisher^  ante,  464. 

Exceptions  to  the  course  pursued  were  sufficiently  preserved 
and  the  judgments  must  be  reversed  if  this  court  has  jurisdic- 
tion. 

The  amounts  in  controversy  in  each  instance  were  not  suf- 
ficient to  give  jurisdiction,  and  the  inquiry  is  whether  the 
validity  of  any  statute  of,  or  authority  exercised  under,  the 
United  States  was  drawn  in  question  before  the  courts  below. 
Act  March  3,  1885,  23  Stat.  443,  c.  355,  §  2. 

The  Supreme  Court  of  the  Territory  held  in  JTess  v.  TFXeV^, 
9  Utah,  61  (and  the  decision  was  followed  in  these  cases), 
that  the  act  of  Congress  of  September  9,  1850,  9  Stat.  453, 
c.  51,  §  6,  the  organic  act  of  the  Territory,  vested  in  the  terri- 
torial legislature  such  unlimited  legislative  power  as  enabled  it 
to  provide  that  unanimity  of  action  on  the  part  of  jurors  in 
civil  cases  was  not  necessary  to  a  valid  verdict.  But  de- 
fendants contended  that  the  act  of  Congress  as  thus  inter- 
preted was  in  violation  of  the  Seventh  Amendment  and  the 
validity  of  the  act  was  in  that  way  drawn  in  question.  In  the 
yiew  which  the  Supreme  Court  took  of  the  act  it  was  obliged 
to  subject  it  to  the  test  of  the  Constitution,  and  accordingly 
in  deciding  that  the  Seventh  Amendment  did  not  require 
unanimity  of  action,  the  court  held  in  eflfect  that  the  act  of 
Congress  was  constitutional  although  it  empowered  the  terri- 
torial legislature  to  provide  for  verdicts  by  less  than  the 
whole  number  of  jurors.  The  question  involved  was  not 
matter  of  construction  of  the  territorial  act,  but  the  court 
discussed  its  validity,  and  this  depended  on  the  validity  of 
the  act  of  Congress  giving  it  thje  scope  which  the  court 
attributed  to  it. 

In  this  there  was  error.  In  our  opinion  the  Seventh  Amend- 
ment secured  unanimity  in  finding  a  vei*dict  as  an  essential 
feature  of  trial  by  jury  in  common  law  cases,  and  the  act  of 
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Congress  could  not  impart  the  power  to  change  the  consti- 
tutional rule,  and  could  not  be  treated  as  attempting  to  do  so. 

These  cases  are  exceptional,  and,  under  the  peculiar  circum- 
stances, we  think  jurisdiction  may  be  maintained. 

Judgments  reversed,  and  cases  remanded  to  the  Supreme  Court 
of  the  State  for  further  proceedings. 


LOUISVILLE   AND   NASHVILLE   RAILROAD   COM^ 
PANT  V.  LOUISVILLE. 

BKROE  TO  THE  COURT  OF  APPEALS   OF    THE    STATE    OF    KENTUCKY. 
No.  S61.    Ar^ed  April  1, 1897.  —  Decided  ApiH  86, 1897. 

After  the  trial  court  and  the  Superior  Court  hacl  disposed  of  this  case 
without  any  Federal  question  having  been  raised,  the  railroad  company 
moved  to  set  the  judgment  aside  and  transfer  the  case  to  the  Court  of 
Appeals  on  the  ground  that  the  statutes,  as  construed  by  the  state  court 
in  its  opinion,  were  invalid  and  in  violation  of  tlie  Constitution.  This 
motion  being  denied  an  appeal  was  granted  to  the  Court  of  Appeals 
where  it  was  claimed  in  argument  that  the  state  statute  as  construed 
Impaired  the  obligation  created  by  the  charter  of  the  company,  and 
denied  the  equal  protection  of  the  laws,  in  contravention  of  the  Four- 
teenth Amendment.  HeH,  that  the  record  did  not  show  that  a  Federal 
question  had  been  raised  below  in  time  and  in  a  way  to  give  this  court 
Jurisdiction. 

This  was  a  case  instituted  in  the  Louisville  Chancery  Court 
by  the  Louisville  and  Nashville  Eailroad  Company  against 
the  city  of  Louisville  by  the  filing  of  an  agreed  case  under 
the  following  provisions  of  the  Civil  Code  of  Practice  of  the 
State  of  Kentucky : 

"  Sec.  637.  Parties  to  a  question  which  might  be  the  subject 
of  a  civil  action  may,  without  action,  state  the  question  and 
the  facts  upon  which  it  depends,  and  present  a  submission 
thereof  to  any  court  which  would  have  jurisdiction,  if  an 
action  had  been  brought.  But  it  must  appear  by  affidavit 
that  the  controversy  is  real,  and  the  proceedings  in  good 
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faith,  to  determine  the  rights  of  the  parties.  The  court 
shall,  thereupon,  hear  and  determine  the  case,  and  render 
judgment  as  if  an  action  were  pending. 

^^  Sec.  638.  The  case,  the  submission  and  the  judgment  shall 
constitute  the  record. 

"  Sec.  639.  The  judgment  shall  be  with  costs,  and  may 
be  enforced,  and  shall  be  subject  to  reversal,  in  the  same 
manner  as  if  it  had  been  rendered  in  an  action,  unless  other- 
wise provided  in  the  submission." 

The  agreed  case  commenced  as  follows:  "The  Louisville 
and  Nashville  Railroad  Company  and  the  city  of  Louisville 
hereby  state  to  the  court  the  facts  hereinafter  presented  and 
submit  to  the  court  for  decision  the  question  hereinafter 
stated."  Then  followed  a  statement  of  facts,  and  the  stipula- 
tion thus  proceeded : 

"Upon  the  foregoing  facts,  was  the  Louisville  and  Nash- 
ville Railroad  Company  entitled  to  a  discount  —  and,  if  so, 
then  to  what  discount  —  upon  the  tax  bills  mentioned  herein 
on  February  4,  1892,  when  it  offered  to  pay  said  bills  less  a 
discount,  or  on  February  6,  1892,  when  it  paid  the  amount 
of  said  bills  under  protest  ? 

"If  the  court  shall  be  of  the  opinion  that  the  railroad 
company  at  the  time  of  the  said  tender  or  payment  was 
entitled  to  a  discount  upon  the  amount  of  said  tax  bills, 
then  judgment  may  be  entered  for  the  amount  of  such  dis- 
count, with  interest  from  February  6,  1892,  until  paid,  in 
favor  of  the  Louisville  and  Nashville  Railroad  Company 
against  the  city  of  Louisville  for  the  amount  of  such  dis- 
count and  the  costs  of  this  proceeding;  but  if  the  court 
shall  be  of  the  opinion  that  said  railroad  company  was  not 
entitled  to  any  discount  on  said  bills  on  said  day  of  tender 
or  payment,  then  judgment  may  be  entered  dismissing  the 
case  and  giving  judgment  for  costs  of  this  proceeding  in  favor 
of  the  city  of  Louisville  against  the  Louisville  and  Nashville 
Railroad  Company.  The  right  of  appeal  from  the  judgment 
of  the  Ix)uisville  Chancery  Court  is  not  waived." 

The  case  was  heard,  and  the  chancellor  entered  the  follow- 
ing judgment : 
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^^Tliis  agreed  case  having  been  submitted  in  chief,  and  the 
court  being  sufficiently  advised,  delivered  a  written  opinion, 
which  is  now  filed,  and  in  accordance  therewith  it  is  con- 
sidered by  the  court  that  plaintiff,  the  Louisville  and  Nash- 
ville Bailroad  Company,  had  no  right  to  any  discount  on  its 
tax  bill  when  it  paid  or  tendered  payment  of  same,  as  shown 
in  said  agreed  case,  and  that  this  said  action  be,  and  it  is  thei'e- 
fore,  dismissed,  and  that  defendant  recover  of  plaintiff  its  costs 
herein  expended." 

The  plaintiff  excepted  and  carried  the  case  by  appeal  to  the 
Superior  Court  of  Kentucky  and  the  judgment  of  the  chan- 
cellor was  affirmed. 

Opinions  were  delivered  by  the  chancellor  and  by  the  Su- 
perior Court. 

After  the  judgment  of  affirmance  the  railroad  company 
"  moved  the  court  to  set  aside  the  submission  and  judgment 
and  transfer  this  case  to  the  Court  of  Appeals  or  to  grant  an 
appeal  to  the  Court  of  Appeals  "  ;  on  tliese  grounds : 

"This  day  came  appellant,  by  counsel,  and  stated  to  the 
court  that  it  believes  the  statutes  involved  in  this  action,  as  to 
the  taxation  of  railroad  property  in  the  city  of  Louisville,  as 
construed  by  the  court  in  its  opinion  lately  delivered  herein, 
to  be  invalid  and  to  be  in  violation  of  the  constitutions  of  the 
State  of  Kentucky  and  of  the  United  States,  and  that  it  de- 
sired to  be  heard  on  the  question  of  the  validity  of  said  stat- 
utes, and  thereupon  moved  the  court  to  set  aside  its  judgment 
and  the  order  of  submission  herein  and  to  transfer  this  action 
to  the  Court  of  Appeals ;  and  came  appellant  further,  by  coun- 
sel, and  moved  the  court  to  grant  it  an  appeal  from  its  judg- 
ment herein  to  the  Court  of  Appeals  in  the  event  the  court 
should  overrule  the  preceding  motions  above  set  forth." 

The  Superior  Court  overruled  the  motion  to  set  aside  the 
judgment  and  submission,  and  transfer  the  cause,  but  granted 
the  appeal  to  the  Court  of  Appeals,  which,  being  duly 
prosecuted,  the  judgment  was  again  affirmed.  29  S.  W. 
Eep.  865. 

A  writ  of  error  was  allowed  from  this  court  by  the  Chief 
Justice  of  the  Court  of  Appeals. 


Digiti 


zed  by  Google 


712  OCTOBER  TERM,  1896. 

Opinion  of  the  Coart 

The  assignment  of  errors  in  the  brief  of  coansel  is  as 
follows : 

"  1st.  That  the  statutes  involved,  according  to  the  construc- 
tion put  upon  them  by  the  Court  of  Appeals  of  Kentucky,  do, 
in  substance  and  effect,  impose  a  different  rate  of  taxation  upon 
the  property  of  the  Louisville  and  Nashville  Railroad  Company 
from  that  which  is  imposed  upon  other  property,  either  real 
or  personal,  in  the  city  of  Louisville ;  and, 

"  2d.  That  this  violates  the  obligation  of  the  contract  con- 
tained in  the  charter  of  the  Louisville  and  Nashville  Railroad 
Company,  whereby  it  was  agreed  that  its  property  should  not 
be  assessed  higher  than  other  real  property ;  thus  conflicting 
with  the  provision  of  the  Constitution  of  the  United  States 
w^hich  forbids  any  State  to  pass  a  law  impairing  the  obligation 
of  a  contract ;  and, 

"  3d.  That,  independently  of  the  question  of  contract,  these 
statutes,  as  construed  by  the  Court  of  Appeals,  impose  a  differ- 
ent rate  of  taxation  upon  the  property  of  railroad  companies 
from  that  which  is  imposed  upon  property  of  the  same  kind, 
in  the  same  place  and  under  the  same  circumstances,  when 
owned  by  any  other  class  of  persons  than  railroad  companies ; 
and  that,  therefore,  it  comes  within  the  inhibition  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States, 
which  provides  that  no  State  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

Mr.  Helm  Bnice  for  plaintiff  in  error.  Mr.  James  P.  Helm 
and  Mr.  H.  W.  Bruce  were  on  his  brief. 

Mr.  Henry  L.  Stone  for  defendant  in  error. 

Mb.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

By  the  terms  of  the  agreed  case  the  only  questions  submitted 
to  the  Chancery  Court  of  Louisville  were  whether  the  railroad 
company  was  entitled  to  a  discount  on  certain  tax  bills,  and  if 
so,  what  discount;  and  it  was  stipulated  that  if  the  court 
should  be  of  opinion  that  the  company  was  not  entitled  to  any 
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discount,  then  judgment  should  be  entered  dismissing  the  case 
with  costs.  The  chancellor  in  his  opinion  pointed  out  that 
the  act  of  the  general  assembly  of  Kentucky,  entitled  "An 
act  to  revise  and  amend  the  tax  laws  of  the  city  of  Louisville," 
approved  May  12,  1884,  provided  for  a  discount  of  three  per 
cent  on  taxes  paid  in  January ;  of  two  per  cent  on  those  paid 
in  February  ;  and  of  one  per  cent  on  those  paid  in  March,  but 
that  the  assessments  for  taxation,  to  which  the  act  related,  did 
not  in  terms  include  railroad  property,  the  assessment  of  which 
was  provided  for  by  chapter  92  of  the  General  Statutes  of 
Kentucky.  This  chapter  provided  for  the  assessment  of  rail- 
road property  by  state  authority  for  state,  county,  city  and 
town  purposes ;  for  enforcement  of  payment  by  penalties  on 
its  chief  ofScer ;  and  required  payment  by  a  named  day,  but 
it  nowhere  in  terms  or  by  implication  allowed  any  deduction 
for  prompt  payment  of  state,  county,  city  or  town  taxes ;  and 
it  forbade  assessments  or  collections  of  such  taxes  in  any  mode 
other  than  that  therein  designated. 

The  chancellor  held  that  such  a  deduction  was  pro  tanto  in 
the  nature  of  an  exemption,  and  that  exemptions  were  not 
allowable  except  where  express  authority  affirmatively  ap-. 
peared  therefor,  and  that  no  such  authority  appeared  here; 
and  he  then  said:  "The  ground  of  inequality  in  taxation, 
so  much  relied  on  by  plaintiff's  counsel,  is  not  entitled  to  much 
weight,  for  the  principle,  if  such  there  be,  is  misapplied. 
Taxes  are  imposed  in  this  State  on  corporations  by  classes. 
No  member  of  a  class  can  complain  if  he  is  treated  like  all  in 
the  same  class.  If  it  be  wrong  not  to  allow  deductions  to 
banks,  railroads,  gas  companies,  etc.,  for  prompt  payment  of 
taxes,  then  the  legislature  can  remedy  the  wrong.  In  the 
present  condition  of  the  statute  the  courts  cannot." 

And  the  court  being  of  opinion  that  the  company  was  not 
entitled  to  any  discount,  entered  judgment  strictly  in  accord- 
ance with  the  stipulation  of  the  parties.  There  was  no  inti- 
mation in  the  agreed  case  that  any  constitutional  question  was 
submitted  for  determination,  and  no  such  question  was  pro- 
pounded.   The  matter  was  one  of  construction  merely. 

The  Superior  Court  had  no  appellate  jurisdiction  of  an 
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appeal  involving  the  validity  of  a  statute  (Kentucky  Codes, 
1895,  p.  472),  as  was  conceded  at  the  bar,  and  yet  plaintiff 
in  error  prosecuted  its  appeal  to  that  court.  After  the 
Superior  Court  had  gone  to  judgment,  the  railroad  company 
made  its  motion  to  set  the  judgment  aside  and  transfer  the 
case  to  the  Court  of  Appeals  on  the  ground  that  it  believed 
the  statutes,  '^  as  construed  by  the  court  in  its  opinion  lately 
delivered  herein,  to  be  invalid  and  to  be  in  violation  of  the 
constitutions  of  the  State  of  Kentucky  and  of  the  United 
States."  Even  then,  the  company  did  not  indicate  in  any 
way  in  what  particulars  the  statutes  were  in  contravention  of 
either  of  those  instruments.  This  motion  was  overruled,  and 
an  appeal  allowed  to  the  Court  of  Appeals.  The  Court  of 
Appeals  arrived  at  the  same  conclusion  as  the  other  courts, 
and  rejected  the  claim  for  a  discount  as  not  permitted  by  the 
statute.     The  court  closed  its  opinion  thus  : 

"  The  city  is  not  allowed  to  fix  any  value  on  appellant's 
property.  The  penalty  on  its  failing  to  pay  taxes  to  the 
city  is  not  made  to  apply  to  the  appellant,  and  it  is  plain,  we 
think,  that  the  charter  provision  or  the  law  in  regard  to  the 
assessment,  collection  and  payment  of  the  taxes  of  the  citizens 
within  the  municipality  does  not  include  railroads  or  such 
corporate  property,  and  equally  apparent  that  the  legislature, 
in  regard  to  these  corporations,  can  enact  a  different  system 
or  mode  of  assessment  and  collection  from  that  under  which 
taxes  are  ordinarily  collected ;  and  the  discount  allowed  the 
citizen  to  encourage  the  prompt  payment  of  taxes  is  not  a 
discrimination  in  his  favor  as  against  appellant,  nor  is  it  open 
to  constitutional  objection.  Kentucky  Railroad  Tax  cases^ 
115U.  S.  321." 

The  record  does  not  disclose  that  any  Federal  question  was 
specifically  raised  in  the  Court  of  Appeals,  and  the  sole 
reference  in  the  opinion  to  constitutional  objection  is  in  the 
language  above  quoted.  Doubtless  that  reference  was  by  way 
of  answer  to  the  contention  that  the  statute  might  fail  alto- 
gether unless  construed  to  include  railroad  companies. 

In  Powell  V.  Brunswick  County,  150  U.  S.  433, 439,  we  said : 
"  As  many  times  reiterated,  it  is  essential  to  the  maintenance 
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of  jurisdiction  upon  the  ground  of  erroneous  decision  as  to  the 
validity  of  a  state  statute  or  a  right  under  the  Constitution  of 
the  United  States,  that  it  should  appear  from  the  record  that 
the  validity  of  such  statute  was  drawn  in  question  as  repug- 
nant to  the  Constitution  and  that  the  decision  sustained  its 
validity,  or  that  the  right  was  specially  set  up  or  claimed  and 
denied.  If  it  appear  from  the  record  by  clear  and  necessary 
intendment  that  the  Federal  question  must  have  been  directly 
involved  so  that  the  state  court  could  not  have  given  judgment 
without  deciding  it,  that  will  be  sufficient ;  but  resort  cannot 
be  had  to  the  expedient  of  importing  into  the  record  the  legis- 
lation of  the  State  as  judicially  known  to  its  courts,  and  holding 
the  validity  of  such  legislation  to  have  been  drawn  in  question, 
and  a  decision  necessarily  rendered  thereon,  in  arriving  at  con- 
clusions upon  the  matters  actually  presented  and  considered. 
A  definite  issue  as  to  the  validity  of  the  statute  or  the  pos- 
session of  the  right  must  be  distinctly  deducible  from  the 
record  before  the  state  court  can  be  held  to  have  disposed  of 
such  a  Federal  question  by  its  decision." 

And  see  Oxle}/  Stave  Co.  v.  Butier  County,  antCj  648,  in 
which  this  subject  is  largely  considered  and  the  authorities 
cited. 

The  agreed  case  presented  no  issue  as  to  the  validity  of  the 
statute,  but  simply  the  question  of  its  construction.  The  com- 
pany did  not  sue  to  recover  back  the  taxes  it  had  paid  on  the 
ground  of  the  invalidity  of  the  laws  under  which  they  were 
levied,  but  to  recover  the  discount  allowed  to  taxpayers  by  a 
particular  statute.  The  Chancery  Court  was  shut  up  by  the 
agreement  to  determine  whether  the  company  was  or  was  not 
entitled  to  that  discount.  The  construction  by  the  Chancery 
Court  was  concurred  in  by  the  Superior  Court  and  by  the 
Court  of  Appeals,  and  the  judgment  of  the  Chancery  Court, 
rendered  as  stipulated,  was  affirmed.  It  is  now  said  that  as 
the  proper  construction  of  the  statute  was  definitively  settled 
by  the  Court  of  Appeals,  this  court  can  take  jurisdiction  at 
that  stage  of  the  case,  because  as  thus  construed  the  statute 
impaired  the  obligation  of  a  contract  created  by  the  charter 
of  the  company  (which  was  not  mentioned  in  the  agreed 
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case),  and  because  it  denied  the  equal  protection  of  the  laws 
in  contravention  of  the  Fourteenth  Amendment,  although  no 
definite  issue  in  either  respect  was  tendered  throughout  the 
proceedings  unless  the  mention  of  the  Constitution  of  the 
United  States  on  the  motion  to  set  aside  may  be  so  regarded. 
We  do  not  think  that  was  sufiicient. 

Writ  of  error  dimnuaed. 
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DECISIONS  ANNOUNCED  WITHOUT  OPINIONS 
DURING  THE  TIME  COVERED  BY  THIS  VOI^ 
UME. 


No.  149.  Patton  v.  Texas  &  Paoipio  Railway  Co. 
Error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit.  Argued  January  13,  1897.  Decided  March  8, 
1897.  Per  Curiam,  Dismissed  for  want  of  jurisdiction  be- 
cause the  judgment  is  not  final.  Mr.  Millard  Patterson  and 
Mr.  Leigh  Clark  for  plaintiff  in  error.  Mr.  D.  D.  Dwacan^ 
Mr.  John  F.  Dillon  and  Mr.  W.  S.  Pierce  for  defendant  in  error. 


No.  626.  Smith,  Secretary,  &o.  v.  Raynolds.  Appeal  from 
the  Court  of  Appeals  of  the  District  of  Columbia.  Argued 
March  10,  1897.  Decided  March  15,  1897.  Per  Curiam. 
Decree  reversed  on  the  authority  of  Warner  VaUey  Stock  Co. 
V.  Smithy  165  U.  S.  28,  each  party  to  pay  their  own  costs  in 
this  court,  and  cause  remanded  to  the  said  Court  of  Appeals 
with  directions  to  reverse  the  decree  of  the  Supreme  Court  of 
the  District  of  Columbia  and  remand  the  cause  to  that  court 
with  directions  to  dismiss  the  bill,  with  costs,  for  want  of 
proper  parties.  Mr,  Attorney  General  and  Mr.  Assistant  At- 
torney General  Whitney  for  appellants.  Mr.  Ahphonso  Hart  for 
appellee. 

No.  345.  Baker  v.  Briokell.  Error  to  the  Supreme  Court 
of  the  State  of  California.  Submitted  March  8,  1897.  De- 
cided March  15,  1897.  Per  Curiam.  Dismissed  for  the  want 
of  jurisdiction  on  the  authority  of  San  Francisco  v.  ItseU^  133 
U.  S.  65 ;  Bacon  v.  Texas,  163  U.  S.  207,  and  cases  cited.  Mr. 
S.  W.  Holladay  and  Mr.  E.  Burke  HoUaday  for  motion  to 
dismiss.    Mr.  Charles  N.  Fox  opposing. 
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No.  346.  Whkelajj,  Administrator,  v.  Brickell.  Error 
to  the  Supreme  Court  of  the  State  of  California.  Submitted 
March  8, 1897.  Decided  March  15,  1897.  Per  Curiam.  Dis- 
missed for  the  want  of  jurisdiction  on  the  authority  of  Calif  or- 
nia  V.  EoUaday,  169  U.  S.  415;  Bacon  v.  Texas,  163  U.  S.  207, 
and  cases  cited.  Mr.  S.  W.  Holladay  and  J/r.  E,  Burlce  noUa- 
day  for  motion  to  dismiss.    Mr.  Charles  N.  Fox  opposing. 


No.  681.  Brooklyn  &  New  York  Ferry  Co.  v.  MacMahon, 
Administratrix.  Error  to  the  Supreme  Court  of  the  State  of 
New  York.  Submitted  March  8,  1897.  Decided  March  15, 
1897.  Per  Curiam.  Dismissed  for  the  want  of  jurisdictioa 
on  the  authority  of  Missouri  v.  Aiidriano,  138  U.  S.  496.  Mr. 
Charles  J.  Paiterson  for  motions  to  dismiss  or  affirm.  Mr. 
James  Troy  and  Mr.  George  Bethune  Adams  opposing. 


No.  637.  GooDSBLL  V.  Delta  &  Pine  Land  Co.  Error  to 
the  Supreme  Court  of  the  State  of  Mississippi.  Submitted 
March  15,  1897.  Decided  March  22,  1897.  Per  Curiam. 
Dismissed  for  the  want  of  jurisdiction  on  the  authority  of 
Bacon  v.  Texas,  163  U.  S.  207;  Railway  Co.  v.  Chicago,  164 
U.  S.  454;  Missouri  v.  Andi'iano,  138  U.  S.  496;  Railroad 
Co.  V.  Plainview,  143  U.  S.  371 ;  Evers  v.  Watson,  156  U.  S. 
527,  and  other  cases.  Mr.  Fra/nk  Johnston  for  motion  to  dis- 
miss.   Mr.  T  B.  Catron  opposing. 


No.  228.  American  Harrow  Co.  v.  Shaffer,  Commissioner, 
&o.  Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Virginia.  Argued  March  23  and  24, 
1897.  Decided  March  29,  1897.  Per  Curiam.  Dismissed 
for  the  want  of  jurisdiction.  Mr.  F.  S.  Blair  for  appellant 
Mr.  R.  Taylor  Scott  for  appellees. 


No.  245.   Parsons  v.  State  of  Missouri.     Error  to  the  Su- 
preme Court  of  the  State  of  Missouri.     Submitted  March  29, 
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Decisions  announced  without  Opinions. 

1897.  Decided  April  5,  1897.  Per  Curiam.  Judgment 
affirmed  with  costs  on  the  authority  of  Emert  v.  Missouri^ 
156  U.  S.  296.  Mr.  John  E.  Craig  for  plaintiff  in  error.  No 
brief  filed  for  defendant  in  error. 


No.  672.  Omaha  &  Council  Bluffs  Railway  &  Bridge  Co. 
OF  Nebraska  v.  Smith.  Error  to  the  Supreme  Court  of  the 
State  of  Iowa.  Submitted  April  5, 1897.  Decided  April  12, 
1897.  Per  Curiam.  Dismissed  for  the  want  of  jurisdiction. 
Mr.  Winjield  S.  Strawn  for  motion  to  dismiss.  Mr.  John  N. 
Baldwin  opposing. 

No.  720.  Murphy  v.  Colorado  Paving  Co.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado.  Submitted  April  12,  1897.  Decided  April  19, 
1897.  Per  Curiam.  Dismissed  for  the  want  of  jurisdiction 
on  the  authority  of  Smith  v.  McKay ^  161  U.  S.  355  ;  Carey  v. 
Railway  Co.^  161  U.  8.  115  (see  Colorado  Paving  Co.  v. 
Murphy,  78  Fed.  Rep.  28).  Mr.  C.  S.  Thomas  and  Mr.  W.  H. 
Bi*yant  for  appellant.     Mr.  James  H.  Brown  for  appellee. 


No.  613.  Agricultural  Dftch  Co.  v.  Farmers'  Independent 
DrrcH  Co.  Error  to  the  Supreme  Court  of  the  State  of  Colo- 
rado. Submitted  April  26,  1897.  Decided  April  30,  1897. 
Per  Curiam.  Dismissed  for  the  want  of  jurisdiction  for  the 
want  of  a  final  judgment.  Mr.  C.  S.  Thomas  and  Mr.  W.  H. 
Bryant  for  motion  to  dismiss.    No  brief  filed  in  opposition. 


Decisions  on  Petitions  for  Writs  of  Certiorari. 

No.  696.  Illinois  Central  Eailroad  Co.  v.  Davidson. 
Seventh  Circuit.  Denied  March  8,  1897.  Mr.  James  Fentress 
and  Mr.  William  E.  Mason  for  petitioner.  Mr.  Edward 
Ryan  Woodle  opposing. 
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Decisions  annoanced  withoat  Opinions. 

No.  703.  Ryan  v.  Staples.  Eighth  Circuit.  Denied  March 
8,  1897.  Mr.  C.  S.  Thomas  and  Mr,  W.  H.  Bryant  for  peti- 
tioner.    Mr.  Hugh  Butler  opposing. 


No.  698.  St.  Louis  Car  Coupler  Co.  v.  Shickle,  Harrison 
&  Howard  Iron  Co.  Eighth  Circuit.  Denied  March  8, 1897. 
Mr.  Frederic  D.  McKenney  and  Mr.  Chester  H.  Krum  for 
petitioner.  Mr.  George  H.  Knight  and  Mr.  Melville  Church 
opposing.  

No.  724.  United  States  v.  Buffalo  Natural  Gas  Fuel  Co. 
Second  Circuit.  Granted  March  15, 1897.  Mr.  Attorney  Gen- 
eraly  Mr.  Solicitor  General  and  Mr.  Assistant  Attorney  General 
Whitney  for  petitioners.     Mr.  Herbert  P.  Bissell  opposing. 


No.  728.  Missouri,  Kansas  &  Texas  Trust  Co.  v.  Krumseio. 
Eighth  Circuit.  Granted  March  15,  1897.  Mr.  William  C. 
White  for  petitioner.     Mr.  Page  Morris  opposing. 


Nos.  747  and  748.  Green  v.  Farmers'  Loan  &  Trust  Co. 
Fifth  Circuit.  Denied  March  22, 1897.  Mr.  Charles  W.  Ogden 
for  petitioner.  

No.  750.  Republican  Mining  Co.  v.  Tyler  Mining  Co. 
Ninth  Circuit.  Denied  March  29,  1897.  Mr.  W.  B.  Heyhum 
for  petitioner. 

No.  755.  Russ  v.  Telfener.  Fifth  Circuit.  Denied  March 
29,  1897.  Mr.  Joseph  Wheeler  and  Mr.  Clarence  H.  Miller 
for  petitioner.    Mr.  J.  L.  Peeler  opposing. 


No.  754.  Von  Schmidt  v.  Bowers.  Ninth  Circuit.  Denied 
April  5,  1897.  Mr.  M.  A.  Wheaton  and  Mr.  F.  J.  Kierce  for 
petitioner.     Mr.  John  H.  Miller  opposing. 
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No.  763.  Claflin,  as  Executor,  v.  Tuttle,  as  Trustee. 
Second  Circuit.  Denied  April  12,  1897.  Mr.  Edmund  Wd- 
more  and  Mr.  C.  W.  Gould  for  petitioner.  Mr.  B.  F.  Lee 
opposing.  

No.  461.  American  Bell  Telephone  Co.  v.  Western 
Union  Telegraph  Co.  First  Circuit.  Denied  April  12,  1897. 
Mr.  John  F.  Dillon  and  Mr.  J.  H.  Benton^  Jr.y  for  petitioner. 
Mr.  Jcmiea  J,  Storrow  opposing. 


No.  667.  Bondholders  and  Purchasers  of  the  Iron  Bail- 
road  V.  Toledo,  Delphos  &  Burlington  Railroad  Co. 
Seventh  Circuit.  Denied  April  12,  1897.  Mr.  John  C.  Coombs 
and  Mr.  Charles  H.  Hanson  for  petitioners..  Mr.  Clarence 
Brown  opposing.  

No.  769.  Deimel  v.  Stroheim.  Seventh  Circuit.  Denied 
April  12,  1897.  Mr.  Hiram  T.  Gilbert  for  petitioner.  Mr. 
Levy  Mayer  opposing. 


No.  749.  Chapman  v.  United  States.  Court  of  Appeals 
of  District  of  Columbia.  Denied  April  19,  1897.  Mr.  George 
F.  EdmundSy  Mr.  A.  J.  Ditt&nhoefer  and  Mr.  J.  M.  Wilson 
for  petitioner. 

No.  766.  Mutual  Lifr  Insurance  Co.  of  New  York  v.  Phin- 
NEY,  Executrix.  Ninth  Circuit.  Granted  April  19, 1897.  Mr. 
Edward  Lyman  Shorty  Mr.  Robert  Sewell  ^.nd  Mr.  John  B. 
AUen  for  petitioner.  Mr.  S.  Warburton  and  Mr.  A:  F.  Bur- 
leigh opposing.  

Nos.  725  and  726.  National  Foundry  &  Pipe  Works, 
Limited  v.  Andrews,  and  Same  v.  City  of  Oconto.  Seventh 
Circuit.  Denied  April  26,  1897.  Mr.  George  H.  Noyes  for 
petitioner.    Mr.  W.  H.  Webster  opposing. 
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No.  780.  Newark  Elbctbio  Light  &  Powke  Co.  v.  Gabden, 
Administrator.  Third  Circuit.  Denied  April  26,  1897.  Mr. 
Mahlon  Pitney  and  Mr,  John  0.  H.  Pitney  for  petitioner. 
Mr,  Henry  M,  Garden  opposing. 


No.  764.  Anglo-Californian  Bank  v.  Secretary  of  the 
Treasury.  Ninth  Circuit.  Denied  April  30,  1897.  Mr. 
J.  F,  Evans  for  petitioner.  Mr.  Attorney  General  and  Mr. 
Solicitor  General  opposing. 


No.  787.  Steamtug  ** Titan"  v.  Lego  et  al.,  Administra- 
tors. Second  Circuit  Denied  April  30,  1897.  Mr.  Henry 
W.  Goodrich  and  Mr.  John  A.  Deady  for  petitioner.  Mr. 
Henry  Galhraith  Ward  opposing. 


No.  790.  National  Machine  Co.  v.  Wheeler  &  Wilson 
Manufacturing  Co.  Second  Circuit.  Denied  April  30,  1897. 
Mr.  Edwin  H.  Brown  for  petitioner.  Mr.  Livingston  Gifford 
opposing.  

No.  793.  Einstein,  Wolff  &  Co.  v,  UNirED  States. 
Second  Circuit.  Denied  April  30,  1897.  Mr.  Charles  Curie^ 
Mr.  W.  Wickham  Smith  and  Mr.  Damd  Ives  MacJde  for  peti- 
tioners.   

No.  794.  United  States  -y.  Roessler  &  Hasslacher  Chemi- 
cal Co.  Second  Circuit.  Granted  April  30,  1897.  Mr. 
Attorney  General^  Mr.  Solicitor  General  and  Mr.  Assistant 
Attorney' General  Whitney  tor  petitioners.  Mr.  Albert  Cam- 
stock  opposing. 
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ACT  OF  GOD. 
See  Admiralty,  12. 

ADMIRALTY. 

1.  When  a  libel  in  admiralty  is  ordered  to  stand  dismissed    if   not 

amended  within  a  time  named,  the  prosecution  of  an  appeal  within 
that  time  is  a  waiver  of  the  right  to  amend,  and  the  decree  of  dis- 
missal takes  effect  immediately.     The  Three  Friends^  1. 

2.  In  admiralty  cases,  although  the  decree  of  the  Circuit  Court  of  Appeals 

is  made  final  in  that  court,  this  court  may  require  any  such  case  to  be 
certified  for  its  review  and  determination,  with  the  same  power  and 
authority  as  if  it  had  been  brought  here,  directly,  from  the  District  or 
Circuit  Court ;  and  although  this  power  is  not  ordinarily  to  be  exer- 
cised, the  circumstances  justified  the  allowance  of  the  writ  in  this 
instance.   lb, 

3.  The  forfeiture  of  a  vessel  proceeded  against  under  Rev.  Stat.  §  5283, 

does  not  depend  upon  the  conviction  of  the  person  or  persons  charged 
with  doing  the  acts  therein  forbidden.   Ih 

4.  Demurrage  is  a  proper  element  of  damages,  but  it  can  only  be  allowed 

when  profits  have  either  actually  been  lost,  or  may  be  reasonably  sup- 
posed to  have  been  lost,  and  their  amount  is  proven  with  reasonable 
certainty.     The  Conqueror,  110. 

5.  The  best  evidence  of  damage  suffered  by  detention  is  the  sum  for  which 

vessels  of  the  same  size  and  class  can  be  chartered  in  the  market ;  but 
in  the  absence  of  such  market  value,  the  value  of  her  use  to  her  owner 
in  the  business  in  which  she  was  engaged  at  the  time  of  the  collision 
is  a  proper  basis  for  estimating  damages  for  detention,  and  the  books 
of  the  owner  showing  her  earnings  about  the  time  of  her  collision  are 
competent  evidence  of  her  probable  earnings  during  the  time  of  her 
detention.   Ih. 

6.  Testimony  as  to  value  may  be  properly  received  from  witnesses  who 

are  duly  qualified  as  experts,  but  the  jury,  even  if  such  testimony  be 
imcontradicted,  may  exercise  their  independent  judgment ;  and  there 
IB  no  rule  of  law  which  requires  them  to  surrender  their  judgment,  or 
to  give  a  controlling  influence  to  the  opinions  of  scientific  witnesses. 

723 
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7.  The  testimony  in  this  case  falls  far  short  of  establishing  sach  a  case  of 

loss  of  profits  as  entitles  the  claimant  to  recover  the  large  sum  awarded 
to  him  for  the  detention  of  his  yacht,   lb. 

8.  "Whether  the  other  charges  were  proper  or  not,  was  a  matter  for  the 

courts  below  to  determine,  in  the  exercise  of  their  best  judgment ;  and, 
as  the  commissioner  found  that  they  were  proper,  and  as  both  the 
District  Court  and  the  Court  of  Appeals  affirmed  his  action  in  that 
regard,  this  court  is  not  disposed  to  disturb  their  finding,  although  the 
amount  seems  large.   lb, 

9.  Torts  originating  within  the  waters  of  a  foreign  power  may  be  the  sub- 

jects of  a  suit  in  a  domestic  court.  Panama  Railroad  v.  Napier  Ship- 
ping Co.,  280. 

10.  The  facts  in  this  case,  as  Retailed  in  the  statement  of  the  case,  do  not 
show  a  negligence  on  the  part  of  the  railroad  company  and  its  agents, 
which  makes  it  responsible  to  the  shipping  company  for  the  damage 
caused  by  the  accident  to  the  Stroma.     lb. 

11.  By  printed  contract  the  Oceanic  steamship  company  agreed  with  the 
libellants,  in  consideration  of  the  passage  money  paid,  to  land  them 
with  their  luggage  in  New  York.  The  contract  ticket  had  attached  to 
it  a  *<  notice  to  passengers,"  printed  in  fine  type,  that  the  contract 
was  made  subject  to  "  conditions,"  among  which  were  the  following : 
"  3.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  respon- 
sible for  loss  of  or  injury  to  the  Passenger  or  his  luggage  or  personal 
effects,  or  delay  on  the  voyage,  arising  from  steam,  latent  defects  in  the 
Steamer,  her  machinery,  gear  or  fittings,  or  from  act  of  God,  Queen's 

*  enemies,  perils  of  the  sea  or  rivers,  restraints  of  princes,  rulers  and 
peoples,  barratry  or  negligence  in  navigation,  of  the  Steamer  or  of  any 
other  vessel.  4.  Neither  the  Shipowner  nor  the  Passage  Broker  or 
Agent  is  in  any  case  liable  for  loss  of  or  injury  to  or  delay  in  delivery 
of  luggage  or  personal  effects  of  the  Passenger  beyond  the  amount  of 
£10,  unless  the  value  of  the  same  in  excess  of  that  sum  be  declared  at  or 
before  the  issue  of  this  Contract  Ticket,  and  freight  at  current  rates  for 
every  kind  of  property  (except  pictures,  statuary  and  valuables  of  any 
description  upon  which  one  per  cent  will  be  charged)  is  paid."  "  7.  All 
questions  arising  on  this  Ticket  shall  be  decided  according  to  English 
law,  with  reference  to  which  this  Contract  is  made."  The  ticket  was 
purchased  for  libellants  by  their  father,  was  not  examined  by  him,  was 
not  examined  by  them,  and  neither  he  nor  they  knew  of  these  conditions, 
nor  was  their  attention  called  to  them.  On  the  voyage  the  luggage  of 
libellants  was  flooded  with  water,  which  came  in  through  a  broken  port> 
hole,  from  causes  described  by  the  court  in  its  Statement  of  the  Case 
and  opinion,  which  are  held  not  to  be  an  ^*  act  of  God,"  necessarily 
exempting  the  company  from  liability.  Held,  (1)  That  by  the  rule  in 
England  the  "  conditions  "  were  notices,  and  nothing  more ;  and  that  it 
could  not  be  held  as  matter  of  law  that,  whether  they  were  regulations 
for  the  conduct  of  business,  or  limitations  upon  common  law  obligations, 
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they  constituted  any  part  of  the  contract ;  (2)  That  the  role  was  uqI 
otherwise  in  this  country ;  (3)  That  on  the  evidence  the  court  cannot 
conclude  that  the  libellants  should  be  held  bound,  as  a  matter  of  iact, 
by  any  of  the  alleged  conditions  or  limitations,  as  they  were  not  in- 
cluded in  the  contract  proper,  in  terms  or  by  reference.  The  Majestic^ 
375. 

12.  The  "  act  of  God,"  which  would  exempt  from  liability  under  such 
circumstances,  is  limited  to  causes  in  which  no  man  has  any  agency 
whatever.     lb, 

13.  The  Umbria,  a  passenger  steamer  carrying  the  mails,  coming  out  from 
the  harbor  of  New  York  at  full  speed  about  midday  in  a  fog  which 
was  at  times  dense  and  at  times  intermittent,  collided  with  the  Iberia 
about  eleven  miles  from  the  entrance  to  the  harbor  and  sank  her. 
Heldy  that  the  Umbria  was  gravely  at  fault  in  the  matter  of  speed,  and 
that  this  fault  was  not  lessened  by  the  fact  tiiat  passenger  steamers 
carrying  the  mails  run  at  full  speed  in  a  fog  in  order  to  pass  the 
foggy  belt.     The  Umbria,  404. 

14.  Accepting,  in  the  absence  of  other  evidence,  the  testimony  of  the  officeps 
and  crew  of  the  Iberia  as  conclusive,  the  court,  while  of  opinion  that  it 
would  have  been  more  prudent  not  to  have  changed  her  course  in  man- 
ner as  set  forth  in  the  Statement  of  the  Case,  is  unwilling  to  say  that 
the  doing  so  was  necessarily  a  fault  on  her  part.     76. 

15.  The  general  consensus  of  opinion  in  this  country  is  that  in  a  fog  a 
steamer  is  bound  to  use  only  such  precautions  as  will  enable  her  to 
stop,  in  time  to  avoid  a  collision,  after  the  approaching  vessel  comes 
in  sight,  provided  such  approaching  vessel  is  herself  going  ^t  the 
moderate  speed  required  by  law.     76. 

16.  Tlie  damages  should  not  have  been  divided  by  the  court  below.  The 
majority  of,  this  court  think  that  the  Iberia  was  not  in  fault  under  the 
circunistanoes  set  forth  in  the  Statement  of  the  Case,  and  the  other  mem- 
bers of  the  court  are  of  opinion  that  her  fault,  if  any,  did  not  contribute 
to  the  collision.    lb, 

17.  In  cases  of  total  loss  estimated  profits  of  a  charter  party  not  yet  entered 
upon  are  always  rejected ;  and  there  is  nothing  in  the  facts  to  take  this 
case  out  of  the  general  rule.    lb. 

See  Neutrality. 


BOND. 
See  Signal  Service. 

CASES  AFFIRMED  OR   FOLLOWED. 
Bank  of  Aberdeen  v.  Chehalis  County,  166  U.  S.  440,  affirmed,  followed  and 
applied  to  the  several  facts  in  these  respective  cases.    Bank  of  Com- 
merce V.  Seattle,  463. 
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The  judgments  in  these  cases  are  reversed  on  the  authority  of  American 
Publishing  Co.  v.  Fisher,  166  U.  S.  464 ;  Springoille  v.    Thomas^  707. 
See  Decisions  without  Opinions;    Prohibition; 
Habeas  Corpus,  2 ;  Railroad,  10 ; 

Practice  ;  Tax  and  Taxation,  1,  8, 16. 

CASES  DISTINGUISHED. 
The  case  of  Burgess  v.  Seligman,  107  U.  S.  20,  distinguished  from  this  case. 
Forsyth  t.  Hammond,  506. 

CASES  QUESTIONED. 
Runkle  y.  United  States,  122  U.  S.  543,  again  questioned,  as  it  has  not  been 
approved  in  subsequent  decisions.      In  re  Chapman,  661. 

CERTIORARI. 

1.  So  long  a?  the  transcript  of  the  record  in  the  Circuit  Court  is  in  the 

Circuit  Court  of  Appeals,  the  fact  that  a  mandate  from  it  has  gone 
down  to  the  Circuit  Court,  affirming  its  decree,  does  not  affect  the 
right  of  this  court  to  issue  a  writ  of  certiorari  to  the  Court  of  Appeals, 
to  bring  the  record  here.     The  Conqueror,  110. 

2.  An  application  for  a  writ  of  certiorari  to  bring  here  for  review  a  record 

and  judgment  entered  after  the  final  adjournment  of  this  court,  made 
at  the  next  term  and  within  a  year  after  the  original  decree,  is  made 
within  time.   lb. 

See  Jurisdiction,  B,  2,  7,  8,  9. 

CLAIMS  AGAINST  THE  UNITED  STATES. 
See  buTERNAL.  Rhvenue  Taxes  ; 
Signal  Service. 

COMMON  CARRIER. 
See  Railroad,  8. 

CONSTITUTIONAL  LAW. 
L  After  a  person  had  been  convicted  in  a  state  court  of  murder,  he  sued 
out  a  writ  of  error  from  the  Supreme  Court  of  the  State.  On  the  day 
assigned  for  its  hearing  it  appeared  from  affidavits  that  the  accused 
had  escaped  from  jail,  and  was  at  that  time  a  fugitive  from  justice. 
The  court  thereupon  ordered  the  writ  of  error  dismissed,  unless  he 
should  within  sixty  days  surrender  himself  or  be  recaptured,  and 
when  that  time  passed  without  either  happening,  the  writ  was  dis- 
missed.   He  was  aftei'wards  recaptured,  and  resentenced  to  deatli. 
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whereupon  he  sued  out  this  writ  of  error,  assigning  as  error  that  the 
dismissal  of  his  writ  of  error  by  the  Supreme  Court  was  a  denial  of 
due  process  of  law.  Held,  that  the  dismissal  of  the  writ  of  eiTor  by 
the  Supreme  Court  of  the  State  was  justified  by  the  abandonment  of 
his  case  by  the  plaintiff  in  the  writ.     Allen  y.  Georgioy  138. 

2.  Act  No.  225  of  the  legislature  of  Louisiana  of  March  15,  1855,  exempt- 

ing the  hall  of  the  Grand  Lodge  from  state  and  parish  taxation,  ^'so 
long  as  it  is  occupied  as  a  Grand  Lodge  of  the  F.  &  A.  Masons,"  did 
not  constitute  a  contract  between  the  State  and  the  complainant,  but 
was  a  mere  continuing  gratuity  which  the  legislature  was  at  liberty 
to  terminate  or  withdraw  at  any  time.  Grand  Lodge  F.  ^  A.  Masons 
V.  New  Orleans^  143. 

3.  If  such  a  law  be  a  mere  offer  of  bounty  it  may  be  withdrawn  at  any 

time,  although  the  recipients  may  have  incurred  expense  on  the  faith 
of  the  offer.     76. 

4.  Tlie  prohibitions  of  the  Fourteenth  Amendment  refer  to  all  the  instru- 

mentalities of  the  State,  to  its  legislative,  executive  and  judicial  au- 
thorities, and,  therefore,  whoever  by  virtue  of  public  position  under  a 
state  government  deprives  another  of  any  right  protected  by  that 
amendment  against  deprivation  by  the  State,  violates  the  constitu- 
tional inhibition ;  and  as  he  acts  in  the  name  and  for  the  State,  and 
is  clothed  with  the  State's  power,  his  act  is  that  of  the  State.  Chicago^ 
Burlington  f^  Quincy  Railroad  Co,  v.  Chicago,  226. 
6.  The  contention  that  the  defendant  has  been  deprived  of  property  with- 
out due  process  of  law  is  not  entirely  met  by  the  suggestion  that  he 
had  due  notice  of  the  proceedings  for  condemnation,  appeared,  and 
was  admitted  to  make  defence.  The  judicial  authorities  of  a  State 
may  keep  within  the  letter  of  the  statute  prescribing  forms  of  pro- 
cedure in  the  courts  and  give  the  parties  interested  the  fullest  oppor- 
tunity to  be  heard,  and  yet  it  might  be  that  their  action  would  be 
inconsistent  with  that  amendment.    lb, 

6.  A  judgment  of  a  state  court,  even  if  authorized  by  statute,  whereby 

private  property  is  taken  for  public  use,  without  compensation  made 
or  secured  to  the  owner,  is,  upon  principle  and  authority,  wanting 
in  the  due  process  of  law  required  by  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.    Ih. 

7.  The  clause  of  the  Seventh  Amendment  of  the  Constitution  of  the 

United  States  declaring  that  "no  fact  tried  by  a  jury  shall  be  other- 
wise reexamined  in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law "  applies  to  cases  coming  to  this  court 
from  the  highest  courts  of  the  States  in  which  facts  have  been  found 
by  a  jury.     76. 

8.  In  a  proceeding  in  a  state  court  for  the  condemnation  of  private  prop- 

erty for  public  use,  the  court  having  jurisdiction  of  the  subject-matter 
and  of  the  parties,  the  judgment  ought  not  to  be  held  in  violation  of 
the  due  process  of  law  enjoined  by  the  Fourteenth  Amendment,  un- 
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less  some  rule  of  law  was  prescribed  for  the  jury  that  was  in  absolute 
disregard  of  the  right  to  just  compensation.  Ih, 
9*  A  statute  of  a  State,  requiring  every  railroad  corporation  to  stop  all 
regular  passenger  trains,  running  wholly  within  the  State,  at  its  sta- 
tions at  all  county  seats  long  enough  to  take  on  and  discharge  pas- 
sengers with  safety,  is  a  reasonable  exercise  of  the  police  power  of  the 
State,  and  does  not  take  property  of  the  company  without  due  process 
of  law ;  nor  does  it*  as  applied  to  a  train  connecting  with  a  train  of 
the  same  company  running  into  another  State,  and  carrying  some 
interstate  passengers  and  the  United  States  mail,  unconstitutionally 
interfere  with  interstate  commerce,  or  with  the  transportation  of  the 
mails  of  the  United  States.     Gladson  v.  Minnesota,  427. 

10.  The  statute  of  the  Territory  of  Utah  (Compiled  I^ws  of  1888,  §  3371, 
as  amended  in  1892)  providing  that  "  in  all  civil  cases  a  verdict  may 
be  rendered  on  the  concurrence  therein  of  nine  or  more  members  of 
the  jury,"  if  not  invalid  under  the  Seventh  Amendment  to  the  Con- 
stitution is  so  as  violating  the  provision  in  the  act  of  September  9, 
1850,  c.  51,  admitting  Utah  as  a  Territory,  that  "the  Constitution 
and  laws  of  the  United  States  are  hereby  extended  over  and  declared 
to  be  in  force  in  said  Territory  of  Utah,  so  far  as  the  same  or  any  pro- 
visions thereof  may  be  applicable,"  and  the  act  of  April  7,  1874,  c. 
80,  "  concerning  the  practice  in  temtorial  courts,  and  appeals  there- 
from," which  provided  that  no  party  "  shall  be  deprived  of  the  right 
of  trial  by  jury  in  cases  cognizable  at  common  law."  American  Pub- 
lishing Co,  V.  Fishery  464. 

11.  Litigants  in  common  law  actions  in  the  courts  of  that  Territory,  while 
it  remained  a  Territory,  had  a  right  to  trial  by  jury,  which  involved 
unanimity  in  the  verdict,  and  this  right  could  not  be  taken  away  by 
territorial  legislation.    76. 

12.  The  power  of  a  State  to  change  the  rule  in  respect  of  unanimity  of 
juries  is  not  before  the  court  in  this  case.    Ih, 

13.  The  matter  of  the  territorial  boundaries  of  a  municipal  corporation  is 
local  in  its  nature,  and,  as  a  rule,  is  to  be  finally  and  absolutely  de- 
termined by  the  authorities  of  the  State.     Forsyth  v.  Hammond,  506. 

14.  The  construction  of  the  constitution  and  laws  of  a  State  by  its  courts 
is,  as  a  general  rule,  binding  on  Federal  courts.     Tb, 

15.  The  legislation  contained  in  sections  102  and  104  of  the  Revised  Stat- 
utes was  originally  enacted  "  more  effectually  to  enforce  the  attend- 
ance of  witnesses  on  the  summons  of  either  House  of  Congress,  and 
to  compel  them  to  discover  testimony " ;  and,  when  reasonably  con- 
strued, is  not  open  to  the  objection  that  it  conflicts  with  the  provisions 
of  the  Constitution.     In  re  Chapman,  661. 

16.  Congress  possesses  the  constitutional  power  to  enact  a  statute  to  enforce 
the  attendance  of  witnesses,  and  to  compel  them  to  make  disclosure 
of  evidence  to  enable  the  respective  bodies  to  discharge  their  legisla- 
tive functions,    lb. 
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17.  While  Congress  cannot  divest  itself  or  either  of  its  Houses  of  the  in- 
herent power  to  panish  for  contempt,  it  may  provide  that  contumacy 
in  a  witness  called  to  testify  in  a  matter  properly  under  consideration 
by  either  House,  and  deliberately  refusing  to  answer  questions  per- 
tinent thereto,  shall  be  a  misdemeanor  against  the  United  States. 
lb. 

18.  A  state  statute  providing  that  no  dog  shall  be  entitled  to  the  protec- 
tion of  the  law  unless  placed  upon  the  assessment  rolls,  and  that  in  a 
civil  action  for  killing  a  dog  the  owner  cannot  recover  beyond  the  value 
fixed  by  himself  in  the  last  assessment  preceding  the  killing,  is  within 
the  police  power  of  the  State.  Sentell  v.  New  Orleam  (f  Carrollton 
Railroad  Co.y  698. 

See  Jurisdiction,  B,  10,  11;  C,  5;       Railroad,  1  to  6,  9; 

MunicipA  Corporation  ;  Tax  and  Taxation,  1,  3,  5. 

CONTRACT. 

See  Admiralty,  11 ; 

Railroad,  9. 

CONTRACTS  IN  RESTRAINT    OF    TRADE    AND   COMMERCE. 
See  Interstate  Commerce. 

CONTUMACY. 
See  Constitutional  Law,  17. 

CORPORATION. 
See  Tax  and  Taxation,  10, 11.  i 

COURT  AND  JURY. 

If  the  trial  court  gives  the  law  fully  and  accurately,  covering  all  the 
ground  necessary  to  advise  the  jury  of  the  rights  of  the  parties,  it  is 
not  necessary  to  instruct  them  in  the  very  language  of  counsel. 
Carter  v.  Ruddy,  493. 

CRIMINAL  LAW. 
See  Constitutional  Law,  1 ; 
Habeas  Corpus,  3. 

CUSTOMS  DUTIES. 
1.  A  foreign  built  vessel,  purchased  by  a  citizen  of  the  United  States,  and 
brought  into  the  waters  thereof,  is  not  taxable  under  the  tariff  laws  of 
the  United  States.     The  Conqueror^  110.  .    ; 
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2.  Rev.  Stat.  §  970,  which  provides  that  "  when,  in  any  prosecution  com- 

menced on  account  of  the  seizure  of  any  vessel,  goods,  wares  or 
merchandise,  made  by  any  coUector  or  other  officer,  under  any  act  of 
Congress  authorizing  such  seizure,  judgment  is  rendered  for  the 
claimant,  but  it  appears  to  the  court  that  there  was  reasonable  cause 
of  seizure,  the  court  shall  cause  a  proper  certificate  thereof  to  be 
entered,  and  the  claimant  shall  not,  in  such  case,  be  entitled  to  costs, 
nor  shall  the  person  who  made  the  seizure,  nor  the  prosecutor,  be 
liable  to  suit  or  judgment  on  account  of  such  suit  or  prosecution :  pro- 
vided^ That  the  vessel,  goods,  wares  or  merchandise  be,  after  judgment, 
forthwith  returned  to  such  claimant  or  his  agent,"  only  affords  the 
collector  immunity  against  a  judgment  for  damages  in  cases  where 
proceedings  against  the  vessel  were  instituted  upon  information  filed 
by  the  United  States,  for  a  fine  or  forfeiture  inci#red  by  the  vessel 
itself.   Ih, 

3.  A  collector  of  customs  who  seizes  a  foreign  built  vessel  purchased  by  a 

citizen  of  the  United  States  and  brought  by  him  into  their  waters,  and 
holds  the  same  on  the  claim  that  it  is  taxable  for  duties  under  the 
tariff  laws,  is  not  protected  against  a  judgment  for  damages,  by  a 
certificate  of  probable  cause.  lb, 

DAMAGES. 
The  errors  alleged  were  frivolous,  and  the  writ  of  error  was  sued  out  for 
delay,  for  which,  in  affirming  the  judgment,  ten  per  cent  damages  are 
allowed  under  clause  2  of  Rule  23.    Nelmn  v.  Flinty  276. 
See  Railroad,  11. 

DECEASED  PERSONS'  ESTATES. 
See  District  of  Columbia. 

DEED. 
See  Jurisdiction,  A,  1. 

DEMURRAGE. 
See  Admiralty,  4  to  7. 

DISTRICT  OF  COLUMBIA. 

1.  In  the  District  of  Columbia  a  non-resident  minor,  having  an  interest  in 
real  estate  situated  therein,  may,  by  the  appointment  of  a  guardian 
ad  litem  by  the  proper  court,  and  without  service  of  personal  process 
upon  him,  be  subjected  to  a  decree  providing  for  the  sale  of  the  land  for 
the  payment  of  the  debts  of  the  decedent  owner,  and  partitioning  the 
surplus,  if  any,  after  such  payment.    Manson  v.  Duncanson^  533. 
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2.  Such  a  decree,  if  made  by  a  coart  with  full  jurisdiction  of  the  subject- 

matter  and  having  the  proper  parties  before  it,  cannot  be  attacked  by 
one  of  those  parties  in  a  collateral  proceeding.    lb. 

3.  Whether  the  decedent  owner  in  such  case  had  any  interest  in  the 

land  petitioned  to  be  sold  was  a  question  to  be  decided  by  the  court 
in  which  the  cause  was  pending,  and  if  error  was  committed  in  its 
disposition  of  that  question,  the  remedy  was  by  appeal,  or  by  a  bill  of 
review,  if  duly  filed.    76. 

EJECTMENT. 

1.  A  single  verdict  and  judgment  in  ejectment,  when  not  conclusive  under 

the  laws  and  in  the  courts  of  a  State,  is  no  bar  to  a  second  action  of 
ejectment  in  the  courts  of  the  United  States.  Barber  v.  Pittsburgh^ 
Fort  Wayne  Sf  Chicago  Railway  Co.,  83. 

2.  It  is  well  settled  that  an  action  of  ejectment  cannot  be  maintained  in 

the  courts  of  the  United  States  on  a  merely  equitable  title ;  and  there 
is  nothing  in  this  case  to  exempt  it  from  the  rule  that  a  patent  is 
necessary  to  convey  legal  title.     Carter  v.  Ruddy,  49-5. 

3.  When  a  tract  of  land  is  held  as  a  separate  and  distinct  tract,  with 

boundaries  designated  so  that  they  may  be  known,  the  possession  by 
the  owner  or  his  tenants  of  a  part  operates  ^  a  possession  of  all;  but 
if  the  tract  is  cut  up  into  distinct  lots,  marked  and  treated  as  distinct 
tracts,  the  claimant  to  all  must  show  possession  of  all.    lb. 

EQUITY. 
Equity  will  sometimes  refuse  relief  where  a  shorter  time  than  that  pre- 
scribed by  the  statut-e  of  limitations  has  elapsed  without  suit.  It 
ought  always  to  do  so  where,  as  in  this  case,  the  delay  in  the  assertion 
of  rights  is  not  adequately  explained,  and  such  circumstances  have 
iuteiTcned  in  the  condition  of  the  adverse  party  as  to  render  it  unjust 
to  him  or  to  his  estate  that  a  court  of  equity  should  assist  the  plain tift*. 
In  this  case  the  plaintiff,  seeking  the  aid  of  equity,  forbore  for  an 
unreasonably  long  time  to  assert  his  rights,  and  made  no  demand 
upon  his  adversary  until  disease  had  so  far  deprived  the  latter  of  his 
reason  and  faculties  that  he  could  not  comprehend  any  matter  of 
business  submitted  to  him.  His  right  to  ask  the  aid  of  a  court  of 
equity  was  held  to  have  been  lost  under  the  peculiar  circumstances 
of  the  case.     Whitney  v.  Fox,  637. 

ESTOPPEL. 
See  Railroad,  9. 

EVIDENCE. 
1.  Conversations  between  two  makers  of  a  note,  in  the  absence  of  the 
payee,  and  without  his  knowledge,  are  not  binding  upon  him,  and 
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are  not  admissible  in  evidence  against  him  in  an  action  to  recover  on 
the  note.    Nelson  v.  Flint,  276. 
2.   A  party  cannot,  by  merely  filing  with  the  clerk  an  affidavit  not  in- 
corporated in  any  bill  of  exceptions,  bring  into  the  record  evidence  of 
what  took  place  at  the  trial.     Ih, 

See  Admiralty,  5,  6,  7 ; 
Signal  Skrvice,  7; 
Will,  6. 

FINDINGS  OF  FACTS. 
See  Practice. 

GUARDIAN  AND  WARD. 
See  District  of  Columbia. 

HABEAS  CORPUS. 

1.  lasigi,  Consul  General  of  Turkey  in  Boston,  was  arrested  in  New  York, 

February  14, 1897,  on  a  warrant  issued  by  a  magistrate  of  the  latter 
city,  to  await  the  warrant  of  the  governor  of  New  York  on  the  requi- 
sition of  the  governor  of  Massachusetts  for  his  surrender  as  a  fugitive 
from  justice  in  that  State,  where  he  was  charged  with  having  com- 
mitted the  crime  of  embezzlement.  On  the  18th  of  February  he 
applied  to  the  District  Court  of  the  United  States  for  a  writ  of  habeas 
corpus,  on  the  ground  that  the  proceedings  before  the  city  magistrate 
were  without  authority  or  jurisdiction,  because  of  his  consular  office. 
The  writ  was  issued  and  a  hearing  had  March  12.  The  District  Court 
dismissed  the  writ,  and  remanded  the  prisoner,  from  which  judgment 
an  appeal  was  taken.  On  the  19th  of  March  the  State  Department 
was  informed  that  lasigi  had  been  removed  from  his  consular  office 
by  the  Turkish  government  on  the  9th  of  that  month.  Held,  that  the 
order  of  the  District  Court  remanding  him  to  custody  was  not  erroneous. 
lasigi  v.  Van  De  Carr,  391. 

2.  Nishimura  Ekiu  v.  United  States,  142  U.  S.  651,  followed  to  the  point 

that  the  object  of  a  writ  of  habeas  corpus  is  to  ascertain  whether  the 
prisoner  applying  for  it  can  be  legally  detained  in  custody;  and  if 
sufficient  ground  for  his  detention  be  shown,  he  is  not  to  be  discharged 
for  defects  in  the  original  arrest  or  commitment.     lb, 

3.  When  a  state  court  has  jurbdiction  of  an  indictment  for  murder,  and 

the  laws  of  the  State  divide  that  offence  into  three  degrees,  and  make 
it  the  province  of  the  jury  to  determine  under  which  degree  the  case 
falls,  the  conviction  of  the  accused  of  murder  in  the  first  degree  and 
sentence  accordingly,  without  a  finding  as  to  which  degree  he  was 
guilty  of,  though  erroneous,  is  not  a  jurisdictional  defect,  remediable 
by  writ  of  habeas  corpus.    In  re  E chart,  481. 
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INJUNCTION. 

To  Fender  a  person  amenable  to  an  injunction,  it  is  neither  necessary  that 
he  should  have  been  a  party  to  the  suit  in  which  the  injunction  was 
issued,  nor  to  have  been  actually  served  with  a  copy  of  it,  so  long  as 
he  appears  to  have  had  actual  notice.    In  re  Lennon,  548. 

INSURERS. 
See  Internal  Revenue  Taxes. 


INTERNAL  REVENUE  TAXES. 
The  tobacco  company  purchased  from  an  internal  revenue  officer  of  the 
United  States  revenue  stamps  to  the  amount  of  $4100.10,  to  be  put 
upon  its  tobacco  as  manufactured.  April  2,  1893,  its  factory  in  New 
York  and  all  the  contents  were  destroyed  by  fire.  Among  the  con- 
tents were  the  stamps  so  purchased.  Of  these,  stamps  to  the  value  of 
$1356.63  had  not  been  used,  and  stamps  to  the  value  of  $2743.47  had 
been  put  upon  packages  of  tobacco  which  were  still  in  the  factory, 
unsold.  The  property  was  insured.  In  settling  with  the  insurers  the 
latter  paid  the  tobacco  company  the  value  of  the  destroyed  stamps, 
and  it  was  understood  that  the  insurers  were  entitled  to  whatever 
might  be  received  or  recovered  from  the  Government  under  the  pro- 
visions of  the  statute  amending  the  laws  relating  to  internal  revenue. 
Act  of  March  1,  1879,  c.  125.  The  company  under  the  provisions  of 
that  act  applied  to  the  Treasury  Department  for  the  return  of  the 
destroyed  stamps.  The  rules  of  the  department  required  the  appli- 
cant for  such  repayment  to  make  oath  that  he  had  not  theretofore 
presented  a  claim  for  the  refunding  of  the  amount  asked  for,  and 
that  its  amount  or  any  part  thereof  had  not  been  received  by  him. 
Instead  thereof  the  company  filed  an  oath  that  the  amount  had  not 
been  claimed  of  the  Government,  and  that  no  portion  of  it  had  been 
received  from  the  Government.  The  department  having  refused  pay- 
ment, the  company  thereupon  brought  this  action  in  the  Court  of 
Claims.  Heldj  (1)  That  the  action  was  properly  brought  in  the  name 
of  the  insured  for  the  use  of  the  insurers ;  (2)  That  payment  by  the 
insurer  to  the  company  did  not  bar  the  right  of  the  latter  to  recover 
from  the  United  States;  (3)  That  by  recovering  from  the  United 
States  the  company  would  become  the  trustee  of  the  insurers,  who 
were  its  equitable  assignees ;  (4)  That  upon  the  facts  found  by  the 
Court  of  Claims  the  action  could  be  maintained,  as  the  payment  by 
the  insui-ers  constituted  no  bar;  (5)  That  there  was  a  substantial 
compliance  with  the  Treasury  regulation  concerning  the  oath  when 
the  oath  was  filed  on  the  part  of  the  company  of  the  fact  of  the 
destruction,  and  that  no  claim  for  refunding  had  been  presented  to 
the  Government,  and  no  portion  of  the  claim  had  been  paid  by  it ; 
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(6)  That  the  company  had  an  insurable  interest  in  the  stamps  de- 
stroyed ;  (7)  That  it  was  too  late  to  set  up  for  the  first  time  in  this 
court  that  the  Grovernment  had  the  election  to  reimburse  the  claimant 
by  giving  stamps  instead  of  by  payment  in  cash.  United  States  v. 
American  Tobacco  Company,  468. 

INTERSTATE  COMMERCE. 

1.  The  provisions  respecting  contracts,  combinations  and  conspiracies  in 

restraint  of  trade  or  commerce  among  the  several  States  or  with  for- 
eign countries,  contained  in  the  act  of  July  2,  1890,  c.  647,  "  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies,*' 
apply  to  and  cover  common  carriera  by  raikoad;  and  a  contract  be- 
tween them  in  restraint  of  such  trade  or  commerce  is  prohibited,  even 
though  the  contract  is  entered  into  between  competing  raih'oads,  only 
for  the  purpose  of  thereby  affecting  traffic  rates  for  the  transporta- 
tion of  persons  and  property.  United  States  v.  Trans-Missouri  Freight 
Association,  290. 

2.  The  act  of  February  4,  1887,  c.  104,  "  to  regulate  commerce,"  is  not  in- 

consistent with  the  act  of  July  2,  1890,  as  it  does  not  confer  upon 
competing  railroad  companies  power  to  enter  into  a  contract  in 
restraint  of  trade  and  commerce,  like  the  one  which  forms  the  subject 
of  this  suit.     76. 

3.  The  prohibitory  provisions  of  the  said  act  of  July  2, 1890,  apply  to  all 

contracts  in  restraint  of  interstate  or  foreign  trade  or  commerce  with- 
out exception  or  limitation ;  and  are  not  confined  to  those  in  which 
the  restraint  is  unreasonable.     lb, 

4.  In  order  to  maintain  this  suit  the  Government  is  not  obliged  to  show 

that  the  agreement  in  question  was  entered  into  for  the  purpose 
of  restraining  trade  or  commerce,  if  such  restraint  is  its  necessary 
effect.    lb. 

5.  This  agreement,  though  legal  when  made,  became  illegal  on  the  pas- 

sage of  the  act  of  July  2,  1890,  and  acts  done  under  it  after  that 
statute  became  operative  were  done  in  violation  of  it.    lb. 

6.  The  fourth  section  of  the  act  invests  the  Government  with  full  power 

and  authority  to  bring  such  a  suit  as  this ;  and,  if  the  facts  alleged  are 
proved,  an  injunction  should  issue.     lb. 

See  Jurisdiction,  C,  5 ; 

Tax  and  Taxation,  1,  8. 

JURISDICTION. 
A.   Generally. 
1.  When  the  construction  of  certain  words  in  deeds  or  wills  of  real  estate 
has  become  a  settled  rule  of  property  in  a  State,  that  construction  is 
to  be  followed  by  the  courts  of  the  United  States  in  determining  the 
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title  to  land  within  the  State,  whether  between  the  same  or  between 
other  parties.  Barber  v.  PitUburgh,  Fort  Wayne  fr  Chicago  Railway 
Co.,  83. 

2.  A  single  decision  of  the  highest  court  of  a  State  upon  the  constmction 

of  the  words  of  a  particular  devise  is  not  conclusive  evidence  of  the 
law  of  the  State,  in  a  case  in  a  court  of  the  United  States,  involving 
the  construction  of  the  same  or  like  words,  between  other  parties,  or 
even  between  the  same  parties  or  their  privies,  unless  presented  under 
such  circumstances  as  to  be  an  adjudication  of  their  rights.    lb, 

3.  Parties  to  collateral  proceedings  are  bound  by  the  jurisdictional  aver- 

ments in  the  record,  and  will  not  be  permitted  to  dispute  them  except 
so  far  as  they  may  have  contained  a  false  recital  with  respect  to  such 
parties.    In  re  Lennon,  548. 

4.  Where  the  re<;[uisite  citizenship  appears  on  the  face  of  a  bill,  the  juris- 

diction of  the  court  cannot  be  attacked  by  evidence  dehors  the  i*ecord, 
in  a  collateral  proceeding  by  one  who  was  not  a  party  to  the  bill.    lb. 

B.  Jurisdiction  of  the  Supreme  Court. 

1.  This  court  has  authority  to  reexamine  the  final  judgment  of  the  highest 

court  of  a  State,  rendered  in  a  proceeding  to  condemn  private  property 
for  public  use,  in  which  after  verdict  a  defendant  assigned  as  a  ground 
for  new  trial  that  the  statute  under  which  the  case  was  instituted  and 
the  proceedings  under  it  were  in  violation  of  the  clause  of  the  Four- 
teenth Amendment,  forbidding  a  State  to  deprive  any  person  of  prop- 
erty without  due  process  of  law,  and  which  ground  of  objection  was 
repeated  in  the  highest  couii;  of  the  State ;  provided  the  judgment  of 
the  court  by  its  necessary  operation  was  adverse  to  the  claim  of  Fed- 
eral right  and  could  not  rest  upon  any  independent  ground  of  local 
law.     Chicago,  Burlington  Sf  Quincy  Railroad  Co,  v.  Chicago,  226. 

2.  The  libel  in  this  case  was  dismissed  by  the  trial  court.    The  judgment 

of  that  court  was  reversed  by  the  Court  of  Appeals,  and  the  case  was 
remanded  for  assessment  of  damages.  After  assessment  and  decree  it 
was  again  taken  to  the  Court  of  Appeals,  where  the  decree  of  assess- 
ment was  affirmed,  whereupon  a  writ  of  certiorari  from  this  court  was 
granted.  Held,  that,  upon  such  writ,  the  entire  case  was  before  this 
court  for  examination.  Panama  Railroad  v.  Napier  Shipping  Co.,  280. 
8.  The  dissolution  of  the  freight  association  does  not  prevent  this  court 
from  taking  cognizance  of  the  appeal  and  deciding  the  case  on  its 
merits ;  as,  where  parties  have  entered  into  an  illegal  agreement  and 
are  acting  under  it,  and  there  is  no  adequate  remedy  at  law,  and  the 
jurisdiction  of  the  court  has  attached  by  the  filing  of  a  bill  to  restrain 
such  or  like  action  under  a  similar  agreement,  and  a  trial  has  been  had 
and  judgment  entered,  the  appellate  jurisdiction  of  this  court  is  not 
ousted  by  a  simple  dissolution  of  the  association,  effected  subsequently 
to  the  entry  of  judgment  in  the  suit.  United  States  v.  Trans-Missouri 
Freight  Association,  290. 
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4.  While  the  statutory  amount  must  as  a  matter  of  fact  be  in  controversy, 

yet  the  fact  that  it  is  so  need  not  appear  in  the  bill,  but  may  be  shown 
to  the  satisfaction  of  the  court.    lb. 

5.  There  was  printed  in  the  record,  as  filed  in  this  court  what  purported 

to  be  an  extract  from  the  closing  brief  of  counsel  presented  to  the 
Supreme  Court  of  the  State,  in  which  a  Federal  question  was  discussed, 
and  it  was  asserted  orally  at  the  bar  here,  that  in  the  argument  made 
in  the  Supreme  Court  of  the  State  a  claim  under  the  Federal  Constitu- 
tion was  presented.  Held,  that  such  matters  formed  no  part  of  the 
record,  and  were  not  adequate  to  create  a  Federal  question,  when  no 
such  question  was  decided  below,  and  the  record  does  not  disclose  that 
such  issues  were  set  up  or  claimed  in  any  proper  manner  in  the  courts 
of  the  State.     Zadig  v.  Baldwin,  485. 

6.  The  verdict  of  a  jury  determines  questions  of  fact  at  issue  and  this 

court  cannot  review  such  determination,  or  examine  the  testimony 
further  than  to  see  that  there  was  sufficient  to  justify  the  conclusions 
reached.     Carter  v.  Ruddy,  493. 

7.  Under  the  judiciary  act  of  March  3,  1891,  c.  517,  the  power  of  this  court 

in  certiorari  extends  to  every  case  pending  in  the  Circuit  Courts  of 
Appeals  and  may  be  exercised  at  any  time  during  such  pendency,  pro- 
vided the  case  is  one  which,  but  for  this  provision  of  the  statute,  would 
be  finally  determined  in  that  court.    Forsyth  v.  Hammond,  506. 

8.  While  this  power  is  coextensive  with  all  possible  necessities,  and  suffi- 

cient to  secure  to  this  court  a  final  control  over  the  litigation  in  all  the 
courts  of  appeal,  it  is  a  power  which  will  be  sparingly  exercised,  and 
only  when  the  circumstances  of  the  case  satisfy  this  court  that  the  im- 
portance of  the  question  involved,  the  necessity  of  avoiding  conffict  be- 
tween two  or  more  courts  of  appeal,  or  between  courts  of  appeal  and  the 
courts  of  a  State,  or  some  matter  affecting  the  interests  of  the  Nation, 
in  its  internal  or  external  relations,  demands  such  exercise.    Ih, 

9.  As,  in  the  contests  betwee^i  the  parties  to  this  suit,  the  Circuit  Court  of 

Appeals  for  the  Seventh  Circuit  and  the  Supreme  Court  of  the  State  of 
Indiana  had  reached  opposite  conclusions  as  to  their  respective  rights, 
and  as  all  the  unfortunate  possibilities  of  conflict  and  collision  which 
might  arise  from  these  adverse  decisions  were  suggested  when  this  ap- 
plication for  certiorari  was  made,  it  seemed  to  this  court  that,  although 
no  final  decree  had  been  entered,  it  was  its  duty  to  bring  the  case  and  the 
questions  here  for  examination  at  the  earliest  possible  moment.    76. 

10.  This  court  cannot  review  the  final  judgment  of  the  highest  court  of  a 
State  even  if  it  denied  some  title,  right,  privilege  or  immunity  of  the 
unsuccessful  party,  unless  it  appear  from  the  record  that  such  title, 
right,  privilege  or  immunity  was  "specially  set  up  or  claimed"  in  the 
state  court  as  belonging  to  such  party  under  the  Constitution  or  some 
treaty,  statute,  commission  or  authority  of  the  United  States.  Rev. 
Stat  §  709.     Oxley  Stave  Co.  v.  Buder  County,  648. 

11.  The  words  "specially  set  up  or  claimed"  in  that  section  imply  that  if 


Digiti 


zed  by  Google 


INDEX.  737 

a  party  in  a  suit  in  a  state  ooort  intends  to  invoke  for  the  protection 
of  his  rights  the  Constitution  of  the  United  States  or  some  treaty, 
statute,  commission  or  authority  of  the  United  States,  he  must  so  de- 
clare ;  and  unless  he  does  so  declare,  "  specially,"  that  is,  unmistakably, 
this  court  is  without  authority  to  reexamine  the  final  judgment  of  the 
state  court.  This  statutory  requirement  is  not  met  if  such  declaration 
is  so  general  in  its  character  that  the  purpose  of  the  party  to  assert  a 
Federal  right  is  left  to  mere  inference.    lb. 

12.  In  cases  brought  here  from  state  courts  their  decisions  are  final,  in 
matters  of  procedure,  and  on  alleged  conflicts  between  the  statutes  of 
the  State  and  its  constitution .  Long  Island  Water  Supply  Co.  v.  Brook- 
/yn,  685. 

13.  After  the  trial  court  and  the  Superior  Court  had  disposed  of  this  case 
without  any  Federal  question  having  been  raised,  the  railroad  com- 
pany moved  to  set  the  judgment  aside  and  transfer  the  case  to  the 
Court  of  Appeals  on  the  ground  that  the  statutes,  as  construed  by  the 
state  court  in  its  opinion,  were  invalid  and  in  violation  of  the  Consti- 
tution. This  motion  being  denied  an  appeal  was  granted  to  the  Court 
of  Appeals  where  it  was  claimed  in  argument  that  the  state  statute  as 
construed  impaired  the  obligation  created  by  the  charter  of  the  com- 
pany, and  denied  the  equal  protection  of  the  laws,  in  contravention  of 
the  Fourteenth  Amendment.  Held,  that  the  record  did  not  show  that 
a  Federal  question  had  been  raised  below  in  time  and  in  a  way  to  give 
this  court  jurisdiction.  LouisoUle  if  Nashville  Railroad  Co.  v.  Louis- 
ville, 709. 

See  Admiralty,  2;  Jurisdiction,  C,  3; 

Certiorari,  1,  2;  Practice; 

Tax  and  Taxation,  15. 

C.  Jurisdiction  of  Circuit  Courts  of  the  United  States. 

1 .  When  a  decree  of  the  Circuit  Court,  at  a  hearing  upon  pleadings  and 

proofs,  dismissing  a  bill  in  equity  for  the  infringement  of  a  patent, 
has  been  reversed  by  this  court  on  appeal,  upon  the  grounds  that  the 
patent  was  valid  and  had  been  infringed  by  the  defendant,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  the  opin- 
ion of  this  court,  the  Circuit  Court  has  no  authority  to  grant  or  enter- 
tain a  petition  filed,  without  leave  of  this  court,  for  a  rehearing  for 
newly  discovered  evidence;  and,  if  it  does  so,  will  be  compelled  by 
writ  of  mandamus  to  set  aside  its  orders,  and  to  execute  the  mandate 
of  this  court.     In  re  Potts,  263. 

2.  A  citizen  of  the  District  of  Columbia  cannot  maintain  an  action  against 

a  citizen  of  Wisconsin,  on  the  ground  of  diverse  citizenship,  in  a  Circuit 
Court  of  the  United  States  in  that  State,  even  though  a  competent  per- 
son be  joined  with  him  as  co-plaintiff.    Hooe  v.  Jamieson,  395. 

3.  A  writ  of  scire  facias  upon  a  recognizance  to  answer  to  a  charge  of 

crime  in  a  District  Court  of  the  United  States  is  a  ''case  arising  under 
VOL.  CLXVI — 47 
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the  criminal  laws  of  the  United  States,"  in  which  the  judgment  of 
the  Circuit  Court  of  Appeals  is  made  final  by  the  act  of  March  3, 
1891,  c.  517,  §  6.     Hunt  v.  United  States,  424. 

4.  The  statute  of  New  Hampshire  providing  for  proceedings  against  mill- 

owners  to  recover  damages  resulting  from  overflows  of  land  caused  by 
dams  erected  by. them,  contained,  among  other  things,  a  provision 
that  '<if  either  party  shall  so  elect,  said  court  shall  direct  an  issue  to 
the  jury  to  try  the  fa^ts  alleged  in  the  said  petition  and  assess  the 
damages ;  and  judgment  rendered  on  the  verdict  of  such  jury,  with 
fifty  per  cent  added,  shall  be  final,  and  said  court  may  award  costs 
to  either  party  at  its  discretion."  In  this  case  both  parties  elected 
trial  by  jury,  which  resulted  in  a  verdict  for  damages  for  the  defend- 
ant in  error.  Heldy  that  the  plaintiff  in  error,  by  availing  itself  of 
the  power  conferred  by  the  statute,  and  joining  in  the  trial  for  the 
assessment  of  damages,  was  precluded  from  denying  the  validity  of 
that  provision  which  prescribes  that  fifty  per  cent  shall  be  added  to 
the  amount  of  the  verdict,  as  the  plaintiff  in  error  was  at  liberty  to 
exercise  the  privilege  or  not,  as  it  thought  fit.  Electric  Cotnpany  v. 
Dow,  489. 

5.  A  bill  brought  solely  to  enforce  compliance  with  the  Interstate  Com- 

merce Act,  and  to  compel  railroad  companies  to  comply  with  such 
act  by  offering  proper  and  reasonable  facilities  for  interchange  of 
traffic  with  the  company,  complainant,  and  enjoining  them  from  re> 
fusing  to  receive  from  complainant,  for  transportation  over  their 
lines,  any  cars  which  might  be  tendered  them,  exhibits  a  case  arising 
under  the  Constitution  and  laws  of  the  United  States  of  which  a 
Circuit  Court  has  jurisdiction.     In  re  Lennon,  548. 

6.  The  plaintiff  in  his  declaration  described  himself  as  a  resident  in 

Texas,  and  the  defendant  as  a  railway  company  created  and  existing 
under  the  laws  of  Texas.  The  railroad  company  was  in  fact  a  cor- 
poration organized  under  and  by  virtue  of  acts  of  Congress,  and  in  a 
petition  for  the  removal  of  the  action  from  a  state  court  of  Texas  to 
the  Federal  court,  set  that  forth  as  a  ground  for  removal,  and  the 
petition  was  granted,  and  the  case  was  removed  to  the  Circuit  Court 
of  the  United  States,  and  tried  and  decided  there.  Held,  that  the 
Circuit  Court  properly  entertained  jurisdiction.  Texas  if  Pacific 
Railway  Co.  v.  Cody,  606. 

See  Railroad,  9. 

• 
D.  Jurisdiction  of  District  Courts  of  the  United  States. 
See  Admiralty,  9. 

E.  Jurisdiction  of  the  Court  of  Claims. 
The  act  of  March  3,  1887,  24  Stat.  505,  c.  359,  providing  for  the  bringing 
of  suits  against  the  Government,  known  as  the  Tucker  act,  did  not 
repeal  so  much  of  section  1069  of  the  Revised  Statutes  as  provides 


Digiti 


zed  by  Google 


INDEX.  739 

*'  that  the  claims  of  married  women  first  accrued  during  marriage,  of 
persons  under  the  age  of  twenty-one  years  first  accrued  during  minority, 
and  of  idiots,  lunatics,  insane  persons  and  persons  beyond  the  seas  at 
the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not  be  barred 
if  the  petition  be  ^led  in  the  court  or  transmitted,  as  aforesaid,  within 
three  years  after  the  disability  has  ceased;  but  no  other  disability 
than  those  enumerated  shall  prevent  any  claim  from  being  barred,  nor. 
shall  any  of  the  said  disabilities  operate  cumulatively."  United  States 
V.  GreaOiouse^  601. 

See  Internal  Revenue  Taxes  ; 
Riparian  Ownership. 

F.    Jurisdiction  of  the  Court  or  Appeals  of  the  District  of 

Columbia. 

The  Court  of  Appeals  of  the  District  of  Columbia  was  duly  authorized  by 
§  6  of  the  act  creating  the  court,  as  well  as  by  §  6  as  amended  by  the  act 
of  July  30,  1894,  to  make  rules  limiting  the  time  of  taking  appeals  to 
the  court  from  the  decisions  of  the  Commissioner  of  Patents ;  and 
there  was  no  restriction  on  this  power  by  reason  of  Rev.  Stat.  §  4894. 
In  re  Hien,  432. 

JURY. 
See  Constitutional  Law,  10, 11, 12. 

LACHES. 

See  Equity. 

LOCAL  LAW. 
District  of  Columbia.    See  District  of  Columbia. 
Illinois,  See  Railroad,  1  to  6. 

Pennsylvania,  See  Will. 

MANDAMUS. 
See  Jurisdiction,  C,  1. 

MASTER  AND  SERVANT. 
See  Railroad,  7,  8. 

MUNICIPAL  CORPORATION. 
1.  The  direction  of  the  municipal  authorities  of  Baltimore  to  the  street  rail- 
road company  to  maintain  but  one  track  through  Lexington  street 
from  and  to  the  points  named,  instead  of  a  double  track  as  originally 
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granted  to  the  company,  did  not  substantially  change  the  terms  of  the 
contract  (if  there  was  one),  between  the  city  and  the  railroad  as  ex- 
pressed in  the  original  grant  and  was  no  more  than  the  exercise  by  the 
city  of  its  acknowledged  power  to  make  a  reasonable  regulation  con- 
cerning the  use  of  the  street  by  the  railroad  Qompauy.  Baltimore  y. 
Baltimore  Trust  Sf  Guarantee  Co.,  673. 

2.  An  existing  system  of  water  supply  in  a  municipality  which  is  the  prop- 

erty of  private  individuals  and  is  operated  under  a  contract  with  the 
municipal  corporation  for  furnishing  it  with  a  portion  of  its  needed 
supply  of  water  under  rates  fixed  by  the  contract,  is  private  property 
which  may  be  acquired  by  the  public,  in  the  exercise  of  the  power  <yf 
eminent  domain,  on  the  payment  of  a  just  compensation,  including 
compensation  for  the  termination  of  the  contract.  Long  Island  Water 
Supply  Co.  V.  Brooklyn,  685. 

3.  In  condemnation  proceedings  for  that  purpose,  the  assessment  of  dam- 

ages may  be  made  by  commissioners  whei'e  the  statutes  so  provide,  and 
there  is  no  denial  of  due  process  of  law  in  makmg  their  findings  final 
as  to  the  facts,  leaving  open  to  the  courts  the  inquiry  whether  there 
was  any  erroneous  basis  adopted  by  the  commissioners  in  their  i^ 
praisal,  or  other  errors  in  their  proceedings,    lb. 

4.  There  was  nothing  in  the  statute  under  which  the  Long  Island  Water 

Supply  Company  was  organized,  nor  in  its  contract  with  the  town  of 
New  Lots  for  the  supply  of  water,  nor  in  the  act  of  annexation  to 
Brooklyn,  which  gave  to  that  company  rights  exclusive  and  beyond 
the  reach  of  such  legislative  action.    lb. 

See  Constitutional  Law,  18. 


NAVIGABLE  WATERS. 
See  Riparian  Ownership. 

NEUTRALITY. 

1.  Neutrality,  strictly  speaking,  consists  in  abstinence  from  any  participatioo 

in  a  public,  private  or  civil  war,  and  in  impartiality  of  conduct  toward 
both  parties  :  but  the  maintenance  unbroken  of  peaceful  relations  be- 
tween two  powers  when  the  domestic  peace  of  one  of  them  is  disturbed 
is  not  neutrality  in  the  sense  in  which  the  word  is  used  when  the  dis- 
turbance has  acquired  such  head  as  to  have  demanded  the  recognition 
of  belligerency ;  and,  as  mere  matter  of  municipal  administration,  no 
nation  can  permit  unauthorized  acts  of  war  within  its  territory  in  in- 
fraction of  its  sovereignty,  while  good  faith  towards  friendly  nations 
requires  their  prevention.     The  Three  Friends,  1. 

2.  The  word  <<  people,"  as  used  in  Rev.  Stat.  §  5283,  forbidding  the  fitting 

out  or  arming  of  vessels  with  intent  that  they  shall  be  employed  in  the 
service  of  any  foreign  people,  or  to  cruise  or  commit  hostilities  i^iost 
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ihe  subjects,  citizens  or  property  of  any  foreign  people  with  whom  the 
United  States  are  at  peace,  covers  any  insurgent  or  insurrectionary 
body  conducting  hostilities,  although  its  belligerency  has  not  been 
recog^iized.     lb, 

3.  Although  the  political  department  of  the  government  has  not  recog- 

nized the  existence  of  a  de  facto  belligerent  power,  engaged  in  hostility 
with  Spain,  it  has  recognized  the  existence  of  insurrectionary  warfare, 
prevailing  before,  at  the  time,  and  since  the  forfeiture  sought  to  be 
enforced  in  this  case  was  incurred ;  and  the  case  sharply  illustrates  the 
distinction  between  recognition  of  belligerency,  and  recognition  of  a 
condition  of  political  revolt ;  between  recognition  of  the  existence  of 
war  in  a  material  sense,  and  of  war  in  a  legal  sense.     lb. 

4.  The  courts  of  the  United  States  having  been  informed  by  the  political 

department  of  the  existence  of  an  actual  conflict  of  arms,  in  resistance 
of  the  authority  of  a  government  with  which  the  United  States  are 
on  terms  of  peace  and  amity,  although  acknowledgment  of  the  insur- 
gents as  belligerents  has  not  taken  place,  the  statute  is  applicable  to 
the  case.    lb. 

5.  The  order  for  the  release  of  the  vessel  was  improvidently  made,  as  it 

should  not  have  been  released.    Jb. 


NORTHERN  PACIFIC  RAILROAD  COMPANY. 
See  Public  Land,  2. 


PATENT  FOR  INVENTION. 

1.  When  letters  patent  are  surrendered  for  the  purpose  of  reissue,  they 

continue  valid  until  the  reissue  takes  place,  and  if  the  reissue  is 
refused  they  stand  as  if  no  application  had  been  made.  Allen  v. 
Ctt/p,  501. 

2.  Whether,  if  the  reissue  be  void,  the  patentee  may  fall  back  on  his  origi- 

nal patent,  is  not  decided.    lb. 

See  Jurisdiction,  C,  1. 


PRACTICE. 
Orayson  v.  Lynch^  163  U.  S.  468,  followed  to  the  point  that  the  special 
finding  of  facts  referred  to  in  the  acts  allowing  parties  to  submit 
issues  of  fact  in  civil  cases  to  be  tried  and  determined  by  the  court,  is 
not  a  mere  report  of  the  evidence,  but  a  finding  of  those  ultimate 
facts,  upon  which  the  law  must  determine  the  rights  of  the  parties ; 
and,  if  the  finding  of  facts  be  general,  only  such  rulings  of  the  court 
in  the  progress  of  the  trial  can  be  reviewed  as  are  presented  by  a  bill 
of  exceptions,  and  in  such  case  the  bill  of  exceptions  cannot  be  used 
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to  bring  up  the  whole  testimony  for  review  any  more  than  in  a  trial 
by  jury.     St.  Louis  v.  Westeim  Union  Telegraph  Co,,  388. 
See  Admiralty,  1,  2,  8 ;  Damages  ; 

Certiorari  ;  Jurisdiction  B,  1, 2, 3 ;  C,  1 ; 

Constitutional  Law,  1 ;        Neutrality,  5; 
Railroad,  11. 

PROHIBITION,  WRIT  OF. 
Applying  to  the  facts  as  stated  in  the  opinion  of  the  coart  the  settled  rules 
in  reference  to  writs  of  prohibition  laid  down  in  In  re  Rice,  155  U.  S. 
396,  402,  it  is  held  that  a  proper  case  is  not  made  for  awarding  such  a 
writ    Alix,  Petitioner,  In  re,  136. 

PUBLIC  LAND. 

1.  Generally  a  patent  is  necessary  for  transfer  of  the  legal  title  to  public 

lands.     Carter  v.  Ruddy,  493. 

2.  Lands  were  expressly  excepted  from  the  grant  made  in  1864  for  the 

benefit  of  the  Northern  Pacific  Railroad,  which  were  not  free  from 
preemption  "  or  other  claims  or  rights  "  at  the  time  the  line  of  the 
road  was  definitely  fixed  and  a  plat  thereof  filed  in  the  oflELoe  of 
the  Commissioner  of  the  General  Land  Office.  The  general  route  of 
the  railroad  was  fixed  February  21,  1872,  and  its  line  of  definite  loca- 
tion on  the  6th  of  July,  1882.  After  the  company  filed  a  map  of  general 
route,  the  Commissioner  of  the  General  Land  Office,  under  the  direc- 
tions of  the  Secretary  of  the  Interior,  April  22, 1872,  transmitted  a 
diagram  of  that  route  to  the  register  and  receiver  of  the  land  office 
at  Helena,  Montana,  with  a  letter  of  instructions  directing  the  with- 
drawal from  sale  or  location,  preemption  or  homestead  entry,  of  all  the 
surveyed  and  unsurveyed  odd-numbered  sections  of  public  lands  fall- 
ing within  the  limits  of  forty  miles  as  designated  on  that  map.  The 
lands  in  dispute  are  within  the  exterior  lines  of  both  the  general  and 
definite  routes  of  the  railroad.  Prior  to  such  definite  location  certain 
persons,  qualified  to  purchase  mineral  lands  under  the  laws  of  the 
United  States,  entered  upon  the  possession  of  these  lands,  and  did 
**  file  upon  "  them  "  as  mineral  lands,"  applying  for  patents,  and  con- 
forming in  all  respects  to  the  provisions  of  Chapter  6  of  the  Revised 
Statutes  of  the  United  States,  Title  XXXII,  relating  to  '« Mineral 
Lands  and  Mining  Resources."  The  company  filed  a  protest  against 
the  perfection  of  any  entry  of  the  lands  as  mineral  lands  upon  the 
ground  that  they  were  not  mineral  lands  nor  commercially  valuable 
for  any  gold  or  other  precious  metals  therein  contained.  At  the  time 
of  the  definite  location  of  the  Northern  Pacific  Railroad  and  of  the 
filing  of  the  plat  and  map  thereof  in  the  General  Land  Office,  the  ap- 
plications for  these  lands  as  mineral  lands  were  pending  and  undeter- 


Digiti 


zed  by  Google 


INDEX.  743 

mined,  the  applicants  claiming,  before  the  proper  office,  that  they  were 
mineral  lands  of  the  United  States  to  which  they  were  entitled  under 
their  respective  applications,  and  not  lands  in  quality  such  as  was 
described  in  the  grant  to  the  Northern  Pacific  Railroad  Company. 
On  the  4th  day  of  August,  1887,  the  company  presented  to  the  regis- 
ter and  receiver  of  the  proper  land  office  for  approval,  a  list  of  lands 
selected  by  it  as  having  been  granted  by  the  act  of  Congress,  to  the 
end  that  such  lands  (the  list  including  the  lands  here  in  dispute) 
might  be  patented  to  it ;  bat  that  officer  refused  to  approve  such  li^ 
because  of  the  existence,  on  the  6th  day  of  July,  1882,  of  the  above 
claims  to  the  lands  as  mineral  lands.  It  did  not  appear  from  the 
record  what  became  of  the  several  applications  set  out  in  the  answer 
to  purchase  these  lands  as  mineral  lands,  nor  whether  the  railroad 
company  appealed  from  the  decision  made  in  1887  by  the  local  land 
office  at  Helena  refusing  to  approve  the  list  presented  of  lands  claimed 
by  it  under  the  act  of  Congress.  Heldy  That  the  above  applications 
were  ^'claims"  within  the  meaning  of  the  act  of  July  2,  1864,  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Lake  Superior  to  Puget  Sound  on  the  Pacific  coast  by  the  northern 
route,  and  excepting  therefrom  lands  not  **  free  from  preemption  or 
other  claims  or  rights  at  the  time  the  line  of  said  road  is  definitely 
fixed,  and  a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the 
General  Land  Office  " ;  consequently,  the  lands  embraced  by  those  ap- 
plications did  not  pass  to  the  railroad  company  under  the  grant  made 
by  the  above  act.    Northern  Pacific  Railroad  Co.  v.  Sanders,  620. 


RAILROAD. 

In  a  proceeding  in  a  state  court  in  Illinois  to  ascertain  the  compensa- 
tion due  to  a  railroad  company  arising  from  the  opening  of  a  street 
across  its  tracks  —  the  land  as  such  not  being  taken,  and  the  raOroad 
not  being  prevented  from  using  it  for  its  ordinary  railroad  purposes, 
and  being  interfered  with  only  so  far  as  the  right  to  its  exclusive  en- 
joyment for  purposes  of  railroad  tracks  was  diminished  in  value  by 
subjecting  the  land  within  the  crossing  to  public  use  as  a  street  —  the 
measure  of  compensation  is  the  amount  of  decrease  in  the  value  of  its 
use  for  railroad  purposes  caused  by  its  use  for  purposes  of  a  street,  the 
use  for  the  purposes  of  a  street  being  exercised  jointly  with  the  com- 
pany for  railroad  purposes.  Chicago,  Burlington  Sf  Quincy  Railroad  v. 
Chicago,  226. 

While  the  general  rule  is  that  compensation  is  to  be  estimated  by  refer- 
ence to  the  uses  for  which  the  property  is  suitable,  having  regard  to 
the  existing  business  and  wants  of  the  community,  or  such  as  may 
be  reasonably  expected  in  the  immediate  future,  mere  possible  or 
imaginary  uses,  or  the  speculative  schemes  of  its  proprietor,  are  to  be 
excluded,     lb. 
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3.  The  railroad  having  laid  its  tracks  within  the  limits  of  the  city  must  be 

deemed  to  have  done  so  subject  to  the  condition  —  not,  it  is  true,  ex- 
pressed, but  necessarily  implied  —  that  new  streets  of  the  city  might 
be  opened  and  extended  from  time  to  time  across  its  tracks  as  the 
public  convenience  required,  and  under  such  resti'ictions  as  might  be 
prescribed  by  statute.    lb. 

4.  When  a  city  seeks  by  condemnation  proceedings  to  open  a  street  across 

the  tracks  of  a  railroad  within  its  corporate  limits,  it  is  not  bound  to 
obtain  and  pay  for  the  fee  in  the  land  over  which  the  street  is  opened, 
leaving  untouched  the  right  of  the  company  to  cross  the  street  with 
its  tracks,  nor  is  it  bound  to  pay  the  expenses  that  will  be  incurred  by 
the  railroad  company  in  the  way  of  constructing  gates,  placing  flag- 
men, etc.,  caused  by  the  opening  of  the  street  across  its  tracks.    lb. 

5.  All  property,  whether  owned  by  private  persons  or  by  corporations,  is 

held  subject  to  the  power  of  the  State  to  regulate  its  use  in  such  man- 
ner as  not  to  unnecessarily  endanger  the  lives  and  the  personal  safety 
of  the  people.  The  requirement  that  compensation  be  made  for  pri- 
vate property  taken  for  public  use  imposes  no  restriction  upon  the 
inherent  power  of  the  State  by  reasonable  regulations  to  protect  the 
lives  and  secure  the  safety  of  the  people.    lb. 

6.  The  expenses  that  will  be  incurred  by  the  railroad  company  in  erecting 

gates,  planking  the  crossing  and  maintaining  flagmen,  in  order  that 
its  road  may  be  safely  operated  —  if  all  that  should  be  required  — 
necessarily  result  from  the  maintenance  of  a  public  highway,  under 
legislative  sanction,  and  must  be  deemed  to  have  been  taken  by  the 
company  into  account  when  it  accepted  the  privileges  and  franchises 
granted  by  the  State.  Such  expense^  must  be  regarded  as  incidental 
to  the  exercise  of  the  police  powers  of  the  State,  and  must  be  borne 
by  the  company.     lb. 

7.  The  plaintiff  in  error  was  in  the  employment  of  the  defendant  in  error 

as  a  common  laborer.  While  on  a  hand  car  on  the  road,  proceeding 
to  his  place  of  work,  he  was  run  into  by  a  train,  and  seriously  injured. 
It  was  claimed  that  the  collision  was  caused  by  carelessness  and  negli- 
gence on  the  part  of  other  employes  of  the  company,  roadmaster, 
foreman  of  the  gang  of  laborers,  conductor,  etc.  Held,  that  the  co- 
employes  whose  negligence  was  alleged  to  have  caused  the  injury  were 
fellow-servants  of  the  plaintiff,  and  hence  that  the  defendant  was  not 
liable  for  the  injuries  caused  by  that  negligence.  Martin  v.  AtchUan^ 
Topeka  ^  Santa  F^  Railroad,  399. 

8.  A  car  upon  a  street  horse  railroad  in  Washington,  arriving  at  a  point 

where  the  street  crossed  a  steam  railroad  at  grade,  found  the  gate 
bars  lowered.  A  train  on  the  steam  railroad  was  seen  to  be  ap- 
proaching. Before  it  arrived  at  the  crossing  the  bars  were  raised. 
The  driver  of  the  horse  car  attempted  to  cross,  notwithstanding  the 
approaching  train.  The  gate  bars  were  lowered  again  and  the  horse 
car  was  caught  upon  the  track.    It  was  filled  with  passengers,  among 
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whom  was  Mrs.  H.,  one  of  the  defendants  in  error,  sitting  upon  an 
open  outer  seat.  The  frightened  passengers  rashed  precipitately  from 
the  car.  Their  doing  this  caused  Mrs.  H.  to  be  thrown  from  the  car, 
whereby  she  was  seriously  injured.  The  railroad  train  was  stopped 
just  before  reaching  the  horse  car.  The  bars  were  again  raised,  and 
the  horse  car  went  oft  the  railroad  track  uninjured.  Mrs.  H.  and  her 
husband  sued  both  railroad  companies  to  recover  damages ;  alleging 
that  she  was  pushed  and  shoved  from  her  seat  and  thrown  violently 
to  the  ground ;  claiming  that  the  steam  railroad  company  was  liable 
by  reason  of  the  negligence  of  its  servant  in  managing  the  gates,  and 
that  the  horse  railroad  company  was  liable  by  reason  of  the  negligence 
of  its  driver  in  not  waiting  till  the  train  should  have  passed ;  and 
demanding  a  recovery  of  thirty  thousand  dollars  as  damages.  The 
court  charged  the  jury  that  if  they  should  find  from  all  the  evidence 
that  the  plaintiffs  were  entitled  to  recover,  they  might  award  dam- 
ages within  the  limits  claimed  in  the  declaration.  The  jury  returned 
a  verdict  for  twelve  thousand  dollars.  The  court  thought  this  to  be 
excessive.  With  the  plaintiffs'  consent  it  was  reduced  to  six  thousand 
dollars,  and  judgment  entered  for  that  amount.  Heldf  (1)  That  the 
driver  of  the  horse  car  was  guilty  of  negligence  in  attempting  to  cross 
the  track  of  the  steam  railroad  under  the  circumstances;  (2)  That 
there  was  evidence  to  warrant  the  jury  to  find  that  the  gateman  was 
the  servant  of  the  steam  railroad  company,  and  that  that  company 
was  responsible  for  the  results  of  his  negligence ;  (3)  That  as  there 
was  no  exception  to  the  charge  respecting  damages,  no  question  about 
it  was  before  the  court ;  (4)  That  whether  Mrs.  H.  was  injured  by 
falling  from  the  car  or  from  being  pushed  from  it  was  immaterial,  in 
view  of  the  causes  of  the  injury.  Washington  Sf  Georgetown  Rail- 
road V.  Hickey,  521. 
9.  The  Citizens'  Street  Railway  Company  of  Indianapolis  was  organized  in 
1864  under  an  act  of  the  legislature  of  Indiana  of  1861,  authorizing 
such  a  company  to  be  '*  a  body  politic  and  corporation  in  perpetuity." 
January  18,  1864,  the  common  council  of  that  city  passed  an  ordi- 
nance authorizing  the  company  to  lay  tracks  upon  designated  streets, 
and  providing  that  ^*  the  right  to  operate  said  railway  shall  extend  to 
the  full  time  of  thirty  years,"  during  which  time  the  city  authorities 
were  not  to  extend  to  other  companies  privileges  which  would  impair 
or  destroy  the  rights  so  granted.  In  April,  1880,  the  common  council 
amended  the  original  grant  "  so  as  to  read  thirty-seven  years  where 
the  same  now  reads  thirty  years."  The  company,  desiring  to  issue 
bonds  to  run  for  a  longer  period  than  the  thirty  years,  had,  for  that 
purpose,  petitioned  the  common  council  for  an  extension  to  forty-five 
years.  The  city  government  was  willing  to  extend  to  thirty-seven 
years,  and  this  was  accepted  by  the  company  as  a  compromise.  On 
the  23d  of  April,  1888,  the  road  and  franchises  were  sold  and  con- 
veyed to  the  Citizens'  Street  Railroad  Company,  which  sale  and  trans- 
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fer  wei-e  duly  approved  by  the  city  government  December  18, 1889, 
a  further  ordinance  authorized  the  use  of  electric  power  by  the  com- 
pany, and  provided  how  it  should  be  applied.  In  accordance  with  its 
provisions  the  company,  at  great  expense,  built  a  power  house,  and 
changed  its  plant  to  an  electric  system.  In  April,  1893,  the  city  coun- 
cil, claiming  that  the  rights  of  the  company  would  expire  in  thirty 
years  from  January  18,  1864,  granted  to  another  corporation  called  the 
City  Railway  Company  the  right  to  lay  tracks  to  be  operated  by  elec- 
tricity in  a  large  number  of  streets  then  occupied  by  the  tracks  of  the 
Citizens'  Street  Railroad  Company,  whereupon  a  bill  was  filed  in  the 
Circuit  Court  of  the  United  States  by  the  Street  Railroad  Company 
against  the  City  Railway  Company,  to  enjoin  it  from  interrupting  or 
disturbing  the  railroad  company  in  the  maintenance  and  operation  of 
its  car  system,  alleging  that  the  action  of  the  city  council  sought  to 
impair,  annul  and  destroy  the  obligation  of  the  city's  contract  with 
the  plaintiff.  Held,  (1)  That  the  Circuit  Court  had  jurisdiction, 
although  both  pai*ties  were  corporations  and  citizens  of  Indiana;  (2) 
That  the  right  of  repeal  reserved  to  the  legislature  in  the  act  of  1861 
was  not  delegated  to  the  city  government;  (8)  That  the  circum- 
stances connected  with  the  passage  of  the  amended  ordinance  of  April 
7,  1880,  operated  to  estop  the  city  from  denying  that  the  charter  was 
extended  to  thirty-seven  years ;  (4)  That  the  continued  operation  of 
the  road  was  a  sufficient  consideration  for  the  extension  of  the  fran- 
chise ;  (5)  That  the  Citizens'  company  had  a  valid  contract  with  the 
city  which  would  not  expire  until  January  18, 1901,  and  that  the  con- 
tract of  April  24,  1893,  with  the  City  Railway  Company  was  invalid ; 
(6)  But  no  opinion  was  expressed  whether  complainant  was  entitled 
to  a  perpetual  franchise  from  the  city.  City  Railway  Co,  v.  Citizens* 
Street  Railroad  Co,,  557. 

10.  In  an  action  against  a  railroad  company  to  recover  damages  for  inju- 
ries received  by  a  person  travelling  on  a  highway,  by  a  collision  at  a 
crossing  of  the  railroad  by  the  highway  at  grade,  an  instruction  to  the 
jury  that  the  obligations,  rights  and  duties  of  railroads  and  travellers 
upon  highways  crossing  them  are  mutual  and  reciprocal,  and  that  no 
greater  care  is  required  of  the  one  than  of  the  other  is  substantially 
correct.  Continental  Improvement  Co.  v.  Stead,  96  U.  S.  161,  followed. 
Texas  S;  Pacific  Railway  Co.  v.  Cody,  606. 

11.  The  instructions  as  to  damages  were  not  incorrect.  If  the  company 
desired  particular  instructions,  it  should  have  asked  for  them.    lb. 

12.  A  railway  company  is  bound  to  use  ordinary  care  to  furnish  safe 
machinery  and  appliances  for  the  use  of  its  employes,  and  the  neglect 
of  its  agents  in  that  regard  is  its  neglect ;  and  if  injury  happens  to  one 
of  its  employes  by  reason  of  the  explosion  of  a  boiler  which  was  defec- 
tive and  unfit  for  use,  and  the  defect  and  unfitness  were  known  or  by 
reasonable  care  might  have  been  known  to  the  servants  of  the  com- 
pany whose  duty  it  was  to  keep  such  machinery  in  repair,  their  negli- 
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geuce  is  imputable  to  the  company,  but  in  an  action  against  the  company 
by  the  injured  employ^,  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  the  exploded  boiler  and  engine  were  improper  appliances  to  be 
used  on  the  railroad,  and  that  the  boiler  exploded  by  reason  of  the  par< 
ticular  defects  insisted  on  by  plaintiff.  Texas  ^  Pacific  Railway  Co, 
V.  Barrett,  617. 

See  Constitutional  Law,  9; 

Jurisdiction,  C,  6 ; 

Municipal  Cobporation,  1. 

REMOVAL  OF  CAUSES. 
See  Jurisdiction,  C,  6. 

REPEAL. 
^  See  Railroad,  9. 

RES  JUDICATA. 

1.  The  plaintiff  in  error  having  voluntarily  commenced  an  action  in  the 

Supreme  Court  of  the  State  to  establish  her  rights  against  the  city  of 
Hammond,  and  the  questions  at  issue  being  judicial  in  nature  and 
within  the  undoubted  cognizance  of  the  state  court,  she  cannot,  after 
a  decision  by  that  court  be  heard  in  any  other  tribunal  to  collaterally 
deny  its  validity.     Forsyth  v.  Hammond^  506. 

2.  Though  the  form  and  causes  of  action  be  different,  a  decision  by  a  court 

of  competent  jurisdiction  hi  respect  to  any  essential  fact  or  question 
in  one  action  is  conclusive  between  the  parties  in  all  subsequent 
actions,    lb. 

See  District  of  Columbia,  2. 

RIPARIAN  OWNERSHIP. 
Riparian  ownership  on  navigable  waters  is  subject  to  the  obligation  to 
suffer  the  consequences  of  an  improvement  of  the  navigation,  under 
an  act  of  Congress,  passed  in  the  exercise  of  the  dominant  right  of 
the  Government  in  that  regard;  and  damages  resulting  from  the 
prosecution  of  such  an  improvement  cannot  be  recovered  in  the  Court 
of  Claims.     Gibson  v.  United  States,  269. 

SCIRE  FACIAS. 
See  Jurisdiction,  C,  3. 

SIGNAL  SERVICE. 
1.   A  bond  to  the  United  States,  conditioned  that  a  property  and  disbursing 
officer  of  the  War  Department  shall  faithfully  discharge  his  duties, 
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and  faithfully  account  for  public  money  and  property  committed  to 
his  charge,  takes  effect  on  the  day  when  it  is  accepted  by  the  Govern- 
ment, and  is  to  be  regarded  as  of  that  date.    Moses  v.  United  States,  571. 

2.  When  it  appears  that  such  a  bond,  duly  signed  by  sureties,  had  been 

offered  to  the  government  official,  and  rejected  by  him  as  not  bearing 
seals,  and  that  it  was  taken  away  by  the  property  and  disbursing 
officer,  the  principal,  and  returned  with  proper  seals,  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  that  the  seals  were 
attached  with  the  consent  of  the  sureties,    lb. 

3.  The  order  of  the  Secretary  of  War  directing  the  execution  of  such  a 

bond  was  one  which  he  had  power  to  make,  and,  being  made,  the  dis- 
bursing officer  was  bound  to  have  it  executed  and  filed.    Tb. 

4.  The  Chief  Signal  Officer  had  the  right  to  designate  one  of  the  officers* 

under  him  as  a  property  and  disbursing  officer  to  whom  should  belong 
the  custody  of  all  government  property  and  funds  pertaining  to  the 
office  of  the  Chief  Signal  Officer,  and  he  further  had  the  power,  under 
the  general  direction  of  the  Secretary  of  War,  to  provide  that  such 
officer  should  be  responsible  for  the  due  execution  of  his  official  duties; 
and,  a  bond  having  been  given  for  such  faithful  performance,  and 
such  officer  having  been  guilty  of  the  forgery  of  vouchers  and  the 
embezzling  of  public  moneys  officially  received  by  him,  such  conduct 
was  a  plain  violation  of  his  duty  as  such  officer,  and  the  condition  of 
the  bond,  as  it  plainly  covered  such  conduct,  was  violated  thereby.    lb. 

5.  A  certificate  given  to  such  disbnrsing  officer  before  the  discovery  of 

his  fraud  that  his  accounts  had  been  examined,  found  correct  and 
were  closed,  did  not  operate  to  release  him  or  his  sureties  from 
liability  on  the  bond.     lb. 

0.  There  was  no  delay  in  the  commencement  of  the  proceedings  against 

the  disbursing  officer,  which  injured  the  sureties,  or  operated  to  release 
the  latter  from  their  liability  under  the  bond.     lb. 

7.  The  transcripts  from  the  books  and  proceedings  of  the  Treasury  Depart- 

ment were  admissible  in  evidence  as  sufficient  transcripts  within  Rev. 
Stat.  §  886,  and  the  certificate  which  certified  that  the  papers  annexed 
thereto  were  true  copies  of  the  originals  on  file,  and  of  the  whole  of 
such  originals,  was  a  full  compliance  with  the  law.    lb. 

8.  Under  circumstances  like  those  disclosed  in  this  case  the  account  between 

the  Government  and  its  officer  may  be  restated,  and  the  sums  allowed 
him  on  fraudulent  vouchers  disallowed.    lb. 

9.  The  judgment  recovered  against  the  officer  was  admissible  in  evidence 

in  an  action  against  the  surety  on  his  bond,  although  the  latter  was  no 
party  to  it.    lb. 

STATUTE. 
A.  Construction  op  Statutes. 

1.  Debates  in  Congress  are  not  appropriate  sources  of  information,  from 

which  to  discover  the  meaning  of  the  language  of  a  statute  passed 
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by  that  body.  United  States  v.  Trans^Missouri  Freight  Associa- 
tion, 290. 

2.  It  is  the  ordinary  rule  to  accept  the  interpretation  given  to  a  statute  by 

the  courts  of  the  country  by  which  it  was  originally  adopted ;  but  the 
rule  is  not  an  absolute  one  to  be  followed  under  all  circumstances.  In 
this  case  the  court  accepts  the  construction  given  by  the  Supreme 
Court  of  the  Territory  of  Utah  to  a  statute  of  that  Territory  dis- 
qualifying certain  persons  as  witnesses,  rather  than  the  construction 
placed  upon  a  like  statute  by  the  Supreme  Court  of  California, 
although  the  Utah  statute  was  apparently  taken  from  the  statute  of 
California.     Whitney  v.  Fox,  637. 

3.  Statutes  should  receive  a  sensible  construction,  such  as  will  effectuate 

the  legislative  intention,  and  avoid,  if  possible,  an  unjust  or  absurd 
conclusion.     In  re  Chapman,  661. 

B.   Statutes  of  the  United  States. 
See  Admiralty,  3;  Jurisdiction,  B,  7,  10;  C,  3;  E;  F; 

Constitutional  Law,  15 ;        Neutrality,  2 ; 
Customs  Duties,  2;  Public  Land,  2; 

Internal  Revenue  Taxes;     Signal  Service,  7; 
Interstate  Commerce,  1  to  6;  Tax  and  Taxation,  15,  16. 

C.  Statutes  of  States  and  Territories. 
California.  See  Statute,  2. 

Kentucky.  See  Tax  and  Taxation,  1,  2,  5,  6,  7. 

Louisiana.  See  Constitutional  Law,  2. 

Minnesota.  See  Constitutional  Law,  9. 

New  Hampshire.        See  Jurisdiction,  C,  4. 
Utah,  Territory  of ,     See  Constitutional  Law,  10; 

Statute,  A,  2. 
Washington.  See  Tax  and  Taxation,  15. 

TAX  AND  TAXATION. 
1.  The  Henderson  Bridge  Company  was  a  corporation  created  by  the 
Commonwealth  of  Kentucky  for  the  purpose  of  erecting  and  operating 
a  railroad  bridge,  with  its  approaches,  over  the  Ohio  River  between 
the  city  of  Henderson,  in  Kentucky,  and  the  Indiana  shore.  It  owned 
9.46  miles  of  railroad  and  .65  of  a  mile  of  siding,  making  its  railroad 
connections  in  Indiana,  which  property  was  assessed  for  taxation  in 
that  State,  at  9627,660.  The  length  of  the  bridge  in  the  two  States, 
measured  by  feet,  was  one  third  in  Indiana  and  two  thirds  in 
Kentucky.  The  tangible  propei*ty  of  the  company  was  assessed  in 
Henderson  County,  Kentucky,  at  9649,735.54.  From  the  evidence  be- 
fore them,  the  Board  of  Valuation  and  Assessment  placed  the  value  of 
the  company's  entire  property  at  92,900,000  and  deducted  therefrom 
9627,660  for  the  tangible  property  assessed  in  Indiana,  which  left 
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$2,272,340,  of  which  two  thirds,  or  91,514,893,  was  held  to  be  the  entire 
value  of  the  property  ia  Kentucky.  From  this,  9649,735.54,  the  value 
of  the  tangible  property  in  Henderson  County,  was  deducted,  and  the 
remainder,  $865,157.46,  was  fixed  by  the  Board  as  the  value  of  the 
company's  franchise.  From  the  total  value,  $1,385,107  was  deducted 
for  the  tangible  and  intangible  property  in  Indiana,  and  the  taxes  in 
Kentucky  were  levied  on  $1,514,893  of  tangible  and  intangible  prop- 
erty in  that  State.  The  company  paid  the  tax  on  the  tangible  property 
($2762.08),  and  refused  to  pay  the  tax  on  the  intangible  property 
($3675.91).  This  action  was  brought  to  recover  it.  The  Court  of 
Appeals  held  that  the  Commonwealth  was  entitled  to  recover  it 
Held,  (1)  That  the  company  was  chartered  by  the  State  of  Kentucky 
to  build  and  operate  a  bridge  and  the  State  could  properly  include  the 
franchises  it  had  granted  in  the  valuation  of  the  company's  property  for 
taxation ;  (2)  That  the  tax  was  not  a  tax  on  the  interstate  business  car- 
ried on  over  or  by  means  of  the  bridge,  because  the  bridge  company  did 
not  transact  such  business;  that  business  being  carried  on  by  the  persons 
and  corporations  which  paid  the  bridge  company  tolls  for  the  privi* 
lege  of  using  the  bridge ;  (3)  That  the  fact  that  the  tax  in  question 
was  to  some  extent  affected  by  the  amount  of  the  tolls  received,  and 
therefore  might  be  supposed  to  increase  the  rate  of  tolls,  was  too  re- 
mote and  incidental  to  make  it  a  tax  on  the  business  transacted ;  (4) 
That  the  acts  of  Congress  conferred  no  right  or  franchise  on  the  com- 
pany to  erect  the  bridge  or  collect  tolls  for  its  use ;  that  they  merely 
regulated  the  height  of  bridges  over  that  river  and  the  width  of  their 
spans,  in  order  that  they  might  not  interfere  with  its  navigation ;  and 
that  the  declaration  that  such  bridges  should  be  regarded  as  post 
roads  did  not  interfere  with  the  right  of  the  State  to  impose  taxes ; 
(5)  That  the  tax  in  controversy  was  nothing  more  than  a  tax  on  the 
intangible  property  of  the  company  in  Kentucky,  and  was  sustained 
as  such  by  the  Court  of  Appeals,  as  consistent  with  the  provisions  of 
the  constitution  of  Kentucky  in  reference  to  taxation ;  and  that  for 
the  reasons  given,  and  on  the  authorities  cited  in  Adatns  Express  Co, 
V.  Ohio  State  Auditor,  165  U.  S.  194,  this  court  is  unable  to  conclude 
that  the  method  of  taxation  prescribed  by  the  statute  of  Kentucky 
and  followed  in  making  this  assessment  is  in  violation  of  the  Consti- 
tution of  the  United  States.  Henderson  Bridge  Co*  v.  Kentucky,  150. 
2.  Section  4077  of  the  compilation  of  the  Kentucky  statutes  of  1894  pro- 
vides that  each  of  the  enumerated  companies  or  corporations ;  ^  every 
other  like  company,  corporation  or  association";  and  also  "every 
other  corporation,  company  or  association  having  or  exercising  any 
special  or  exclusive  privilege  or  franchise  not  allowed  by  law  to  natu- 
ral persons,  or  performing  any  public  service,  shall,  in  addition  to  the 
other  taxes  imposed  on  it  by  law,  annually  pay  a  tax  on  its  franchise 
to  the  State,  and  a  local  tax  thereon  to  the  county,  incorporated  city, 
town  and  taxing  district,  where  its  franchise  may  be  exercised";  and 
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in  the  succeeding  jsections  the  words  "franchise/'  "franchises"  and 
"  corporate  franchise  "  are  used.  Held  that,  taking  the  whole  act  to- 
gether, and  in  view  of  the  provisions  of  sections  4078,  4079,  4080  and 
4081,  it  was  evident  that  the  word  "franchise"  was  not  employed  in 
a  technical  sense,  and  that  the  legislative  intention  was  plain  that  the 
entire  property,  tangible  and  intangible,  of  all  foreign  and  domestic 
corporations,  and  all  foreign  and  domestic  companies  possessing  no 
franchise,  should  be  valued  as  an  entirety,  the  value  of  the  tangible 
property  be  deducted,  and  the  value  of  the  intangible  property  thus 
ascertained  be  taxed  under  these  provisions ;  and  as  to  railroad,  tele- 
graph, telephone,  express,  sleeping  car,  etc.,  companies,  whose  lines 
extend  beyond  the  limits  of  the  State,  that  their  intangible  property 
should  be  assessed  on  the  basis  of  the  mileage  of  their  lines  within 
and  without  the  State ;  but  that  from  the  valuation  on  the  mileage 
basis  the  value  of  all  tangible  property  should  be  deducted  before  the 
taxation  was  applied.     Adams  Express  Company  v.  Kentucky^  171. 

3.  So  far  as  the  commerce  clause  and  the  Fourteenth  Amendment  of  the 

Federal  Constitution  are  concerned,  this  scheme  of  taxation  is  not  in 
contravention  thereof,  as  already  determined  in  Adams  Express  Com- 
pany V.  Ohio  State  Auditor,  165  U.  S.  194,  and  cases  cited.    lb. 

4.  Considered  as  a  property  tax,  it  is  in  harmony  with  the  provisions  of 

the  constitution  of  the  Commonwealth  of  Kentucky.    lb, 

5.  Section  174  of  the  constitution  of  Kentucky  does  not  prevent  intangible 

property  from  being  taxed,  and  the  tax  mentioned  in  section  4077  is 
not  an  additional  tax  upon  the  same  property,  but  upon  intangible 
property  which  has  not  been  taxed  as  tangible  property.    lb, 

6.  Neither  section  172  of  the  Kentucky  constitution,  nor  any  other  section, 

confines  the  levy  of  an  ad  valorem  tax  to  tangible  property.    lb, 

7.  The  statute,  as  construed  by  the  Court  of  Appeals  of  the  State  of 

Kentucky  cannot  be  overthrown  for  failure  to  conform  to  the  require- 
ments of  sections  171,  172  and  174  of  the  state  constitution.    lb, 

8.  It  is  well  settled  that  no  State  can  interfere  with  interstate  commerce 

through  the  imposition  of  a  tax  which  is,  in  effect,  a  tax  for  the 
privilege  of  transacting  such  commerce ;  and  also  that  such  restriction 
upon  the  power  of  a  State  does  not  in  the  least  degree  abridge  its 
right  to  tax  at  their  full  value  all  the  instrumentalities  used  for  such 
commerce.    Adams  Express  Co.  v.  Ohio  State  Auditor,  185. 

9.  The  state  statutes  imposing  taxes  upon  express  companies  which  form 

the  subject  of  these  suits  grant  no  privilege  of  doing  an  express  busi- 
ness, and  contemplate  only  the  assessment  and  levy  of  taxes  upon  the 
properties  of  the  respective  companies  situated  within  tlie  respective 
States.    lb. 

10.  In  the  complex  civilization  of  toKiay  a  large  portion  of  the  wealth  of 
a  community  consists  of  intangible  property,  and  there  is  nothing  in 
the  nature  of  things  or  in  the  limitations  of  the  Federal  Constitution 
which  restrains  a  State  from  taxing  such  intangible  property  at  its 
real  value.    lb. 
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11.  Whenever  separate  articles  of  tangible  property  are  joined  together, 
not  simply  by  a  unity  of  ownership,  but  in  a  unity  of  use,  there  is  not 
uiif requently  developed  a  property,  intangible  though  it  may  be,  which 
in  value  exceeds  the  aggregate  of  the  value  of  the  separate  pieces  of 
tangible  property.     lb, 

12.  Whatever  property  is  woi*th  for  the  purposes  of  income  and  sale,  it  is 
worth  for  the  purposes  of  taxation ;  and  if  the  State  comprehends  all 
property  in  its  scheme  of  taxation,  then  the  good  will  of  an  organized 
and  established  industry  must  be  recognized  as  a  thing  of  value,  and 
taxable.    lb, 

li.  The  capital  stock  of  a  corporation  and  the  shares  in  a  joint  stock  com- 
pany represent  not  only  its  tangible  property,  but  also  its  intangible 
property,  including  therein  all  corporate  franchises  and  all  contracts, 
privileges  and  good  will  of  the  concern ;  and  when,  as  in  the  case  of 
the  express  company,  the  tangible  property  of  the  corporation  is 
scattered  through  different  States  by  means  of  which  its  business  is 
transacted  in  each,  the  situs  of  this  intangible  property  is  not  simply 
where  its  home  office  is,  but  is  distributed  wherever  its  tangible  prop- 
erty is  located  and  its  work  is  done.     lb, 

14.  No  fine  spun  theories  about  situs  should  interfere  to  enable  these  large 
corporations,  whose  business  is  of  necessity  carried  on  through  many 
States,  from  bearing  in  each  State  such  burden  of  taxation  as  a  fair 
distribution  of  the  actual  value  of  their  property  among  those  States 
requires.    lb, 

15.  This  court  is  bound  by  the  decision  of  the  Supreme  Court  of  the  State 
of  Washington  (in  which  it  concurs),  that  §  21  of  the  act  of  that  State 
of  March  9,  1891,  relating  to  the  taxation  of  national  banks  in  that 
State,  is  to  be  read  in  connection  with  §  23  of  the  same  act,  and  that 
when  so  read  they  do  not  impose  upon  such  banks  a  tax  forbidden 
by  Rev.  St«t.  §  5219.  National  Bank  v.  Commonwealth,  9  Wall.  353, 
affirmed  and  followed  in  this  matter.  Aberdeen  Bank  v.  Chehalis 
County,  440. 

16.  Money  invested  in  corporations  or  in  individual  enterprises  that  carry 
on  the  business  of  railroads,  of  manufacturing  enterprises,  mining  in- 
vestments and  investments  in  mortgages,  does  not  come  into  competi- 
tion with  the  business  of  natiopal  banks,  and  is  therefore  not  within 
the  meaning  of  the  provision  in  Rev.  Stat.  §  5219,  forbidding  state 
taxation  of  its  shares  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  the  citizens  of  the  State,    lb, 

17.  Insurance  stocks  may  be  taxed  on  income  instead  of  on  value ;  and 
deposits  in  savings  banks  and  moneys  belonging  to  charitable  institu- 
tions may  be  exempted  without  infringing  the  provisions  of  that  section 
of  the  Revised  Statutes.    lb, 

18.  The  allegations  of  the  complaint  do  not  show  that  any  moneyed  capital 
of  the  bank  of  the  character  defined  by  the  decisions  of  this  court  was 
omitted  or  intended  to  be  omitted  by  the  assessor,  and  those  allegations 
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are  so  general  in  these  respects  that  they  cannot  be  made  the  basis  of 
action.    lb, 

TOBACCO  TAX. 
See  Internal  Revenue  Taxes. 

WILL. 

1.  In  PennsylTania,  under  a  will  executed  and  taking  effect  before  the 

passage  of  the  statute  of  1833,  by  which  <<  all  devises  of  real  estate 
shall  pass  the  whole  estate  of  the  testator  in  the  premises  devised, 
although  there  be  no  words  of  inheritance  or  of  perpetuity,  imless  it 
appear  by  a  devise  over,  or  by  words  of  limitation  or  otherwise  in  the 
will,  that  the  testator  intended  to  devise  a  less  estate,"  and  beginning 
with  the  statement  that  the  testator  was  desirous  of  making  a  distribu- 
tion of  his  property  in  the  event  ol  his  decease,  a  devise  of  a  parcel  of 
land,  without  words  of  inheritance,  gave  an  estate  in  fee,  unless 
qualified  by  other  provisions  of  the  will.  Barber  v.  Pittsburgh,  Fort 
Wayne  jr  Chicago  Railway  Co.,  83. 

2.  A  devise  over  in  the  event  of  a  mariied  woman  "  dying  without  offspring 

by  her  husband  "  is  equivalent  to  a  devise  in  the  event  of  her  <*  dying 
without  issue."     lb, 

3.  In  Pennsylvania,  in  a  will  executed  and  taking  effect  before  the  statute 

of  1855,  enlarging  estates  tail  into  estates  in  fee,  a  devise  of  certain 
lots  of  land  to  A  in  fee,  and  "  in  the  event  of  A  dying  unmarried,  or, 
if  married,  dying  without  offspring  by  her  husband,  then  these  lots 
are  to  be  sold,  and  the  proceeds  to  be  divided  equally  among  the  heirs 
of  B,"  looked  to  an  indefinite  failure  of  issue  of  A,  and  gave  A  an 
estate  tail.     lb, 

4.  A  power  to  sell  land  upon  the  expiration  of  an  estate  tail,  and  to  divide 

the  proceeds  among  persons  then  ascertainable,  is  not  within  the  rule 
agamst  perpetuities.    lb, 

5.  In  a  will  devising  certain  land  to  A,  and,  if  A  die  without  issue,  "  then 

to  be  sold  and  the  proceeds  divided  equally  among  the  heirs  of  B,"  and 
directing  the  residue  of  the  testator's  estate  to  be  sold  and  the  proceeds 
divided  into  sixteen  shares,  of  which  two  are  given  to  B  and  two  others 
to  **  the  heirs  of  B,"  both  B  and  his  children  being  alive  at  the  time  of 
the  testator's  death,  the  word  "  heirs  "  in  the  specific  devise  applies 
either  to  children  or  to  more  remote  descendants  of  B,  whichever  may 
be  his  heirs  if  he  be  dead,  or  his  heirs  apparent  if  he  be  living,  when  the 
devise  takes  effect,     lb. 

6.  Oral  testimony  to  a  testator's  state  of  health  at  the  time  of  publishing 

his  will,  or  to  his  length  of  life  afterwards,  is  incompetent  to  control 
the  construction  or  effect  of  devises  therein.    lb. 
See  JuKiSDicTiON,  A,  1,  2,  3. 

WITNESS. 
See  Constitutional  Law,  16,  17. 

VOL.  CLXVI— 48 
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